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Extrac from the. 1 of the 
Houſe of Commons. 


Luna 290 die Novenb. 1680. oy 
Dd That the Executors of Sir Mathew Hale, 1 


Lord Chief Juſtice of the court of King's Bench, be deſi- 
red to print the MSS. relating to the Crown. aw, and 


that a committee be appointed 1 to take care in the Fenin 
thereof, and it is 1 to 


Sir Will __ ” . Mr. Sacheverel, | 
Serj. Maynard. Mr. Geo. Pelham, 
Sir Fra. Winnington, Mr. Paul Foley. 


Mn 
L > © 91 


To the RICH HONOURA BIE 
Sir JOSEPH JEKYLL Ent. 
MASTER of the ROLLS, 


And One of his Majeſtys moſt 
| © Honourable Privy-Council.” | 


I N, 
A Sir is to you that the public are indebted for 
A reſcuing this valuable work from the obſcurity 
wherein it had long lain, the preparing of 
which for the preſs you were pleaſed to commit to my 
care, I thought it became me to inſcribe your name 
on that, to which you are ſo juſtly intitled: Nor know 
I any to whom it could with greater propriety be ad- 
dreſt, than to one, who bears ſo near a reſemblance _ 
to the author in thoſe great and good qualities, for 

which he was ſo deſervedly eſteemed. „ 


An unblemiſhed integrity and upright conduct in 
every character of life, whether as a private perſon, a 
ſenator, or a ler A generous frankneſs and open ſin- 
cerity in converſation; An unalterable adherence in all 
| ſtations to the principles of civil and religious liber- 
ty, accompanied with a ſerious regard to true piety 
and virtue; A firm attachment to our conſtitution in 
times of the greateſt difficulty and danger; A diſinte- 
reſted zeal for the welfare of mankind, manifeſted by 
„ 5 un earied 


5 
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unwearied labours for the public. good, uninfluenced 


by the ſpirit of a party or any ſiniſter motive, are ex- 
cellencies, which no leſs eminently diſtinguiſh you 
than they did the author of this treatiſe; and as they 


procured him ſuch a laſting veneration and efteem, 


10 while the ſame cauſes are productive of the {ame 
_ effects, they will in like manner tranſmit your memory 


to after-times with honour and renown. 


To enlarge upon this ſubject, how agreable ſoever 


ro others, would I know be offenſive to you, who are 
more regardtul of the approbation of your own 


mind, than any outward applauſes, and while you are 
; | » he J : 


intent upon really "eng and doing good, are no leſs 


therefore only add, that I am, 7985 


11 
With great reſpect, 2. J. 
Tour Honour's | : 

loſt ole dient 


Humble ſervant, 


Solloni Emlyn. 


PREFACE | 


T "HE following treatiſe being the genuine offs 
| {ſpring of that truly learned and worthy judge. 

Sir Matthew Hale (a) ſtands in need of no o- 
ther recommendation, than what that great and good 
name will always carry along with it. 
Whoever is in the leaſt acquainted with the exten- 
ſive learning, the ſolid judgment, the indefatigable 
labours, and above all the unſhaken integrity of the 
author, cannot but highly eſteem whatever comes from 
ſo valuable an hand. FV 
Being brought up to the profeſſion of the law he 
ſoon grew eminent in it, diſcharging his duty therein 


with great courage and faithfulneſs and tho he lived 


in critical times, when diſputes ran ſo high between 
king and parliament, as at laſt broke out into a civil 
war, yet he engaged in no party, but carried himſelf 
with ſuch moderation and evenneſs of temper, as 
made him loved and courted by all. 5 
It was this great and univerſal eſteem he was then 
in, that made Cromtoel fo deſirous to have him for 
one of his judges, which offer he would willingly have 
declined. Being preſt by Cromtvel to give his reaſon 


[A] | TO "Hi 


(a) He was born at Alderley in Glou- Lord Chief Baron of the Court of Ex- 
ceſterſhire, Nov. 1, 1609. | chequer, Nov. 7, 1660. = 

Was enterd at Magdalen-Hall in Ox- And at laſt Lord Chief Juſtice of the 
ford in the 19th year of his age. court of King's Bench May 18, 1691, 
Admitted of Lincolus- Jun, Nov. 8, Which place he reſigned Feb. 20, 
HE: 2675-6. | | : 
Made a Judge of the court of Common And died the Chriſtmas following, 
Pleas 1653. Dec. 2 5, 1676. | | 


ment, yet this did not drive him, as it did 
thers, into the extremes of the contrary party; for up- 


die PREFACE. 
he at laſt plainly told him, that he was not ſatisfied 


with the lawfulneſs of his _— and therefore 
ſcrupled the accepting any commiſſion under it, to 


— 


which Cromwel replied, that ſince he had got the poſ- 
ſeſſion of the government, he was reſolve 
and would not be argued out of it; that however it 


0 keep it, 


O 


was his deſire to rule according to the laws of the 
land, for which purpoſe he had pitcht upon him as a 
proper perſon to be imployed in the adminiſtration of 


juſtice, yet if they would not permit him to 2 
»y red gowns, he was reſolved to goyern 


Upon this conſideration, as alſo of the neceſſity 


there at all times is, that juſtice and property ſhould 


be preſerved, he was prevailed with to accept of a 


judge's place in the court of common-pleas, wherein 
be behaved with great impartiality, conſtantly avoid- 
ing the being concerned in any ſtate-affair, and tho 


O 


for the firſt two or three circuits he fat indifferently on 
the plea- ſide or the crown-{ide, yet afterwards he ab- 
ſolutely refuſed to fir on the crown-fide, thinking it 
the ſafer courſe in ſo dubious a cale. 


| But notwithſtanding his diſlike to Cromiel's 2 


on the reſtoration, of which he was no inconſiderable 


promoter, he was not for making a ſurrender of all, 
and receiving the king without any reſtrictions; on 
the contrary he thought this an opportunity not to be 
loſt for limiting the prerogative, and cutting off ſome 
uſeleſs branches, that ſerved only as inſtruments of 
oppreſſion, for which purpoſe he moved, as biſhop 
Burnet relates (b), „That a committee might be ap- 


« pointed to look into the propoſitions that had 


y red 


OMe O- 


deen made, and the conceſſions that had been o- 


1 „„ 


0) Burnet's hiſt. of own times, Vol. I. P. 88. 
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<« ferd by the late king, and from thence to digeſt 
« ſuch propoſitions, as they ſhould think fit to be ſent 
over to the king. V8 
This motion was ſeconded, and tho through general 
Monk's means it faild of ſucceſs, yet it ſhewed our au- 
thor's tender regard for the liberties of the ſubject, and 
that he was far from being of a mind with thoſe, who 
lookt on every branch of the prerogative as jure di- 
vino und indefeatible. Eo: . 
But notwithſtanding this attempt, which ſhewed he 
was not cut out for ſuch compliances, as uſually rendet 
a man acceptable to a court; yet ſuch was his unble- 
miſhed character, that it was thought an honour to his 
majeſty's government to adyance him firſt to the ſta- 
tion of Lord Chief Baron, and afterwards to that of 
Lord Chief Juſtice of the king's bench; nor indeed 
could ſo great a truſt be lodged in better hands 
When Ys was firſt promored, the Lord Chancellor 
| Clarendon upon delivering to him his commiſſion told 
him among other things, That if the king could 
have found out an honeſter or fitter man for that im- 
« ployment, he had not advanced him to it, and that 
% he had therefore preferd him, becauſe he knew 
none; that deſerved ſo well (.. 
He behaved in each of -theſe places with ſuch un- 
corrupt integrity, ſuch impartial juſtice, ſuch dili- 
gence, candor, and affability, as juſtly drew the chief 
practice after him, whitherſoever he went; he con- 
ſtantly ſhund not only the being corrupt; but every 
thing which had any appearance, or might afford the 
leaſt ſuſpicion of it; he was ſincerely bent on diſco- 
vering the truth and merits of a cauſe, and would 
therefore bear with the meaneſt counſel, »ſupply the 
defects of the pleader, and never take it amiſs, when 
{ſumming up the evidence, to be reminded of any cir- | 
"ry 1 8 dune 


(c) Burnet's life of Hale, Edit. 1682. P. 33. 
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cumſtance he had omitted, for being in a high de- 
gree poſſeſt of that qualification ſo peculiarly neceſ- 
ary to a judge, I mean patience, (without which the 
moſt excellent talents may become inſignificant,) no 
conſiderations of his own convenience could prevail 
with him to hurry over a cauſe, or diſpatch it with- 
out a thorough examination, for which reaſon he made 
it a rule, eſpecially upon the circuits, to be ſhort and 
ſparing at meals, that he might not either by a full 
ſtomach unfit himſelf for the due diſcharge of his 
office, or by a profuſe waſte of time be obliged to put 
off, or precipitate the buſineſs that came before him. 
He was a great lamenter of the diviſions and animo- 
ſities, which raged ſo fiercely at that time among us, 
eſpecially about the ſmaller matters of external cere- 
monies, which he feard might in the end ſubyert the 


fundamentals of all religion: And tho he thought the 


principles of the non- conformiſts too narrow and ſtrait- 
LOT yet could he by no means approve the penal 
laws, which were then made againſt them; he knew 
many of them to be ſober, peaceable men, who were 
well affected to the government, and had ſhewn as 
much diſlike as any to the late uſurpation, and there- 
fore he thought they deſerved a better treatment; 
| beſides he lookt on it as an infringement on the rights 


of conſcience, which ought always to be held ſacred 


and inviolable, and therefore uſed to ſay, that the 


only way to heal our breaches was @ new act of uni- 
formity, for which purpoſe he concurd with Lord 
Keeper Bridgman and Biſhop Wilkins in ſetting on foot 
a ſcheme for the comprehenſion of the more mode- 
rate diſſenters, and an indulgence towards others, and 
drew the ſame up into the form of a bill, altho by a 

vote of the houſe of commons it was prevented from 
being laid before the parliament. 3 
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Tho by this means he was hinderd from obtaining 
a repeal of thoſe laws, yet could he never be brought 
to give any countenance to the execution of them. 


J have heard it credibly related, that once when he 


was upon the circuit there happend to be a grand jury, 
who thouglit to make a merit of preſenting a worthy 


peaceable non-conformilt that Liv'd in their neighbour- 


hood; upon this occaſion our judge could not avoid 
reprimanding them for their i|-placed zeal, which 
vented itſelf this way, while no notice was taken of 


the prophaneneſs, drunkenneſs, and other immorali- 
ties, which abounded daily amongſt them; in ſhorr, he 
told them, that if they were reſolved to perſiſt, he 
would remove the affair ro Meſtminſter-Hall, and it he 


could not then prevail to have a ſtop put to it, he 


would reſign his place, for he had told the king when 
he firſt accepted it, that if any thing was preſt upon 


him, which was againſt his judgmenr, he would quit 


nn 


lways retaind a ſerious impreſſion of religion, 


and in particular was a punctual obſeryer of any vow 


or engagement he had laid himſelf under. Having 


e * wk gee 8 
in” his younger days on a particular occaſion made a 
vow never to drink an health again, he could never 
be prevaild on upon any conſideration to diſpenſe with 


ir, alcho drinking healths was then grown to be the 


faſhionable loyalty of the times. 


And thus in every character of life he was a pattern 
well worthy of imitation: in ſhort, he was a public 
bleſſing to the age he lived in, and not to that only, 
but by his bright and amiable example to ſucceed- 
ing generations; for as a pattern of virtue and good- 


neſs will always be a ſilent, tho ſharp reproof to thoſe 
who deviate from it, ſo to noble and generous minds 
it will not fail of being a mighty ſpur and incentive to 
9 F the 
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the imitation of it, and by that means leave a real 
and laſting, tho ſecret influence behind it. 
As he juſtly merited the eſteem of all, fo in parti- 


cular he has well deſerved of the profeſſion of the 


law, to which he was ſo ſhining an ornament; he con- 


tributed more by his example to the removal of the 
vulgar prejudices againſt chem, than any argumenc 


whateyer could do. „ 
The great Archbiſhop Uſher had entertaind ſome 
prejudices of that kind, but by converſation with 


our author and the learned Selden, he was convin- 
ced of his miſtake; our author declaring, « Thar 


« by his acquaintance with them he believed there 
« were as many honeſt men among the lawyers pro- 


4 portionably, as among any profeſſion of men in 


: 6 England. : 


Never was the old monkiſh maxim, Bonus ak 


malus Chriſta, more thoroughly confuted than by his 
example, he demonſtrated by a living argument, how 


Q 


practicable it was to be both an able lawyer and a 
good chriſtian; indeed he ſaw nothing in the one 
that was any way incompatible with the other, nor did 
he think, that an unaffected piety ſat with an ill grace 


never 1 for tho he diligently applied himſelf 
to the buſineſs of his profeſſion. yet would he never 
ſuffer it ſo to engroſs his time as to leave no room for 


on any, be his ſtation never ſo high, or his learning 


matters of a more ſerious concernment, as may appear 


from the many tracts he has wrote on moral and reli- 
gious ſubjects. F„V»'f . 
For this reaſon, when he found the decays of na- 
ture gainin ground upon him, he could no longer 
be prevaild with to ſuſpend the reſolution he had 
taken to reſign his place, that after the example 


of that great emperor Charles V. he might have an 


4 interſtice 
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interſtice between the buſineſs of life and the hour of 
.. ²»» KN 

No wonder then that one ſo great, ſo good, ſhould 
be loved and eſteemed while living, ſhould be revered 
and admired when dead; no wonder the king ſhould be 
loth to part with him, who had been ſuch a credit to 
his government; tho had he held his place ſome few 
years longer, ſuch a ſcene of affairs did then open, as 

in all likelihood would have greatly diſtreſt him how 
to behave, as well as the court how to get rid of one, 
who could not have been removed without great re- 
proach, nor continued without great obſtructioh to 
the violent meaſures, that were then purſuet. 
But it is time to ſtop, for I mean not to write the 
| hiſtory of his life, this would require a volume of it 
ſelf, and is long ago Ne N by an able hand (e); 
I ſhall therefore only ſubjoin his character as drawn by 
that learned prelate and other eminent cotemporaries, 
by which it will appear, that future times cannot out- 

go his own in the veneration and eſteem they bore 
The biſhop expreſſes it in ſhort thus, That he was 
«one of the greateſt patterns this age has afforded, 
« whether in his private deportment as a chriſtian, or 
« in his public employments, either at the bar or on 
« the bench ()“; having given it more at large (g) 
in the words of a noble perſon, whom he ſtyles one 
of the greateſt men of the profeſſion of the law (H), 
« He Would never be brought to diſcourſe of public 
matters in private converſation, but in queſtions of 
« law when any young lawyer put a caſe to him he 
was very communicative, eſpecially while he was at 


« the 
(4) Tater vite negotia &9 mortis 4. (e) Bp. Burnet, 
em oportere ſpatium intercedere. Stra- (V p. 218. 
da de bello Belgico, Vol. I. %% aro (8) p. 12 | 3 
1555. | () Suppoſed to be the then ear! of 


Nottingham. 
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the bar: But when he came to the bench, he grew 
more reſerved, and would never ſuffer his opinion in 
any caſe to be known, till he was obliged to declare 
« jt judicially; and he conceald his 9100 in great 
caſes ſo carefully, that the reſt of the judges in the 
« {ame court could never perceive it; his Reaſon was, 
« becauſe every judge ought to give ſentence according to 
« his own perſwaſion and conſcience, and not to be ſwayed 
by any reſpect or deference to another man's opinion: 
« And by this means it happend ſometimes, that when 


all the barons of the Exchequer had deliverd their 


opinions, and agreed in their reaſons and argu- 
ments, yet he coming to ſpeak laſt, and W Bi 
in judgment from them, hath expreſt himſelf with 


immediately retracted their votes and concurred with 
him. He hath fare as a judge in all the courts of 
law, and in two of them as chief, but ſtill where 

« ever he fat, all buſineſs of conſequence followed 
him, and no man was content to fit down by the 


judgment of any court, till the caſe was brought 


„ before him, to ſee whether he were of the ſame 


« mind, and his r Pang once known, men did 
readily acquieſce in it; and it was very rarely ſeen, 
« that any man attempted to bring it about again, and 
he that did ſo, did it upon great diſadvantages, and 
© was always lookt upon as a very contentious per- 
« fon; ſo that what Cicero lays of Brutus, did very 
often happen to him, Etiam quos contra ſtatuit, 
aquos placatoſque dimiſit. ee ORs 
« Nor did men reverence his judgment and opinion 
in courts of law only; but his authority was as great 
in courts of __; and the ſame reſpect and ſub- 


„ miſſion was paid him there too; and this appeard 


© not only in his own court of equity in the Exche- 
quer-chamber, bur in the Chancery too, for thither 
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he was often called to adviſe and aſſiſt the lord chan- 


cellor, or lord keeper for the time being; and if 
the cauſe were of difficult examination, or intri- 


cated and entangled with variety of ſettlements, no 
man ever ſhewed a more clear and diſcerning judg- 
ment: It it were of great value, and great perſons 
intereſted in-it, no man ſhewed greater courage and 
integrity in laying aſide all reſpect of perſons: 


When he came to deliver his opinion, he always 


put his diſcourſe into ſuch a method, that one part 


of it gave light to the other, and where the pro- 


ceedings of Chancery might prove inconvenient to 
the ſubject, he never {pared to obſerve and reprove 


them: And from his obſervations and diſcourſes, the 


Chancery hath taken occaſion to eſtabliſh many of 
| thoſe rules by which it governs it ſelf at this day. 
« He did look upon equity as a part of the com- 


mon Law, and one of the grounds of it; and there- 


fore as near as he could, he did always reduce it to 
certain rules and principles, ' that men might ſtudy it 


as a ſcience, and not think the adminiſtration of it 


had any thing arbitrary in it. Thus eminent was this 
man in every ſtation, and into what court ſoever he 


was called, he quickly made it appear, that he de- 


ſerved the chief ſear there. 


* 8 


« As great a lawyer as he was, he would never ſuffer 


the ſtrictneſs of law to prevail againſt conſcience; 
as great a chancellor as he was, he would make uſe 


of all the niceties and ſubtilties in law, when it 


tended to ſupport right and equity. But nothing 


was more admirable in him, than his patience : He 


did not affect the reputation of quickneſs and diſ- 
patch, by a haſty and captious hearing of the coun- 


ſel: He would bear with the meaneſt, and gave eve- 
ry man his full ſcope, thinking it much better to loſe 
time than patience : In ſumming up of an evidence 


16] £10. 
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to a jury, he would always require the bar to inter- 


rupt him if he did miſtake, and to put him in mind 


of it, if he did forget the leaſt circumſtance; ſome 
judges have been diſturbed at this as a rudeneſs, 
which he always lookt upon as a ſervice and re- 


ſpect done to him. 


« His whole life was nothing elſe but a continual 
courſe of labour and induſtry, and when he could 


borrow any time from the public ſervice, it was 


wholly employd either in philoſophical or divine 


meditations, and even that was a public ſervice roo, 
as it hath proved; for they have occaſiond his wri- 
ting of ſuch treatiſes as are become the choiceſt 


entertainment of wiſe and good men, and the world 


_ « hath reaſon to wiſh that more of them were print- 
« ed: He that conſiders the active part of his life, 
and with what unwearied diligence and application 
of mind he diſpatched all mens buſineſs, which 
came under his care, will wonder how he could find 
any time for contemplation: He that conſiders a 


gain 
» . : 8 5 
the various ſtudies he paſt thro, and the many col- 


lections and obſervations he hath made, may as 


juſtly wonder how he could find any time for ac- 


tion: But no man can wonder at the exemplary pie- 

ty and innocence of {ſuch a lite fo ſpent as this was, 

| wherein as he was careful to avoid every idle word, 
ſo it is maniteſt he neyer ſpent an idle day. They, 
ho came far ſhort of this great man, will be apt 


enough to think that this is a panegyric, which in- 


deed is a hiſtory, and bur a little part of that hiſto- 
ry which was with great truth to be relared of him. 


Men, who deſpair of attaining ſuch perfection, are 


not willing to believe that any man elſe did ever ar- 
rive at ſuch a height. ; 55 


« He was the greateſt lawyer of the age, and might 


« have had what practice he pleaſed, but tho he did 
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by a way and means ſo unuſual, as the reſignation 
of him, that lately held it, and this too proceed- 


ing from fo deplorable a cauſe as the infirmity of 


The PRE FAC E. | xi 


moſt conſcientiouſly affect the labours of his profeſ 


ſion, yet at the {ame time he deſpiſed the gain of 
it, and of thoſe profits which he would allow him- 


ſelf to receive he always ſet apart a tenth peny for 
the poor, which he ever diſpenſed with that ſecre- 
cy, that they who were relieved, ſeldom or never 
knew their benefactor: He took more pains to avoid 


the honours and preferments of the gown, than 


others do to compaſs them. His modeſty was be- 


yond all example, for where ſome men who never 
attaind to half his knowledge, have been pufft up 


with a high conceit of themſelves, and have affect- 


ed all occaſions of raiſing their own eſteem by de- 


preciating other men, he on the contrary was the 


moſt obliging man that ever practiſed: It a young 


9 


gentleman happend to be reraind to argue a point 


in law, where he was on the contrary ſide, he 


would very often mend the objections when he 
came to repeat them, and always commend the gen- 


tleman, if there were room fer it, and one good 


word of his was of more advantage to a young man, 


than all the favour of the court could be. 


Upon the promotion of lord chief juſtice Rainſ 


ford, who ſucceeded him in that office, the then lord 
chancellor expreſt himſelf thus, (i) The vacancy of 


( 


(0 
0 


the very labours of the p! 


the ſeat of the Chief Juſtice of this court, and that 


O 


that body, which began to forſake the ableſt mind 
that ever preſided here, hath filled the kingdom 
with lamentations, and given the king many and 


penſive thoughts how to ſupply that vacancy a- 


gain, and then rt himſelf to his ſucceſſor, 
ace, and that weight and 
« fatigue 


i) Burnet 5. 213, 217, 
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66 


deceſſor, anſwerd in the following words. 
« 
« 
cc 
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« 
(e 
« 
WM 
5 
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fatigue of buſineſs, which attends it, are no ſmall 


diſcouragements; for what ſhoulders may not juſtly 
fear that burden, which made him ſtoop, that went 
before you? Yer I confeſs you have a greater diſ- 
couragement than the mere burden of your place, 
and that is the unimitable example of your prede- 
ceſſor; Oneroſum eſt ſuccedere bono principi was the 
ſaying of him in the panegyric, and you will find 
it ſo too, that are to ſucceed ſuch a chief juſtice, 


ot ſo indefatigable an induſtry, fo invincible a pa- 


tience, ſo exemplary an integrity, and ſo magnani- 


mous a contempt of wordly things, without which 
no man can be truly great, and to all this a man that 
vas fo abſolute a maſter of the ſcience of the law, 
and even of the moſt abſtruſe and hidden parts of 


ic, tuat one may truly ſay of his knowledge of the 


« law, what St. Auſtin ſaid of St. Hierom“s knowledge 
in divinity, Oz0d Fleronymus neſciwit, nullus morta- 


lium unquam ſcivit. And therefore the king would 


not ſuffer himſelf to part with ſo great a man, till 
he had placed upon him all the marks of bounty 
and eſteem, which his retired and weak condition 


was capable of ”. 


To this the new chief juſtice, ſpeaking of his pre- 


A perſon in whom his eminent virtues and 


deep learning have long managed a conteſt tor the 


ſuperiority, which is nor decided to this day, nor 


will it ever be determined I ſuppoſe, which ſhall 
get the upperhand: A perſon that has far in this 
court many years, of whole actions there I have 


been an eye and ear witneſs, that by the greatneſs 
ot his 7 always charmed his auditors to reve- 
rence and attention: A perſon of whom I think 1 


may boldly ſay, that as former times cannot ſhew 


any ſuperior to him, ſo I am confident ſucceeding 
3 . « an 
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and future time will never ſhew any equal. Theſe 
conſiderations heightend by what I have heard trom 
your lordſhip concerning him made me anxious and 
doubtful, and put me to a ſtand how I ſhould ſuc- 
ceed ſo able; ſo good, and ſo great a man: Ir doth 
very much trouble me, that I, who in compariſon 
of him am but like a candle lighted in the ſun— 


ſhine, or like a glow-worm at mid-day, ſhould ſuc- 
ceed ſo great a perſon, that is and will be fo emi- 


nently famous to all poſterity, and I muſt ever wear 

this motto in my breaſt to comfort me, and in my 

Action e enn ½sĩ;[„•2?— nn 
. 40 Sequitur, quamwis non paſſibus quis. 


Mr. Baxter, with whom our author was very intimate 
wards the latter part of his lite, deſcribes him in 
ele words (k), * Sir Matthew. Hale, that unwearied 
ſtudent, that prudent man, that ſolid philoſopher; 


that famous lawyer, that pillar and baſis of juſtice, 


who would not have done an unjuſt act for any word- 


ly price or motive, the ornament of his majelty's goa 
* yernment, and honour of England, the higheſt fa- 
40 


8 8 


culty of the ſoul of Meſiminſter-Hall, and pattern to 
all the reverend and honourable judges; That godly 
ſerious practical chriſtian, the lover of goodneſs and 


all good men, a lamenter of the clergies ſelfiſnneſs 
and unfaithfulneſs and diſcord, and of the ſad divi- 


ſions following hereupon, an earneſt deſirer of their 
reformation, concord, and the church's peace, and 
of a reformed act of uniformity, as the beſt and ne- 
ceſſary means thereto; That * contemner of the 

1e world; That pattern 
of honeſt plainneſs and humility, who while he 
fled from the honour, that purſued him, was yet 
Lord Chief Juſtice of the King's-bench, after being 


FS | 7 [D] de long 


(k) Paxter”s notes on Lord Hale's life, . 43s 
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oe 


long Lord Chief Baron of the Exchequer; living 
and dying, entring on, uſing, and voluntarily ſur- 
« rendring his place of judicature with the mol uni- 
verſal love, honour and praiſe, that ever did Engliſb 
ſubject in this age, or any that juſt hiſtory doth ac- 
% quaint us with, Cc. &c. Sc. . 


Thus far for the author. 


[9 


— * 


As to the work it ſelf, if any of our author's per- 
formances might challenge the precedence of the reſt, 
this ſeems to have the juſteft claim to it, as being a 
favourite work, which he often, reviewd, and was at 
vaſt pains and charge in furniſhing himſelf with proper 
materials for. 7 5 1 
His compaſſionate concern for the lives and liber- 
ties of mankind on the one hand and for preſerving 
the public peace and tranquillity on the other had 
poſſeſt him with an opinion of the high importance, 
that the pleas of the crown, eſpecially thoſe relating 
to capital offenſes, ſhould be reduced to certain rules, 
and thoſe rules clearly and plainly underſtood, that ſo 
there might be as little room left as poſſible either for 
erring in or perverting of judgment. 
It was this led him to make the crown-law his prin- 
cipal ſtudy, to which he applied himſelf with great 
aſſiduity, for as biſhop Burnet ſpeaking of this trea- 
riſe informs us (), It was by much ſearch and long 
e obſervation he compoſed — great work concern- 
« ing it ”. The ſame author acquaints us (), that 
he had begun his collections relating hereto in the 
reign of King Charles I. © bur after the king was mur- 
« derd he laid them by, and that they might not fall 
« into ill hands, he hid them behind the wainſcotting 
« of his ſtudy, for he ſaid, there was no more occaſion 
« to uſe them, till the king ſhould be again reſtored to 
— — . 


(1) P. go. (m) p. 39. 


— 
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« his right, and ſo upon his majeſty's reſtoration he 
« rook them out, and went on in his deſign to perfed 
« that great work. VVV 
Hence it appears highly probable, that he intend- 
ed this work for the public, altho the buſineſs of his 
ſtation did not afford him leiſure to publiſh it du- 
ring his life; however about four years after his death 
the houſe of Commons took ſingular notice of it, and 
thought it a work of ſuch conſequence, as to paſs a 
vote () deſiring his executors to print it, and appoint- 
ed a committee to take care thereof, but that parlia- 
ment being ſoon after diſſolved (o) this deſign dropt. 
Some years ſince there was publiſhed a treatiſe, inti- 
tled, Pleas of the Crown by Hir Matthew Hale, but 
this was only a plan of this work, containing little 
more than the heads or diviſions thereof, concern- 
ing which the editor in his preface expreſſes himſelf 
thus, „He [our author] hath written a large work up- 
on this ſubject, intitled, An nee of the Pleas of 
the Crown, wherein he ſhews what the law anciently 
was in theſe matters, what alterations have from 
time to time been made in it, and what it is at this 
« day; He wrote it on purpoſe to be printed, finiſhed 
« it, had it all tranſcribed for the preſs in his life-time, 
« and had reviſed part of it after it was tranſcribed, ” 
It is therefore to be hoped, the publication hereof 
will not be thought any way to interfere with the di- 
rection of his will, That none of his MISS ſhould be 
printed after his death, except ſuch as he ſhould gie 
order for during his life, his intention for printing it 
being fo apparent, as may well amount to an order 
' for to doi, + e 
Beſides as biſhop Burnet obſerves (p), this prohibi- 
tory clauſe in the will ſeems in ſome meaſure to be re- 
voked by his codicil, wherein he orders, that if any 
„„ . bool 


(n) Nov. 29. 16 80. o Fan. 18. I 680. 72 5. 185. 
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book of his writing ſhould be printed, then what ſhould 
be given as a 9 exion for the copy ſhould be divided, 
&c. a kind of implication, that he had left the print- 
ing thereof to the diſcretion of his executors. _ 


The abovementiond writer further obſerves (4), 


that his unwillingneſs to have any of his works printed 
after his death proceeded from an apprehenſion, leſt 


they ſhould undergo any expurgations or interpolations 
in the licenſing them, tor this, he ſaid, might in mat- 
ters of lato prove tobe of ſuch miſchievous conſequence, 
that he was reſolved none of his writings ſhould be at 


the mercy of the licenſers. 57 


0 e 


But as there is no ſuch thing required by the laws 


- now in being, that reaſon is at an end, and the reader 
may be aſſured that the edition here offerd to the 
publick is printed faithfully from the author original 
manuſcript. RSS 5 


This manuſcript conſiſts of one thick ſolo volume 


all in our authors own hand-writing, from whence it 
was tranſcribed in his life-time, and the tranſcript has 


ſince been bound up in ſeven ſmall volumes in folio. 
It had been by him reviſed as far as Chap. 27. in 


the firſt part, viz. about the middle of the third vo- 
lume, as appears from many interlineations and addi- 


tions in his own hand; the corrections in the remain- 


ing part are in another (very modern) hand, and in 
ſome places not very agreeable to the ſcope of the ar- 


ument. A „„ 5 
This tranſcript therefore ſo far as reviſed and correct- 


ed by our author (and no farther) may be deemed the 


original finiſhed and perfected, but ſince even in this 


part there are in ſome places leaves taken out and 
others inſerted in their room in a different hand, 


unauthenticated by our author, and ſometimes quite 


diſturbing the coherence and connexion of the diſ- 


(q) P. 186, | 
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courſe, it was not thought warrantable to conſider ſuch 
interpolations as a part of this treatiſe; for as it can- 
not be doubted bur great regard will be always paid 
to the performance of ſo eſteemd an author, it is a 
piece of juſtice due both to the author and the pub- 
lic, that nothing ſhould be herein inferred, but what 
is undeniably his, and carries evident marks of being 
by him intended as part of this work,  _ 5 
The title hereof was named by our author himſelf 
Hiſtoria Placitorum Coronæ, tor he intended, as appears 
from the Proemium, to have taken in the whole body 
of the crown-law, as well in relation to matters civil, 
as matters criminal, for which purpoſe he once deſign- 
ed to have added two more books upon this ſubject, 
the one concerning offenſes not capital, the other 
touching franchiſes and liberties, but to the great de- 
triment of the public neither of theſe appears ever to 
have been compoſed by him, ſo that as it now ſtands 
it treats only of offenſes capital, which is indeed the 
moſt important branch of the crown-law, being what 
moſt nearly affects the life and liberty of the ſub- 
ject; beſides in treating hereof he has unavoidably 
explaind many incidental matters equally applicable 
JJ*—Ü—²Gꝓ ñ , , ö 


The firſt part of this work relates to the nature of 
the offenſes, vic. the ſeveral kinds of treaſon, hereſy 
and felony; the ſecond of theſe, hereſy, being an of- 
fenſe of a ſpiritual nature, of which it was not our 

author's purpoſe to treat, was at firſt wholly omitted 
by him, bur afterwards conſidering, as I ſuppoſe, thar 
buy its being circumſcribed by act of parliament, viz. 
I Eliz. it became an offenſe of temporal cognizance, 
he thought proper to inſert a chapter upon that head. 
The ſecond part relates to the manner of proceed- 
ing againſt offenders, wherein are conſiderd the juriſ- 
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diction of the ſeveral courts, the manner of appre- 
hending, committing, balling, and arraigning offen- 
ders, their ſeveral pleas, bringing them to trial, judg- 
ment, and execution. 88 

Having thus given ſome general account of the au- 
thor and the work, it will be proper in the next place 
to acquaint the reader with the part I have had in this 
edition, which has been to ſuperviſe the printing there- 
of that it be agreeable to our authors manuſcript, 
which being written in a very obſcure hand might by 
one wholly unacquainted with the law have been fre- 


quently miſtaken. To : „„ 
To make this work the more authentic the ſeveral 
references herein made to the records have been com- 
pared with the originals at the reſpective offices in the 
"Tower a6d Ree. noo Eno 
I have allo carefully examined the ſeveral quotations 
from the year-books, reports, &5'c. many of which be- 
ing quoted without folio or page or elſe miſ-quoted 
have with no ſmall trouble been ſupplied and rectified, 
for our author not having always had leiſure to conſult 
the books themſelves has frequently copied from the 
miſ- printed quotations in the margin of lord Coke's 
third volume of his Inſtitutes. F 
As it cannot be expected but in the writing ſo large 
a manuſcript ſome words muſt currente calamo have 
been omitted or wrong written, I have in ſome few 
places taken the liberty to add or alter a word or two 
to preſerve the ſenſe, but have been particularly care- 
ful to diſtinguiſh ſuch addition or alteration within 
crotchets, that I might not impoſe my judgment on 
the reader, but leave him to judge for himſelf, whe- 
ther the drift of our author's reaſoning do not re- 
quire it. uf; 


1 I have 
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I have likewiſe ſubjoind a few notes containing 
ſome obſervations from the records, as alſo remark- 
ing, where the law hath been ſince explaind by later 
reſolutions, or alterd by ſubſequent acts of parliament; 
but as theſe acts are ſometimes very long, conſiſting 
of many clauſes, the reader is deſired to uſe the ſame 
caution here, which is recommended by our author (v) 
with regard to thoſe recited in the work it ſelf, wiz. 
« that he rely not barely upon the abſtracts thereof 
« here given, but peruſe the ſtatutes themſelves in the 
« books at large. 1 CE bo, 
I am ſenſible many flips and omiſſions muſt needs 
have happend in the ſuperviſing ſo large a work of ſo 
critical a nature, but hope that will plead my excuſe, 
at leaſt ro thoſe, who conſider the wide difference 
between peruſing it in a fair print and in a difficult 
mae e Os eee 
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Clap: XI. Concerning creaſons at 1 common lam, ad their un- 
certainty. 1 Page 76 
Chap. XII. Touching the ſtatute of 25 E. 3. and the high trea- 
ſons therein declared. 27 
Chap. XIII. Touching high treaſon in compaſſing the death of 
the king, queen, or prince. or 
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THE 


P R OE MI U AI 


The Method of the Work intended. 


AVING an intention to make a full collection of 
the Pleas of the Crown, I ſhall divide thoſe pleas into 

L two general tracts. 
The firſt AY pleas of the crown in matters cri- 


The ſecond concerning pleas of the crown in matters civil, En 


namely concerning franchiſes and liberties. 


The former will be the ſubject of the firſt and ſecond books, 
the latter of the third book. 
Firſt therefore, I ſhall begin with the fi kinds of 


_ crimes, that make up the ſubject n matter of my firſt and ſe- 


cond book. 


Crimes that are puniſhable by the laws of England are for : 
their matter of two kinds. 


1. Eccleſiaſtical. . 
2. Temporal. | 
The former of theſe, namely ſuch crimes as I call Fecle- 
faſtical, are of eccleſiaſtical cognizance, and tho all external 
juriſdiction, as well eccleſiaſtical as temporal, 1 is derived from 
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The PROEMIUM to 
the crown of England, and all criminal proceedings in the ec- 
 clefiaſtical courts are in ſome kind Placita coronæ, ſuits for the 
king, and ſuch as he may pardon or diſcharge, as being his own 
ſuits, yet theſe I ſhall not meddle with at this time. 
The ſecond ſort, viz. Temporal crimes, which are offenſes 
againſt the laws of this realm, whether the common law or 
acts of parliament, are divided into two general ranks or di- 
{tributions in reſpect of the puniſhments, that are by law ap- 
pointed for them, or in reſpect of their nature or degree; 
and thus they may be divided into capital offenſes, or of- 
fenſes only criminal ; or rather and more properly into 
_CT_T_-— eo roo 
— © V 
becauſe there is no capital offenſe but hath in it the crime of 
felony, and yet there be ſome felonies, that are not in their 
nature capital, whereof hereafter. „ 
crimen capitale, or felony in this acceptation is of two kinds, 
That which is complicated, and hath a greater offenſe 
joined with it, namely Treaſon, are : 
That which is ſimply Felony. . _ 
Iuouching the former of theſe, namely Treaſon, it is that 
capital offenſe, which is committed againſt ſome ſpecial civil 
obligation of ſubjection 4nd faith more than is fond in other 
capital offenſes, arid therefore it hath the denomination of 
proditio, and the offenſe is laid to be done proditorie. 
This offenſe of Treaſon is of two Kinds, nate 
That which is againſt the higheſt civil obligation, name- 
ly againft the kitig, his crown ind dighity, which is called 
FCC eee 
Or againſt ſome other, to whom a civil obligation of faith 
is made or implied, which is called P?tir-treaſoh. 
Ihe offenſes of high-treaſon are of two kinds, viz; 
Such as were treaſons by the common law, or 
Buch as were made fo by ſpecial a&s of parliament. 
The offenſes of fimple felony are likewiſe of the ſame di- 
ſtribution, namely = Cs b 
1 ä ck 
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Such as were felonies at common law, and 
Such as are by act of parliament put into the degree, or 
under the puniſhment of felony. 


* 
, . 


And the ſame diſtribution 1s to be made touching miſde« 


 meanors, namely they are 


Such as are ſo by the common law, or 
Such as are ſpecially made puniſhable as miſdemeanors 


by alls of parliament. | 


This 1s the general order and diſtribution of the firſt and 


ſecond book of this tractate, namely concerning the matters 
of the pleas of the crown in criminals, or thoſe crimes, - 
which come under the cognizance of the laws of this king» 
dom, wherein the proſecution 1s pro rege, or in his name 
or right, as the common vindex of public injuries or 


crimes. To NV; 

The particular enumeration of theſe ſeveral offenſes is 
much of the buſineſs of thoſe charges, that are given to the 
grand jury by the juſtices in their ſeveral ſeſſions; and they 


were for the moſt part heretofore contained in certain articles 
or heads of inquiry deliverd out in writing to the ſeve- 
ral inqueſts, and were often ſtyled Capitula placitorum coro- 


ne, ſuch were thoſe of R. 1. mentiond by Hoveden p. 744, 


+83. which were deliverd to the inquiſitors in every wap- 


pentach or hundred, and to the juſtices itinerant to make in- 
quiry upon, and by them to the grand inqueſts; and ſuch 
were thoſe Articuli itineris declared by Bracton, Lib. III. de co- 


rond, cap. 1. and printed in the old Magna Carta for the ju- 
| ices in eyre to make inquiry upon, which J ſhall not here 
repeat at large, but ſhall take them up as I ſhall have 
_ occaſion to uſe them. e 


The order, which I ſhall obſerve in theſe Pleas of the 


erown will be this: 


I. In the firſt book I will conſider of capital offenſes, Tyea- 
ſons and Felonies, which book will be divided into two 
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"The PROEMIUM, &c. 


— 


1. The enumeration of the kinds of treaſons and felonies, 
as well by common law, as by acts of parliament. 
2. The whole method of proceedings in or upon them. 


II. The ſecond book will treat of matters criminal, that are 


not capital; and 


III. The third book will be touching franchiſes and liber- 


ies. 9 


(5 That which is here offerd to the books having, as I have been credibly 
public is only the firſt of theſe books, informed, never been compoſed by our 
_ conſiſting of two parts; the other two author. 3 | 
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PLACITORUM CORONA. 


PART I 


0 A P. 1 
Concerning Capital Puniſhment. 


EI N d to treat concerning capital offenſes, : it will not 
be. amiſs to premiſe ſomething touching capital pu- 
niſhments. 
Laws, that are :atroduced by 7 or e by the 
legiſlative authority for the good of civil ſocieties, would be 
of little effect, unleſs they had alſo their lanctions, impoſing 
| penalties upon the offenders of thoſe laws. . 
Iheſe penalties are various according to the ſeveral na- 
| tures of the offenſes; or the detriment * comes thereby to 
civil ſocieties; ſome are only pecuniary; ſome corporal, but 
not capital, ſuch as impriſonment, ſtigmatizing, baniſhment, 
ſervitude, and the like; others are capital, ultimum fuppliciuan, 
or death; and that death ſometimes accompanied with greater, 
{orrievimmes - with leſs degrees of ſeverity. 
Ss that, altho offentes againſt the good. of "HCL ſociety 
be many of them prohibited by the laws of God and nature, 
yet the puniſhments of all ſuch offenſes are not determined 
by the law of nature to this or that particular kind, but are 
for the moſt part, if not altogether, left to the poſitive laws 
and conſticutions of ſeveral kingdoms and ſtates. 


— And 


and lilletb a man, he 2 fy to the city of refuge (b), leſt 


dill 
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And therefore, altho molt certainly the penalties inſtituted 
by God himſelf among his antient people upon the breach of 
their laws were with the higheſt wiſdom fitted to that ſtate, 
and all laws and inſtituted . puniſhments ſhould come up as 


near to that pattern, as may be; yet as to the degrees and 
kinds of puniſhments of offenſes in foro civili vel judiciario they 
are not obliging to all other kingdoms or ſtates, but all ſtates, 
as well chriſtian as heathen, have varied from them. 


And therefore it will not be amiſs to inſtance in the various 
kinds of puniſhments inflicted by the ſeveral laws of ſeveral 


countries, eſpecially in thoſe two offenſes of homicide and 
theft, which are the moſt common and obvious offenſes in all 


countries. 
By the antienteſt divine ow; that we read, the puniſh- 


ment of homicide was with death. Gen. ix. 5. Whoſoever 


ſheds man's blood, by man ſhall his blood be ſhed. (a) 


And the judicial law given by Moſes was purſuant to it, 


with ſome temperaments and explanations. Exod. xxi. 12, 1: 
14. He, that ſmiteth a man, ſo that be die, ſhall ſurely be put 
10 death. And if a man lie not in wait, but God deliver him 
into his hand; then ] will appoint thee a place, whither he ſhall 
| flee. But if a man come preſumptuouſly upon his neighbour to ſlay 
him with guile ; thou ſhalt take him away from mine altar, that 
be may die. And v. 18, 19. And if men ſtrive together, and 


one ſmite another with a * or with his fiſt, and he die not, 


but keepeth his bed; if he riſe again, and walk abroad upon 
bis ſtalf, then ſhall he. that ſmore him, be quit; only he ſhat 
Pay for the loſs of bis time, and for his cure. 


And what this delivery by God of a man into his box 8 


hand is, is beſt expounded Deut. xix. 4, 5, 6, 11, 12. Wheſ kil- 
leth his neighbour ignorantly, whom he bated not in time paſt, 


As where a man cleaveth wood, and the ax flieth from the helve, 


the 


(a) This law being given to Noah, (b ) Concerning 3 refuge, | 


from whom all men are derived, is not " Exod. xxl. 13. ” Numb. xxxv. Dent. iv. 
* peculiar to the J//aclites; but, as our & ſeg. ſb. xx, xxi. Selden ; ds 


author obſerves —̃— 18 bindiog on all * . . Lib. IV. cap. 2. 
mankind. 8 
I 


edt. R 
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the avenger (c) of blood purſtie, and (lay him while his heart 
is hot; whereas he was not worthy of death, in that he hated him 
not in time paſt: But if any man hate his neighbour, and lie in 
wait for him, and riſe up againſt him, and ſmite him mortally; 
that he die, and he fleeth to one of thoſe cities, the elders of his 
city ſhall ſend and fetch him thence, and deliver him into the. 
hand of the avenger of blood, that he may die. (d) OR 
Again; Exod. xxli. 2. If 4 thief be found breaking up, 
and be ſmitten, that he die, there ſhall no blood be ſhed for 
him : if the ſun be riſen upon him, there ſhall blood be ſhed for 


him ; for be ſhould make full reſtiuuion ; if he have nothing, 


then he ſhall be fold for his theft. 


Upon theſe judicial laws, 


thele things are obſervable; 


1. that by theſe laws the killing of a man by malice fore- 
thought, or upon a ſudden falling out, were both under the 


lame puniſhment of death. (e) 2. That the killing of a 


(c) Who this avenger of blood was, is 


no where expreſly ſaid, it is generally 
ſuppoſed that he was the next heir to 
the perſon flain. Sce Selen: de jur. 


aul. Lib. IV. cap. 1. & de ſucceſſionil'us 


in bong defuucti: bur the truth is, the 
Hebrew words Goel ha dam, here ren- 
der'd rhe avenger of bloca, ſhould be ren- 
der'd the next of viood; for Goel properly 
ſignifies one of the ſame kindred; it is 


fo render'd Ruth II. 20. and III. 9, 12. 


and is uſually expreſſed in the ſeptuagint 
by 4% x 5mw., which denotes one near 
of kin. | | 
(a) If there was no avenger of blood, 
or if he would not or could not kill the 
flayer;. the Senor was capitally puniſhed 
by a judicial ſentence ; and no ranſom 
or recompence was admitted. Nb. 


xXxxv. 31. Sclden : de jur. nat. Lib. IV. 


cap. 1. in fine; eben tho the perſon 
flain ſhould before his death deſire that 
the ſlayer ſhould be forgiven. Maimo- 
mides More Nevochim, Pars III. cap. 41. 


for all voluntary homicide was inexpi- 


able, as appears from Nb. XV. 29.---- 
31. and the caſe of David in the matter 
of Uriah, Pſal. LI. 16. there was one 
caſe indeed of capital homicide; wherein 
a ranſom was allowed, vis. It an ox were 
wont to puſh with his horn, and it had 
been teſtified to his owner, and he had 


man 
by 


not kept him in, ſo that he had killed 4 
man or a woman, the owner was to be 
put to death, he being look'd on as the 
author of the murder, who would not 
prevent it, when he had warning, and 
might have done it; however, this be- 
ing a cafe of groſs negligence, rather 
than wiltul malice, he was permitted td 


redeem his life by paying the ranſom, 


which was laid upon him Exod. xxi. 29, 
30. The price of a ſervant was thirty 
ſhekels of ſilver. Ibid. v. 32. and that of 


a freeman was generally double, viz. fix- 


ty ſhekeis. Maimou. More Nevochim, 


/ 
This was alſo felony by the common 
law of Englaud, for by ch ſufferance 
the owner ſcem'd to have a will to kill. 
Stamf. P. C. 17. Fitz. Cor. 3 1 f. 
(e) The law was general, T hat vo- 
ever ſmiteth a man, ſo that he die, ſnall 
ſurely be put to death. Exod. xxi. 12. 
There were indeed ſome exceptions from 
this general law; but, fetting afide the 
caſe of an houſe breaker in the night, 
they all related to caſual involuntary ho- 
micides; there is not one exception of 
a voluntary deſigned killing, whether ſud- 
den or premeditated, ( whatever interpre- 
tations might be afterwards made by the 
Fexifh Ravbi's, who made the.command- 
ments of God of none effect thro' their 
| | traditions. 
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by misfortune was not liable to the cinifluneri of death, by 


the ſentence of the judge; but yet the avenger of blood might 


kill him, before he got to the city of refuge. (f) +3. The 


killing of a thief in the night was not liable to puniſhment of 
death; but if it were in the day-time, it was puniſhable with 


death. 4. Tho there 1s no exprels law- tonching killing a | 

man in his own defenſe ( 2), yet it ſeems the cuſtom of ; 
Jews, and the interpretation 80 the Jewiſb doctors, excuſed 
that. fact from the puniſhment of death. (bh) 5. That the 
uſual manner of the execution of the ſentence of death Was 


ſtoning, and ſometimes ſtrangulation. (i) 
Now I will conſider ſome of the laws of other nations in 
reference to homicide; wherein tho there is à great analog 


in many things between the laws of the Jews, and: the laws 
of other countries; ſo that a man may reaſonably collect, 


that theſe judicial Lows of the Fews were taken up by other : 


nations, as the grand exemplar of their judicial laws; yet in 


{ome things they departed from them in the particular « con- 


ſtitutions 1 cuſtoms of other countries. 


Among the leges Attice collected by Mr. Petit Lib. VIL 


1 


tradirions. Aat. xv. 6.) fo that there is fore Ne vochim, Pars III. cap. 40. and 


nothing in the eh law to countenance 
the diſtinction made by the laws of Eyg- 


land between murder and manſlaughter, 
a diſtinction, which ſerves to ſhew, that 


tho the laws of Fnglaud be much ſeve- 
rer than the other in the caſe of rhefr, 
yet they are much milder in the caſe of 


Howicide. 


) Unleſs he fled to the altar, which 


was allo look'd on as a place of refuge, 
it being probable from Fred. xxi. 13, 14. 
that the altar was the place of refuge 


before the cities of refuge were appoint- 
ed. See Sclden: de jur. nat. J. th. IV. 
cap. 2. If he did eſcape to the city of 


refuge, he was obliged to remain there 


till the death of the high prieſt, for the 


avenger of blood ets kill him, where- 
ever he found him out of the de rs of 


the city. Nb. xxxv. 25.----32. Selden : 


„i ſupra & de Synedriis. Lib. II. cap. 1. 
but after the death of the high prieſt, 


he was at liberty to go where he would; 


for the reaſon hevof l@e Maimonides 


Bit, 1. . theſe were many of the law: $ concerning homicide. . 


Senatus 


Ainſrorth on Numbers xxxv. 25. 
(g) This was a caſe fo plainly juſtifi- 
able by the law of nature, that it needed 


no poſitive law ; however, the permil- 


ſion to kill a thief, who ſhould be found 


breaking up in the night, ſeems to be 


an expre [fs aliowance of killing in one's 
own defenſe; for the reaſon of thar law 
is manifeſtly founded on the principle of 


ſelf- preſervation, Nam adverſus pericu- 


lum naturalis ratio permittit ſe defen- 
dere. Digeſt, Lib. 9. Tir, 3: ba 8 

(h) When done in defenſe of life or 
chaſtity; becauſe, when loſt, they are 
jrre parable. See Kldeu: de jur. natur. 
Lib. IV. cap. 3. Maimon. More Ne vo- 


chin, Pars ill. cap. 40. 


(i] Sometimes the execution was by 
burning; as in the caſe of a prieit's 
daughter, who had played the whore. 
Levit. xxi. 9. Sometimes by decollatron, 
which was the uſual way for murder. 
Selden : de Spuedrins, Eil. II. cape 13 
Le jur. natur. Lib, Iv. cap. 1. 
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Hiſtoria Placii torum Caron - 


Senatus Jreopagiticus jus dirito de cede, aut vulnere, non caſu; 
ſed voluntate inflicto; de incendio item, & malo veneno hominis 


necandi cuuſa dato. 


Theſmothete in homicidas animadvertunto. 

St quis hominem ſciens morti duit, capital eſto. 

Qu alium caſu fortuito neciſſit, in annum deportator, donec 
aliquem e cognatis occiſi placirit 3 revertitor vero 78805 ſas 


cris, & Iuſtr ationibus. 


Si quis imprudens in dall, alium e, it, aut inſidian- 


tem aut ignotum in prelio, aut in uxore, vel matre, vel ſorore, 
vel filia, vel concubin i, vel el, quam in ſuis liberis habet, depre- 
| benſum, cedis ergo ne exulato. 


Si quis alium injuſte vim inferentem incontinenti neci it it; 


jure ceſus eſto. 


Si quis homicidam for o, urbis territorio, publicis certaminibus, 
& ſacris Amphiftyonicis abſtinentem occiderit, aut mortis cauſam 


prebuerit, perinde ac fi Athenienſem civem nec.iſit, capital eſto, 
| & Ephete jus dicunto. So that by this law a man conſcious to 
himſelf of homicide might, before he was apprehended, un- 


dertake a voluntary exile, and during ſuch an exile was Pri- 
vileged from the penalty of homicide. (k) | 
Homicidas morte multanto in Patria occisi terra, & A 5 


eunto, ut lege cautum #; ; in eos ne Jevimito, 1 neve pecuniam 
4 (1) exigunto. 


Before judgment the kindred f the party ſlain that pro- 


ſecuted the manſlayer might compound the offenſe, and releaſe 


the offender, bit after judgment once given, neither the 


judge nor proſecutor could remit it. (m) 


Cedis ne poſtulator unquam is qui homicidam exulantem & 


redeuntem quo non licet, in jus ad * rapuerit aut des 


tulerit. 


RE And 


(&) This was the caſe of T hecclyme- 


| nus in Homer Odyfſ. o. v. 224, 270. J. 


. . 


(1 The Greek word? 1 has ren- 


der'd pecuniam, properly fignifies a ran- 
ſom, Hom. Jliad. a. b. 1 3, 20, 23, 95. for 
by the antient law of Greece the puniſh- 
ment of homicide was ds by 
the payment of a ſum of money to the 


hib of the lain, which recompence 
was term'd ':Tovz or Tenn, Homer. Iliad. 
1. V. 628. g. v. 498. | | 
(m) That this was the meaning of 
the foregoing law, ſee Petit in leges Au- 
ticas Lib. VII. tit. 1. p. 509. See alſo 
the oration of Demoſthenes againſt Ari- 
ſtocrates, wherein molt of the Arhenian 
laws relating to homicide are explained. 


reren 


2 ; : : % 


Hiſtoria Placitorum Corone. 


And eodem libro tit. 5 


« fi nox furtuni fark, þ 


fi im aliquis OCs 


rift, jure ceſus eſto, colts to the Moſaical law, and from 
thence tranſcribed into the Attic laws, and from thence by 
the Decemviri into the Roman laws of the twelve tables in to- 


tidem verbis. 


Among the Romans the laws concerning + bonne differed 


in ſome things both from the ems and Greeks, as gy 
Digeſt. Lib. XLVIIL r. 8. Ad . Corneliam de _ 


veneficiis. 


Qui hominem nei punitor non habits differentis enjus cons 


ditionis hominem (n) interemit. 


Qui hominis occidendi furtive faciendi calſa cum telo eee; 
TT o), qui hominem non occidit ſed vulneravit ut occidat, ut homi- 
cida damnandus, nam fi gladium ſtrinxerit & cum eo percuſſe- 
rit, indubitate occidendi animo admifit, fed fi clavi aut cuccuma in 
 rixa, quamvis ferro, percuſſerit, tamen non occidendi animo, le- 
nienda pœna ejus, qui in rixa caſu magis, quam vs, homi- 


cidium admifit. (p) | 


But if it were merely by Wit it was not ouniſhed, 4 

Qui ſtuprum fibi vel ſuis per vim inferentem occidit, dimit- 
ln eſt, (r) ſed is, qui uxorem in adulterio deprebenſam occi- | 

dit, humiliore loco pofitus in exilium perpetuum dandus, in aliqud 
dignitate pofitus ad rempus relegandus. ( [) 

FTurem nocturnum qui occiderit, impune feret, fi parcere ei ; fine 

 periculo ſuo non potuit (t); which law, tho like to that of the 

| Jews and Greeks, the Roman lawyers have conftrued (0, that 


( . . 2: 

% J. x. Pr. & Cod. ed. tit. 2 Ix. 
ttt. 16. I. . | 

.. J. . 


(9) J. 1. . 3. 4 If a man, who was 


cutting a tree, ſhould without calling 


out throw down a great branch of it upon 


done who was paſſing by, and kill him, 
he was to be acquitted, that is to fay, 
he was not to be proceeded againſt cri- 
minally by the lex Cornelia de ſicariis; 
for fo is the expreſſion in J. 7. ad hujns 
legis coercitionem non fertinet ; but ilill 
he was liable by the e Aqnilia to make 
a pecuniary ſatisfaction for the damage. 
Inſtit. Lil. IV. tit. 3.6.5. and tho that 
law mentions only the caſe of killing a 


it 


gare, yet there lay an wtilis aftio | in the 


cafe of killing a freeman. See Nocdt a4 
Leg. Aquil. cap. 2. 
) J. 1. C. 4. 


(4) This was not a meer conſtruction 
of the Roman lawyers, but is expreſly 


provided by the law of the twelve tables, 


as appears from Digeſt. Jil. IX. tit. 6. 
ad les. Aquil. l. 4. J. 1. Cic. pro Milone, 


cap. 3. A. Gell. Lib. XI. cap, 18. Ma- 
crob. ſaturnul. Lib. I. cap 4. The reaſon 
of this diſtinction between a night-thiet * 
and a day-thief, ſee in Gros. de jur. bel. 
ac pas. Lib. II. cab. 1. f. 12. 
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Hiſtoria Placitorum Coronæ. 7 


W. 


it is lawful to kill furem nocturnum recedentem & fugientem 
cum rebus, licet ſe non defendat telb, ſed non diurnum, niſi ſe 
lle ſendat telo. 5 2 - 
The puniſhment of homicide, unleſs it were meerly ca- 
ſual, among the Romans was deportatio in inſulas & omnium 
bonorum ademptio, ſed ſolent hodie capite puniri, niſi honeſtiore 
loco poſiti fuerint, ut panam legis ſuſtineant ; humiliores enim 
ſolent beſtiis ſubjici (x); altiores vero deportantur in inſulas. (y) 
Some temperaments they added in other cafes of homicide, 
as baniſhment for five years (J), deportation, c. but regu- 
larly the puniſhment of homicide, unleſs in caſe of ſimple 


misfortune (4), 
ſubjiciantur. 


or defenſe of life, (6) was death, viz. beſtiis 


Among the Saxons (c) the puniſhment of homicide wes 


not always, nor for the molt part capital; for it might be 
redeemed by a recompenſe which went under the name of 
Wera and Weregild (d), which was a rate ſet down upon the 


| (x) Dig. Tib. XLVIIL tir: 19. de 
penis. l. 28. f. 15. | 


( Dig. ad leg. Cornel de ſecariis, 


„ - 
| (S) 1. 4. F. I. : 
(a) Cod. eod. tit. Il. 1. 
, 3.55 
(c It ſeems to have been the general 
practice of moſt of the northern nations 
to commute the puniſhment of the moſt 


heinous crimes for a pecuniary mult. 


 Lindenbregii Codex Leg. Antiq. Lib. IV. 

cap. 36. Tacitus ſpeaking of the antient 
Germans ſays, it was cuſtomary among 
them to puniſh homicide with a certain 
number of ſheep and oxen, out of which 
the relations of him that was ſtain re- 
ceived ſatisfaction. Tac. de mor. Germ. 


cap. 21. from hence probably our Sav92 


anceſtors brought the cuſtom into Bri- 
tain. | | 1 


(4) This Meregild or capitis æſtimatio, 
according to the laws of Ethelbert, was 


uſually 100 s. Leg. Erhelbert. l. 21. tho 
in ſome particular caſes it was more. J. 5. 
6, 22. if the ſlayer eſcaped, the relations 
were to pay half the ordinary Heregild, 
0: 43% | 


d:fferent according to the rank and de- 


it by the payment of the kin 


By the laws of Ina the Weregild was 


head 


gree of the perſon killed, of a man worth 
2CO F. was 30S. of a man worth 600 5. 
wes 80s. of a man worth 1200s. was 


1205. Leg. Ine, l. jo. This rule admit- 


ted of ſome Roe prigns. F 
By the laws of Alfred, the bare at- 


tempt on the king's life was puniſhed 


with death, unleſs the offender redeemed 
| 'S c - 
gild; the ſame law was in _ a ſlave 
attempted the life of his lord, unleſs he 
redeemed it by paying his lord's were- 
gild. Leg. Alfred. l. 4. the weregilds were 
of the ſame value; as under Ina. Leg. 
Aifred: l. q. l. 2. . 
By the league between Alfred and 
Gut hrun, l. 2. the value of a common 
perſon was 200 5. the ſame by the league 
between Edward and Guthrun in fine. 


By the Jaws of Athelſlan, whoever 
| ſhould — g 


pt his lord's life, was to be 
put to death; and there is no mention 
made of any ranſom. Leg. Athelſtan, 1. 4. 
bur at the end of his laws, and of the 
Fudicia Civitatis Lundoniæ, there is a 
particular account of the wereg!!7s of all 
orders and degrees, from the king to the 
peaſant; for which ſec J77:k:;:'s Leg. 
Auglo Sax. P. 64. b. 71. 
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$ Hiſtoria Placitorum Coronæ. 


head of perſons of ſeveral ranks; and if any of them were 


kild, the offender was to make good that rate, or Weregild 


or capitis æſtimatio, to the kindred of the party ſlain; or, as 


ſome think, part to the king, part to the lord of the fee, and 


ba Mera & Weregild. 


; part to the relations of the party ſlain; which if he could 
not do, he was to ſuffer death (e). Vide Spelm. in Glofſ. ad ver- 


This cuſtom continued long, even to the time of Hen. t. | 
here in England, as appears by his laws in libro rubro, ſect. 


11, (F) but ſhortly after grew obſolete, as being too much 


contradictory to the divine law. (g) Vide Covarr. Tomo 2. 
VVV ee 


But altho the cuſtom of Heregild 18 abrogated here in Eng- 
land, and by the laws of this kingdom the puniſhment of ho- 


1 ; 


| By the laws of Ethelred, L 3. the 


crerẽgild of a common perſon was in- 
creaſed to 25 pounds. By J. 8. Gul. Cong. 
apud Wilkins, p. 221. it was twenty 
Pounds. | PE 

By the laws of Cnure, whoever ſhould 


Vie in wait for the life of the king, or 
of his lord, was to ſuffer death, and for- 


feit all he had. Leges Cnuri, l. 54. Who- 
ever committed a public notorious mu*- 
der, was likewiſe to ſuffer death with- 
out redemption; for in I 61. Cedes publica 


e aomini proditio are reckoned amongſt 


the ſcelera inexpiabilia; but it ſhould 


ſeem that common hemicide was re- 
deemable; for in J. 6. it is ſaid, Homi- 


cide inclinent, vel emendent, vel ſcien- 
ger in peccatis morian tur.. 

(e) The weregild was uſually divided 
into three parts; the firſt, which was 
called Frith bore, was paid to the king 
for the loſs of his ſubject; the lord 


had another for the loſs of his man, 


which was call d Man bote; and the kin 


of the ſlain for their Joſs had the third 


art, which was calld Afag- bote. See 


5 Selm. life of A fred, Bock II. 5. 11. in 


the caſe of killing the king, beſides 
the *rercgild, which was to be paid to 
the king's relations, there was alſo an- 
other payment call'd cynebot or cynegild, 
to be made to the publick for the loſs of 
their king. | 

(J) And 6. 12. fee Wilkins leges An- 
Slo Sax. P. 244. But it appears from 


micide 


the ſame laws J. 71. ibid. p. 267. that a 5 
malicious murder, by poiſon or the like, 


was factum mertiferum nullo modo redi- 
mendum: The genuineſs of theſe laws 
is juſtly queſtioned,. for that they not 


only are in the nature of commentaries 
rather than laws; but alſo in J. 5. Gre- 
gory's decretals are cited, which were 
not compiled till fifteen years after the 
death of Henry I. however, they are 


allow'd to be very antient, and to con- 


rain the uſages of the Ang/o-Saxons. 
Sce Hickeſii Diſſert. Epiſt. p. 96. 


() It cannot but ſeem ſtrange to us at 


this time of day, that the wilful murder 


of any one, much more of the king, 


ſhould be puniſhed only with a pecu- 


niary mulct ; to ſolve this difficulty, 
Mr. Rapin ſuppoſes that this commuta— 
tion was allow'd only in the caſe of ſim- 


ple homicide 3 or at moſt what is now 


known by the name of manſlaughter, 
but not in the caſe of a premeditated 
murder: See Rapin's Hiſtcire d' i gle- 
terre, Vil. I. f. 520. This notion is in 
it ſelf reaſonable, and ſeems to be fa- 
vourcd by J. 4. of Atheiftan, and l. 54. 


of Cnute, which make it capital barely 


inſidiari regi vel domino, much more to 
take away the life of the king or his lord; 
but on the other hand it ſeems ſomewhat 
hard ro ſuppoſe that among ſo many laws 
againit homicide, they ſhould all he je- 
vell'd againſt caſual or ſudden killing on- 


ly, and ſcarce ary againſt wilful murder. 
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Hiſtoria Placitorum Corong. 
micide is regularly death (%), as ſhall hereafter be ſhewn; 
yet ſince there are in England two kinds of proceedings in pu- 
niſhing of homicide, the one at the ſuit of the heir or wife 
by appeal, the other at the ſuit of the king by indictment; 
the capital puniſhment of the offender may be diſcharged by 
all parties intereſted, namely by the appellant by releaſe, and 
by the king by his pardon. . 1 


And thus far touching the puniſhment of homicide. 
Now I {hall conſider ſomewhat alſo of the puniſhment of 
theft, and the various laws and uſages concerning the ſame 
in ſeveral kingdoms and ſtates, and at different times in the 
{ſame ſtate or kingdom. : | 
By the Fewiſh law, Exod. xxii. 1, 4. If a man ſteal an ox 
or a ſheep, and ſell or kill it, he ſhall reſtore five oxen for an 
ox, and four ſheep for a ſheep: If the theft be found in his 
hands alive, whether ox, aſs or ſheep, he ſhall reſtore double; 
and the like for other goods (i); ſo that there was no capital 
puniſhment in caſe of theft, tho it were accompanied with 
burglary, as breaking a houſe, (but men-ſtealers were puniſhed 
with death (&); but it ſeems by the civil conſtitutions of that 
ſtate the puniſhment thereof was ſometimes enhanſed, at leaſt 
in ſome circumſtances, ſometimes to a ſeven- fold reſtitution, 
Prov. vi. 31. and alſo to death. 2 Sam. xii. 5. (1) 1 
| Now as to the Artic laws: Samuel Petit de Legibus Atticis, 
Lib. VII. tit. 5. gives us an account of their laws concerning 
theft, in {ome things differing, in ſome things agreeing with 
the Jewiſb laws, furem cujuſcunque modi furti ſupplicio capitis 
Y i ot on WIT punitor. 


(%) The offender is to be hanged by 
the neck till he be dead; and in caſe 
he was convicted on an appeal, the an- 
rient uſage was, that all the relations of 
the {lain ſhould drag him with a long 
rope to the place of execution. 3 Co, Inſt. 
13. Plow. 306. b. 11 Hen. 4. 12. a. 
(.) Exod. xxii. 7, 9. The reaſon why 
the reſtitution of an ox was more than 


of a ſheep is ſuppoſed by Maimonides 


more . Nevochim Par. III. cap. 41. to 


be, becauſe ſheep are more eafily guard- 

ed againſt thieves than oxen, who feed 

at a greater diſtance one from another. 
(9 Exod. xxi. 16. | 


(!) This paſſage from the book of Sa: 
muel does by no means prove what it 
is brought for, vis. that theft was pu- 
niſhable with death by the Fewiſh lav; 
for the caſe there put of taking away a 
poor man's lamb, was attended with vio- 
leace and other aggravating circum- 
ſtances, which provok d king David io 
ſay, The man that hath done this ſhall 
ſurely die ; and ſome render the words, 
Does deſerve to die; but at moſt it only 
proves the vehemence of David's anger 
at the man, and not what was the law 
of the 1(raelites. 55 8 
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punito. This was Draco's law; but it was thought too ſe- 
vere, and therefore Solon corrected it (n), Si furtum factum 
fit, & quod furto perierat receperit dominus, duplione Iuito fur- 
tum qui fecit & quorum ope confilioque fecit; decuplione vindica- 
tor, ni dominus rem furtivam receperit, in nervo quoque habetor 


dlies ipſos quinque totidemque notes, fi heliaſte pronuncigrint ; 
pronuncianto autem, cum de pana illius agitur. ä 


Si lucri furtum cujus aſtimatio fit ſupra 50 drachmas faxit, 
ad undecim viros rapitor; fi nox furtum faxit, fi im aliquis oc- 
cifit, jure cæſus eſto : Manifeſtum hujuſmodi furtum qui faxit, 


etiamſi vades dederit, non noxæ facte ſarcitione, ſed morte luito. 


Si quis item ex aliquo g ymnafio veſtis aut lecythi aut alicujus vel 


minimæ rei, aut ſupellectilis e 4 ymnaſio, aut ex balineo, aut e bor- 
tubus, quod excedat 10 drachmarum eſtimationem, furtum faxit, 


morte luito. _ 
Manifeſti ſaccularii (n) morte luunto. 
Vecticularii (o) manifeſti morte luunto. 
Plagiarii (p) manifeſti morte Iuunto. © 
In hortos irrumpere ficoſque deligere capital eſto (q): So that 


the quantity of the thing ſtolen, the place, the ſeaſon, the 


manner, and other circumſtances heightened theft into a ca- 


pital puniſhment, that otherwiſe by Soloy's laws was only pe- 
cuniary and impriſonment. (r? | Sor as 


EG Plutarch. in Pita Selomis. 

(2) BeagvrTicTowwr, A cut-purſe. 

(o) Torxowgvyor, A houſe-breaker. 

(2) Ardpamodigouerss, Sive Plagia- 
vius, is eſt, qui ſine vi, dolo malo, ſtiens 
abducit homines liberos & ingenu9s, ven- 
aitque pro ſervis, aut ſupprimit : vel is 
eſt, qui alienos ſervos abducit ſine vi, & 


 Flerumque ſine furto, & figam perſua- 


det, aui 5 celat. Petit. Comment. 
ad Lib. VII. tit. 5. de furtis. 


re (Q) But this was a temporary law, 
ma 


e in a time of dearth, when it 


was thought neceſſary to prohibit the 


exportation of Figs. However, proſecu- 
tions of offenders againſt this law ſoon 
grew odious; from hence all malicious 
informers were called Sycophants. Vide 
Athenei Deipnoſophiſt. Lib. III. & Scho- 


[ein) See A. Gellium, Lib. XI. cap. 18. * in Ariſtophanis Plurum ad v.31. & 


(7) Among the Lacedemonians all 
manner of theft was permitted, as a 
practice, which tended to inſtru their 


youth in the ſtratagems of war. A. Gel. 


Lib. XI. cap. 18. It was alſo unpuniſh- 
ed among the antient Zgyprians. A. Gel. 
uli ſupra. But we learn from Dicdor. 
Sic. Lib. I. that it was allow'd only on 
certain conditions, for it was provided by 
a law, that whoever was minded to fol- 
low the trade of thieving, ſhould firſt 
enter his name with the captain of the 
gang, and ſhould bring in all his booty 


to him, that ſo the right owner might 
know where to apply for the recovery 


of his goods, which were reſtored to 
_ on paying the quarter of the va- 
3 ee, 
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| Now as to the Roman laws: For a theft, that was not fur- 
tum manifeſtum, there is given actio in duplum ; but if it were 
 Furtum manifeſtum, actio in quadruplum (/); ny 8 88 ma- 
nifeſtum eſt, cum fur deprehenditur in furto. (t) 

But now as to puniſhments among the — there were 
theſe degrees or orders: I. Capital puniſhments, (wiz, ulti- 
mum ſupplicium) (u) which were 1. Damnatio ad furcam. 2. Vivi 

crematio. 3. Capitis amputatio. 4. Damnatio ad feras. II. O- 

thers, that were in the next degree, were 1. Coercitio ad me- 
talla. 2. Deportatio ad inſulas. III. Others again of a lower 
allay were 1. Relegatio ad tempus vel in perpetuum. 2. Datio | 


in publicum opus. 3. Fuſtigatio. (X) 
I find not among the Romans any greater puniſhment of 
theft, than four-fold reſtitution (y), unleſs in theſe caſes: 


I. S 


quis ex metallo principis vel ex monetd ſacrd furatus 


eſt, pena metalli & exilii punitor. (&) 
2. Graſſatores qui cum ferro gra & ſpoliare inlicuunt, 


capite puniuntor. (a) 


3. _ latrones ad beftias wad furcas damnantor. Dj 22 de 


Danis. (b) 


If we come to the laws ad cuſtoms of our own kinglemn, 
we ſhall find the puniſhment of theft in ſeveral ages to vary 
nne » as the offenſe grew and prevailed n more or leſs. (c) 


65 Inſt. Lib. IV. tit. 6. C. 5. 800 
Lib. XLVII. tit. 2. de furtis, l. 46. 


6. 2. herein the Roman law greatly re- 


ſembled the Jewiſh, with this diffe- 
' rence, that by the eis law the puniſh- 
ment of four-fold was to be inſtead of re- 
ſtitution; whereas by the Roman law 
the thing ſtolen was recoverable over 
and above the pena guadrupli. Dig. 
eod. tit. l 54. C. 3. 

() Dig. eod. tit. I. 2. l. 3. pr. By this 
was meant not only it he was taken in 
the Fact, but alſo if he was apprehended 
with the goods upon him bel 


were to remain that night, and anſwers 


to the expreſſion in our law of being ta- 


ken in the ainouvre. 


(z) Dig. Lib. XLVIII. tit. 19. de Pæ- 
mis, J. 21. 


ore he had 
carried them to the place, where they 


Among . 


(x) Dig. eod. tit. J. 28. pr. C. I. . TH 
F. 3. 

(y) So far were che Romans from in- 
flicting capital puniſhments for theft, that 
on the contrary it was expreſly forbidden 


by Zuſtinian, that any perſon ſhould be 


pot to death, or ſuffer the loſs of mem- 
er for theft. Novel CXXXIV. cap. 
ult. | 

(2) Dig. Lib. XLVIII. it. 13. ad leg. 
Jul. peculatits, l. 1 J. 2. Zib. XLVIII. 
tit. 19. de penis, l. 38. 

(a) Dig. eod. tit. 1.28. g. 10. 

(b) Dig. eod. tit. l. 28. J. 15. 

(c) By the laws of Ethelbert, if one 
man ſtole any thing from another, he 
was to reſtore three-fold beſides a fine to 
the king, J. 9. if he ſtole any thing from 


the king, he was to reſtore nine-fold, 


J. 4. 
By 
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Among the laws of king Athelſtan, mentioned by Bramp- | 
ton, p. 849, 852, 854. Non parcatur alicui latroni ſupra 1 2 
annos & ſupra 12 d. quin occidatur (d), Edmund his {ucceflor *, 


 precepit ne infra 15 annos, vel pro latrocinio infra 12 d. occi- 


idatur, niſi fugerit, vel ſe defenderit : Malmsbury tells us, that 


in the time of William I. theft was punithed with caſtration, 


and loſs of eyes (e); but in the time of Hen I. the an- 
tient law, which continues to this day, was ut fiquis in furto 
vel latrocinio de prehenſus fucrit, ſuſpenderetur. (ß 

And altho many of the {choolmen and canonifts are of 


opinion that death ought not to be inflicted for theft 


By the laws. of Tas a thief was pu- 
niſhed with death, unleſs he redeemed 


his life capitis æſtimatione, l. 12. which 
' was 60 5. J. 7. but if a villain, who had 
been often accuſed, ſhould be taken in 


a theft, he was to have an hand or foot 


cut off, I. 18. | 


By the laws of Alfred whoever ſtole 


a mare with the foal, or a cow with the 
calf, was to pay 40 5. beſides the price 
of the mare or cow, J. 16. Whoever 
ſtole any thing out of a church, was to 


Pay the value, and a fine according to the 
value; and alſo was to have that hand cut 
off, which committed the fact, J. 6. If 


any perſon committed a theft die Domi- 
nico, or any other great feſtival, he was 
to pay double, J. 5. | 


4) By the firſt law of Athelſtan it was 


but 8 4. Wilkins leges Anglo-Sax. p. 56. 


but afterwards by the laws of the ſame 
king enacted at L0don, and thence cald 
judicia civitatis Luudoniæ, no one was 
to be put to death for a theft under 12 4. 
Tbid. p. 65. But in caſe the thief fled 
or made reſiſtance, then he might be 
Put to death, tho it were under that va- 
lue. Ibid. p. 70. By the law of Cure theft 
was Puniſhed with death. Iid. P. 134. 


I. 4. and 5. 143. l. 61. 


(* This is a miſtake, for no ſuch law 
is found among the laws of that king, 
but it is among the later laws of king 
Athelſtan, Vide Fudicia Civ. Lond, 
Wilk. leg. Anglo-Sax. p. 70. 

(e) By the laws of William J. it was 


expreſly prohibited, that any ſhould be 
| hanged or put to death for any offenſe, 
but that his eyes ſhould be — 

teſticles, hands or feet cut off, accord- 


out, his 


2 


GG, 
yet 
ing to the degree of his crime, J. 65. 
apud Witkins leg. Anglo-Sax. p. 229. 
8 | 4 „„ 
(J) In former times, tho the puniſh- 
ment of theft was capital, yet the crimi- 
nal was permitted to redeem his life by 


2 Jy ranſom ; but in the 9th Year 
Ot 


Henry I. it was enacted, that who- 
ever was convicted of theft (or any o- 
ther felony. 3 Co. Inſtit. 53.) ſhould be 


hanged, and the liberty of redemption 


was entirely taken away. Wilk. leg. An. 
glo-Sax, p. 304. This law ſtill remains 
at this day; but conſidering the altera- 
tion in the value of money, the ſeve- 
rity of it is much greater now than 
then, for 12 4. would then purchaſe as 
much as 405. will now; and yet a theft 
above the value of 12 fl. is {till liable to 
the ſame puniſhment, upon which Sir 
Hen. Spelman juſtly obſerves, that while 
all things clſc have roſe in their value 
and grown dearer, the life of man is be- 
come much cheaper. Helm. in verbo la- 
ricinium; from hence that learned au- 
thor takes occaſion to wiſh, that the an- 
tient tenderneſs of life were again re- 
ſtored, Iuſtum certè eſt, ut collafſa legis 
equitas reſtauretur, & ut divine ima- 
ginis vehiculum, quod ſuperiores pridem 
cglates ob graviſſima crimina nequaquant 
tollerent, levioribus hodie ex delictis non 
erderetur. 5 

(g) Scorns Sentent. 4. diſtin. 1 54. 
gueſt. 3. Sylveſter in verbo furtum 3. Not 
only the ſchoolmen and canoniſts were of 
this opinion, but by what has been above 


ſaid it appears likewiſe to have been the 


ſenſe both of the Jewiſh and Roman 
laws; and tho, as our author ſays, the 
prin- 
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yet the neceſſity of the peace and well orde ering of the king- 
dom hath in all ages and almoſt all countries prevailed againſt 

that opinion, and annexed death as the puniſhment of theft, 
when the offenſe hath grown very common and accompanied 


with enormous circumſtances, tho in {ome places more is left 


herein to the Arbitrium Judicis to give the ſame or a more 
gentle ſentence according to the quality of the offenſe and 
offender, than is uſed in England, where the laws are more 


determinate, and leave as little as may be to the Arbitrium 
Judicus. See the caſe diſputed learnedly 5 Covarruvias Tomo 2. 
Lib. II. cap. 9. §. 7. 


This I have therefore mentioned, that it it may appear, that 
capital puniſhments are variouſly appointed for ſeveral offenſes 


in all kingdoms and ſtates, and there is a neceſſity it ſhould be 


ſo, for regularly the true, or at leaſt, the principal end of pu- 


niſhments | is to deter men from the breach of laws, ſo that they 
may not offend, and ſo not ſuffer at all, and the inflicting of 
_ puniſhments in moſt cafes is more for example and to prevent 


evils, than to puniſh. When offenſes grow enormous frequent 


and dangerous to a kingdom or fate, deſtructive or highly 
pernicious to civil ſocieties, and to the great inſecurity and. 
danger of the kingdom and its inhabitants, ſevere puniſh- 


ments, even death it ſelf, is neceſſary to be annexed to laws in 


many cales by the prudence of law-givers, tho poſſibly beyond 


the ſingle demerit of the offenſe it ſelf ſimply conſider d. 
Penaltics therefore regularly ſeem to be juris pofitivi, & 


non naturalis, as to their degrees and applications, and there- 


fore in difterent ages and ſtates have been ſet higher or lower 


according to the exigence of the ſtate and wiſdom of the 


law-giver. Only in * caſe of murder there ſeems to be a 


juſtice of retaliation, if not ex lege naturali, yet at leaſt by 


a general divine law given to all mankind, Gen. ix. 6. and al- 
tho I do not deny bur the Lots king of the world may 


remit 
principal end of puniſhment is to deter rerum reliquarum ; ad again Tab I. 4e 


men from offending, yet it will not fol- 


low from thence, that it is lawful to de- 


ter them at any rate, and by any means; 
for even obedience to juſt laws may be 
inforced by unlawful methods. Cic. Ebiſt. 
L5. ad Brutum. Fft peng modus, ſicut 


Hiciis, Eſt enim wleiſtends & puniendt 
modus. Beſides experience might teach 
us, that capital puniſhments do not al- 
ways beſt anſwer that end. Sce Grot. 
de Jay. bel. Ec. Lib. II. cap. 20. J. 12. 
2 
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remit the ſeverity of the puniſhment, as he did to Cain, yea 
and his ſubſtitutes ſovereign princes may alſo deter or remit 
that puniſhment, or make a commutation of it upon great 
and weighty circumſtances, yet ſuch inſtances ought to be 
very rare, and upon great occaſions. WM . 
In other caſes the lex talionis in point of puniſhments 
ſeems to be purely juris poſitivi; and altho among the Fewiſh 
| laws we find it inſtituted Exod. xxi. 24, 25. Eye for eye, tooth 
for tooth, hand for hand, foot for foot, burning for burning, 
wound for wound, ſtripe for ſtripe; yet in as much as the 
party injur d is living and capable of another ſatisfaction of 
his damage, (which he is not in caſe of murder) I have heard 
men greatly read in the Fewiſh lawyers and laws afhrm, that 
_ theſe taliones among the Jews were converted into pecuniary 
rates and eſtimates to the party injured, fo that in penal pro- 
ceedings the rate or eſtimate of the loſs of an eye, tooth, 
hand or foot was allowed to the perſon injur'd, viz, the price 
of an eye for an eye, and the price of an hand for an 


| 050 Maimonides More Nevochim, Pars III. cap. ar. 


e i 

Concerning the ſeveral incapacities of per- 

ſons, and their exemptions from penalties 
by reaſon thereof. bates 


AN is naturally endowed with theſe two great facul- 
ties, underſtanding and liberty of will, and there- 


fore is a ſubject properly capable of a law properly ſo called, 
and conſequently obnoxious to guilt and puniſhment for the 
violation of that law, which in reſpect of thele two great 
faculties he hath a capacity to obey: The conſent of the will 

| is 


I 


— 


o 
—— — 
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is that, which renders human actions either commendable or 
culpable; as where there is no law, there is no tranſgreſſion, 
ſo regularly, where there is no will to commit an offenſe, 
there can be no trantgreflion, or juſt reuſon to incur the pe- 
nalty or ſanction of that law mftituted for the puniſhment of 
crimes or offenſes. And becaule the liberty or choice of the 
will preſuppoſeth an act of the underſtanding to know the 
thing or action choſen by the will, it follows that, where 
there is a total defect of the underſtanding, there is no free 
act of the will in the choice of things or actions. But ge- 
neral notions or rules are too extravagant and undetermi- 
nate, and cannot be ſafely in their latitude applied to all civil 
actions; and therefore it hath been always the wiſdom of 
ſtates and law-givers to preſcribe limits and bounds to theſe 
general notions, and to define what perſons and actions are 
exempt from the ſeverity of the general puniſhments of penal 
| laws in reſpect of their incapacity or defect of will. 
Thoſe incapacities, or defects, that the laws, eſpecially the 
laws of England, take notice of to this purpoſe, are of three 
kinds : Sg mm 


„1. Nattiral. | 
II. Accidental. Cs 
III. Civil incapacities or defects. 


The natural is that of Infancy. 
The accidental defects are, 
„5% ĩ 986 
2. Caſualty, or Chance. 
3. Ignorance. 
The civil defects are, 
1. Civil Subjection. 
2. Compulſion. 


3. Neceſſity. 
4. Fear. 


Ordinarily none of theſe do excuſe thoſe perſons, that are 
under them, from civil actions to have a pecuniary recom- 
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penſe th injuries done, as treſpaſſes, batteries, woundings ; 
becauſe ſuch a recompenſe is not by way of penalty, but a 
ſatisfaction for damage done to the party: but in caſes of 
crimes and miſdemeanors, where the proceedings againſt 
them is ad penam, the law in ſome caſes, and under certain 
temperaments takes notice of theſe defects, and in reſpect of 
them relaxeth or abateth the ſeverity of their puniſhments. 


CHAP. III. 


7 ouching the defect of infancy ww nonage. 


* T HE laws of England have no depende nce upon the cull ; 


law, nor are governed by it, but are binding by their 


own authority ; yet it muſt be confeſſed, the civil laws are 


very wile and well compoſed laws, and Gu as have been 


found out and ſettled by wiſe princes and law-givers, and 


obtain much in many other kingdoms ſo far as they are not 


altered abrogated or corrected by the ſpecial laws or cu- 


ſtoms of thoſe kingdoms, and therefore may be of great uſe 
to be known, tho they are not to be made the rules of our 
Engliſh laws ; and therefore tho I ſhall in ſome places of this 
book, and here particularly, mention them, yet neither I, 
nor any elſe may lay any weight or ſtreſs upon them, ether 
for diſcovery or expoſition of the laws of England, farther 
than by the cuſtoms of England or Acts of Parliament they 
are here admitted. : 
As to this buſineſs touching infancy, and how 3 they are 
capable of the guilt or puniſhment for crimes: I will conſi- 


der, 1. What the civil laws tell us concerning, the ſame. 


2. What the common laws of England have ordained touck- 
ing it, and wherein thele agree, and wherein they differ 
touching this matter. 


1 „ The 


— 


- 


— 
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The Civil law diſtinguiſheth the ages into ſeveral periods 
as to ſeveral purpoſes. NE 
Firſt, The complete full age as to matters of contract is 
according to their law twenty-five years (a), but according to 
the law of England twenty-one years. (b) 
| Secondly, But yet before that age, vi. at ſeventeen years, 
a man is {aid to be of full age to be a procurator (c), or an 


executor (d); and with that alſo our law agrees. 5 Co. Rep. 


Pigot's caſe. (e) 


_ Thirdly, As to matrimonial contracts the full age of con- 
ſent in males is fourteen years, and of females twelve (F); 
till that age they are ſaid to be impuberes (g), and are not 
bound by matrimonial contracts; and with this alſo our law 


agrees. () 


Fourthliy, As to matter of crimes and criminal puniſhs 
ments, eſpecially that of death, they diſtinguiſh the ages 


into theſe four ranks. 
1. tas pubertatis plena. 
2. Atas pubertatis. 


4. Infantia. 


1. Pubertas plena is eighteen years. () 


(a) Inſtitut. Lib. I. tit. 23. De Curato- 
ribus. Dig. Lib. IV. 
JJ 9 = 
(b) Lit. g. 104. Co. Lit. . 103. 


(o) Inſtitut. Lib. I. tit. 6. Quibus em 
cauſis manumittere non licet, J. 5 C7. 


„ 


F. 3. At this age it was the cuſtom a- 
mong the Romans to lay aſide the ha- 
bits of children, and put on the gar- 
ments of men. Val. Max. Lib. V. cap. 4. 
6. 4. Sueron. Auguſt. cap. 8. | 
| (4) See Swinb. of wills; par. V. g. 1. 
(e It is quoted in Prince's caſe, 5 Co. 
Rep. 29. b. Office of Executors, p. 307. 


IEG Inſtit. Lib. I. tit. 10. de nuptiis 


Pr. Dig. Lib. XXIII. tit. 2. de ritu nup- 
tiarum, l. 4. | | 


(g) Inſtitut. Lid. I. rit. 22. be n- 
XVIII. 
F 


dis tutela finitur. pr. Dig. Lib. 


Atas pubertati proxima. 


tir. 4. de Minori- 


Dis. Lib. III. fit. 1. De Poſtulando, l. 1. 


2. Pubers 


tit. 6. de vulg. 2 pupil ſubſtitur. TH. 


Mac rob. Saturn. Lib. VII. cap. 7. 

(h) Co. Tit. 6.104. At the ſame age they 
were permitted by the civil law to make 
a teſtament. Digeſt. Lib. XX VIII. tit. 1. 
Qui teſtamenta facere poſſunt, l. 5. Tnſti- 
rut. Lib. II. tit. 12. Quibus non eſt per- 
miſſum facere teſtamentum, 9. 1. Cod. 
Lib. VI. tit. 22. Qui teſtamenta facerè 


Poffint, vel non, l. 4. The common law 


ſeems not to have determined preciſely | 


at what age one may make a teſtament 
of a perſonal eſtate; it is generally al- 


lowd that it may be made at the age of 
eighteen. Office of Executors, p. 305. Co. 
Lit. 89. b. and ſome ſay under, for the 
common law will not prohibit the ſpiri- 
tual court in ſuch caſes, Sir Tho. Jones, 
Rep. 210. 1 Vern. 255. 2 Vern. 469. 
(i) Dig. Lib. I. tit. 7. de adoption. 


J. 40. J. 1. Inſtit. ecd. tit. g. 4. Dig. Lib. 
8 XLII. 
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2. Pubertas generally, in 50 to crimes and puniſh- 
ments is the age of fourteen years and not before (ꝶ); and 


it ſeems, as to this purpoſe there is no difference between 
the male and female ſex; at this age they are ſuppoſed to be 


doli capaces, and des for crimes, altho capital, commit- 


ted after this age they ſhall ſuffer as perſons cf full age (), 


only by the conſtitutions of ſome kingdoms, in favour of 


their age, the ordinary puniſhments were not inflicted upon 
ſuch young offenders; as in Spain, not unleſs he were of the 
age of ſeventeen years. Vide Covar. de Matrimonio, cap. 5. 


§. 8. (n) In Releftione ad Clement. cap. Si furioſus (n). By the 


antient law among the Fews, he that was but a day above 
| thirteen years, was as to criminals ad) udged in virili Hatu, 
but not if under that age. (f) 


3. tas pubertati proxima, herein there is great dilfe 


rence among the Roman lawyers ; and tho they make a diſ- 
parity herem between males and females, yet I think as to 


point of crimes the meaſure is the ſame ſor both: Some aſ- 
lign this Ætas pubertati proxima to ten years and an half; 
others to eleven years (o): If they be under the age, w hich 7 


they call A#tas pubertati proxima, they are preſ umed incapaces 
doli (p), and therefore regularly not liable to à capital pu- 


niſhment for a capital offenſe; but this holds not always 


true, for according to the opinion of very learned civilians 


before ten years and a half they may be doli capaces, and there- 


fore it mult be left ad arbitrium judicis upon the circumſtances 


of the caſe, yet with this caution, Judex, qui ante illam ætatem 
arbitrari debet puerum eſſe proximum pubertati, maximis adducen- 
dus eſt conjecturis, & cautiſſime id aget, ac tandem raro. Covarr. 


ubi ſupra (q). And with this agrees our law, as ſhall be 


thewed. 


Xt, tit. 1. de re judicat. L 57 "Ti: < Sold. de Synedriis Lib. IL. cap. 13. 


XXXIV. zi. 1. De alimentis, l. 14. F. 132. | 
9. 1 | (0) The prevailing opinion is that the 
( 'k) Dig. Zis. XXIX. tit. 5. de Sena- males are pubertati Proximi at ten and 
tuſconſulio Silaniano, 8c. l. 1. §. 32. an half, and the females at nine and an 
(1) Dig. Lib. IV. tit. 4. de minoribus, half, bccauſe when they had paſs'd the 
J. 37. F. 1. Lib. XLVIII. tit. 5. ad leg. middle diſtance between infancy and 
Jul. de adult. l. 36. Cod. Lil. 2. nt. 35, berty, they might then be properly ba 
Si adverſus Sens, e - ORG to be eratrs pulertati proxime. 
(m) Tom. 1. Pp. 15 (p) Dig. Lib. XLVII. tit. 12. de fe 
(2 Har. III g. 5 "Thaw. 1. P. 5 58. pulchro violato. J. 3. F. 1. 
2 ( Tom. 1. P. 157. 


. « Oe „ . « $* » 
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ſhewed. But if the ned be in «tate ene proximã, 
viz, according to ſome, ten years and an half, according to 
others eleven years old, he is more ealily preſumed to be 
oli capax, and chere may ſuffer as another man, unleſs 
by great circumſtances it appear, that he is incapax doli. But 
this hath alſo its temperaments, 1. By expreſs proviſion of the 
conſtitution in codice De falſs Monets : 5 Impuberes, fi conſcii 
i fuer int, nullum ens detrimentum, quia «tas eorum, quid 
* videat, ignorat *; but a penalty is laid _ the tutor. (xr) 
2. Tho tas pubertati proxima is regularly preſumed Capax 
= oli, and fo may be guilty of a capital offenſe. Digeſt. De re- 
ulis juris (). Pupillum, qui proximus eſt pubertati, capacem eſſe 
furandi, yet as it is in arbritio judicis to judge an infant 
within ten years and an half capax doli, as before; ſo it is in 
arbitrio judicis upon conſideration of circumſtance to judge 
one above ten years and a half, nay of twelve, thirteen 
years, or but a day within fourteen years, to be incapax do- 
Ii, and fo privileged from puniſhment, as appearing upon the 
circumſtances of the fact not yet conſtitutus in «tate proxim4 
pubertati, or at leaſt not doli capax; and with this our law 
doth 1 in a great meaſure agree. - 
3. That if he be above ten years and a half, and appears 
ol capax, yet if under fourteen years, he is not to be pu- 
niſhed pn ordinarid, but it may have ſome relaxation ex ar- 
bitrio judicts. (t) But altho our law indulges a power to the 
judge to reprieve before or after judgment an infant convict 
of a capital offenſe in order to the king's pardon, yet it al- 
lows no arbitrary power to the judge to change the puniſh- 
ment that the law inflifts ; and thus far for the third age Or 
period, Atas pubertati proxima. : 
4. The fourth age or period is infantia, which laſts till ſe- 
ven years; within this age there can be no guilt of a capital 
offenſe; the infant may be chaſtized by his parents or tutors, 
bur cannot be capitally puniſhed, becauſe he cannot be guil- 


ty (); 
(1) Lil. IX. F de oa. we ex delicto, IS. 18. Dig. 
(Lib. L. tit. 1). l. 111. Lib. XXIX. Lib. XLII. tit. 2. 3 N 23. 


fit. 5. de Senatuſtonſulto Silamiano, l. 114. (t) Dig. Lib. IV. tit. 4. de minoribus, 
Lib. XLIV. tit. 4. de aoli mali ex- /. 37. . In ecliftis. 


ceptione, l. 4. g. 26. Tuſtit, Lib.IV. ci. i. | : 
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ty (u); and if indicted for lack an offenſe as is in its nature 
capital, he mult be acquitted ; and therefore the ſeverity of 
the gloſs upon the decretal De delictis puerorum, cap. 1. (x) is 
juſtly rejected in this caſe ( 0 and with this agrees the law 


of England. 


But now let us cas the laws of England more particu 
larly touching the privilege of infancy 1 in relation to crimes 
and their puniſhments, and that in relation to two kinds of 


crimes, 1. ſuch as are not capital, 2. ſuch as are capital. 


Firſt, As to miſdemeanors and offenſes that are not capi- 
tal: in ſome caſes an infant is privileged by his nonage, and 


herein the privilege is all one, whether he be above the age 


of fourteen years or under, if he be 1 one and Twenty 


years; but yet with thele differences : 


If an infant under the age of twenty-one years be indifted 


of any miſdemeanor, as a riot or battery, he ſhall not be pri- 
vileged barely by reaſon that he is under twenty-one years, 
but if he be convicted thereof by due trial, he {hall be fined 
and impriſoned ; and the reaſon 1s, becauſe upon his trial the 
court ex officio ought to conſider and examine the circum- 


ſtances of the fact, whether he was doli capax, and had diſ- 
cretion to do the act wherewith he is charged; and the ſame 


law is of a feme covert. 2. But if the offenſe charged by the 


indictment be a mere non-feaſance, (unleſs it be of ſuch a 
thing as he is bound to by reaſon of tenure, or the like, as 


to repair a bridge, Tc.) (x) there in ſome caſes he ſhall be 
- privileged by his nonage, if under twenty-one, tho above four- 


teen years, becauſe Laches in ſuch a cafe {hall not be 1 impu- 


ted to him (a). 


36 E. 3. Aſi. 443. 4 H. J. 11. n If an ien in Aſiſe 
vouch a record, and fail at the day, he ſhall not be impri- 


ſoned (b), nor it ſeems a feme covert. 13 Afiſ. 1. (e) and yet 


the ſtatute of Weſtminſt. 2. cap. 2 5. that gives impriſonment, 


in ſuch a caſe, is general. 


(u) Dig. Lib. XLII. tit. 2. de fur- (x) 2 Co. Inſt. 203. 
tis, l. 23. Lib. XLVIII. tit. 8. ad Ag. (a) B. Saver default, 50. Cro. Fac. 


Cornel. de ſicariis, l. 12. 465, 466. Pl. Com. 364. 4. Co. Lit. 246. l. 
() Decretal. Lib. V. tit. 22. (b) 2 Co. Inſtit. 414. | 


(3) Tom. 1. P. 157. (c) B. e 35. Reſceit $7. 


— 
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8 E. 2. Corone 395. If A. kills B. and C. & D. are pre- 
ſent, and do not attach (d) the offender, they ſhall be fined 
or impriſoned ; yet if C. were within the age of twenty-one 
years, he ſhall not be fined nor impriſon ee. 
3. Where the corporal puniſhment is but collateral, and 
not the direct intention of the proceeding againſt the infant 
for his miſdemeanor, there in many caſes the infant under 
the age of twenty-one {ſhall be ſpared, tho poſhbly the pu- 
niſhment be enacted by parliament. 14 Af. 17. (e) If an in- 
fant of the age of eighteen years be convict of a diſſeiſin 


with force, yet he ſhall not be impriſoned. Vide 26 A. 9. . 


43 E. 3. Impriſonment 16. 40 E. 1 44. a. (F), and yet a 
feme covert {hall be impriſoned in ſuch caſe. 16 Af. 7. 

I an infant be convict in an action of treſpaſs vi & arm, 
the entry muſt be nihil de fine, ſed pardonatur, quia infans; 
for if a capiatur be entred againſt him, it is error, for it ap- 
pears judicially to the court, that he was within age, when he 
appears by guardian. P 8 Fac. B. R. Holbrooke v. Dogley, Croke 
u. 3. (g); the like law is that he ſhall not be in miſericordia 
pro falſo clamore. (h F ͤ 
B. Coverture 68. General ſtatutes that give corporal pu- 
niſhment are not to extend to infants, and therefore Pl. (om. 

364. 4. per Walſh, if an infant be convict in raviſhment of 
ward, he ſhall not be impriſoned, tho the ſtatute of Merrom, 

cap. 6. be general in that cafe (i): but this muſt be unders 
ſtood where it is, as before ſaid, a puniſhment as it were col- 
lateral to the offenſe, as in the caſes before mentioned: but 

where a fact is made felony or treaſon, it extends as well to 
= | 4 The words of the book are 7e leve 


le main dattach. | 
e) F Impriſoument 8. 
Et le cauſe eſt, 
* ley entend', que un enfant ne.poit my 
** conuſtr” bien & mal', ne le quel ſoit 
advantage pur luy, ou nemy; ne nul 
* foly ſerra adjudge en un enfant. Mes 
12 H. 4. 22. b, Hank dit, que enfant 
dage de 18 ans poit eſtre Aifdeifor ove- 
force & eſtre empriſon per cells. 
(8) Cro. Fac. 274. | 
) Co. Tit. 129. a. yet this was not a 
jettled point, for 2 E. 3. 5. the court 


ur ceo que la 


doubted of it; and in 1) E. 3. 75. . and 


41 Ai. 14. the plaintiffs, tho infants, were 
amerced Pro falſo clamore; but tho they 


were amerced, yet it appears from the 
ſame caſes, that they were intitled on ac- 
count of their infancy to a pardon of 
courſe. See 1 R. A. 214. | 

(i) Another like caſe is there put, if 
an infant be a receiver and account be- 
fore auditors, and be found in arrears, 
the auditors cannot commit him to pri- 
ſon notwithſtanding the general words bf 
the ſtatute of W. 2. cap. 11. 
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infants, if above fourteen years (00 as to others, as ſhall be 


ſaid. And this appears by ſeveral acts of parliament, and 


particularly by 1 Fac. cap. 11. of felony for marrying two wives, 
&c. where there is a ſpecial exception of marriages within the 


age of conſent, which in females is twelve, in males fourteen 
years; ſo that if the marriage were above the age of conſent, 


tho within the age of twenty-one years, it is not exempted 


from the penalty. _ . 
So by the ſtatute of 21 H. 8. cap. 7. concerning felony by 


ſerv ants that imbegal their maſters goods delivered to them, 
there is a ſpecial proviſo, that it ſhall not extend to ſervants 


under the age of eighteen years, who certainly had been 


within the penalty, if above the age of diſcretion, viz, four- 
teen years, tho under eighteen years, unleſs a ſpecial provi- 


ſion had been to exclude them (1). „„ 
I come therefore to conſider the privilege of infancy in 


caſes of capital offenſes and puniſhments according to the 


laws of England, wherein I ſhall examine, 1. How the antient 
law ſtood. 2. How it ſtands at this day in relation to in- 
Mas „„ e 


I. As to the antient law: e . 
1. By what has been before ſaid it appears the Civil law 


was very uncertain in defining what was that «tas pubertati 
proxima, and conſequently ſuch as might ſubject the offen- 
der to capital guilt or puniſhment 3 {ome taking it to be ten 

years and an half, ſome eleven years, others more, others leſs. 


The laws of England therefore, that always affect certainty, 


determined antiently the «tas pubertati proxima to be twelve 


years for both ſexes ; under that age none could be regularly 


guilty of a capital offenſe, and above that age and under four- 

teen years, he might or might not be guilty according to the 

_ circumſtances of the fact that might induce the court and 
jury to judge him doli capax, vel incapax (m). 


5 | This 

(&) Co. Lit. 247. 5. un) By the laws of Ina, I. 9. an infant 

(1) The like exception there is in the of ten years of age might be guilty of 

12 Aun. cap. ). where apprentices under being acceſſary to a theft, and was pu- 
the age of fifteen years, who ſhall rob niſhed accordingly with ſervitude. Milk. 

their maſters, are excepted out of the act. leg. Anglo-Sax. P. 16. 4s 
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This appears by the laws of king Athelſtan mentioned in the 
firſt chapter, Non parcatur alicui latroni ſuper 1 2 annos 
ſupra 124. quin occidatur.” And altho his ſucceſſor Edmund (n) 
reduced it to fifteen years, unleſs he fled, yet it will appear 
that the ſtandard of twelve years obtained in after-ages (o). 

2. It appears that an infant of twelve years was compel- 
lible to take the oath of alligeance in the leet, and under 
that age none were to take the oath, or to do ſuit to the 
leet. Bract. Lib. III. (þ) cap. 1. (4) Britton, cap. 2 9. in fine, Cal- 
vin 's caſe, 7 Co. Rep. 6. b. So that at that age, and not be- 
fore, he was taken notice of by the law to be under the 
obligation of an oath, and conſequently capable of diſs 
3. The ordinary proceſs againſt capital offenders was and 
is by Capias and Exigent, and Utlary thereupon z but againſt 
an infant under twelve proceſs e in caſes of indicb 
ment was not awardable, and if awarded, it was error; but 
jf above that age, that proceſs was awardable; and Bract. 
Lib. III. (r) cap. 11. ſect. 4 U 5. gives the reaſon, © Minor 
vero, qui infra etatem | 2 annorum fuerit, utlegari non debet, 
* quia ante talem «tatem non eſt ſub lege aliqud nec in decenna”s 
and ibidem cap. 10. ſe. 1. he mentions an old law of king 
Edward (), Onnis, qui: ætatis 12 annorum fuerit, facere de- 
A e e « bet 


u) This is a miſtake, for it was not 
Eamund but king Athelſtan himſelf, who 
thinking it a pitiable caſe that a youth 
but twelve years old ſhould be * to 

death, as was permitted by the former 


lau, changed the time from twelve years p. 
to fifteen, and ordered that none who 


was but fifteen years of age ſhould be 
t to death, unleſs he reſiſted or fled; 


if he ſurrendered himſelf, he was only 


to be impriſoned until ſome of his rela- 
tions or friends would become ſecurit: 
for him juæta plenam capitis &ſtimati- 
onem, ut ſemper ab omni malo abſtineat, 
If he could not get any fuch ſecurity, 
then he was to take an oath to the ſame 

urpoſe in ſuch manner as the biſhop 
ſhould direct him, and was to remain ir: 
ſervitute pro capitis ſui eſtimatione ; but 
if after this he ſhould be again guilty, 
then he was to be put to death without 


any regard to his age. See Mill. leges 
Anglo-Sax. Pp. 70. 
of king Henry I. the 


(o) In the time 


old law of king Athelſtan took place, vis. 


twelve years of age, and 84. value. 1b14. 


259. 
 (#) De Corona. 6 
(J) This ſeems to be a miſtake, for 
cap. 11. ſect. 4. for the oath mentioned 
in cap. 1. was to be taken by knights an 

others of the age of fifteen years a 
ards. | 
(7) De Corona. | 5 
(J) There is no ſuch law extant a- 
mong thoſe of king Edward, but the 
law here quoted is a law of Cnute, Leg. 
Cnuti, I. 19. which is in theſe words, 
olumus ut quilibet homo 12 annos natus 
jusjurandum præſtet ſe nolle furem eſſe 
neque furi conſentancum, which oath is 
to the ſame purpoſe with that mentioned 
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2 


bet ſacramentum in viſu franciplegii, quod nec latro vult eſſe, nec 
* latroni conſentire” ; and Stamf. Lib. I. cap. 19. cites out of a 


book of Bratton, De Viſu Franci plegit, © Quod quilibet duodes | 


* cim annorum poteſt felonie judicium ſuſtiner „ which implies 


alſo that within that age, regularly at leaſt, he could not be 
% e muy EN 
4. Again, T. 32. E. 1. Rot. 32. Eboracum; coram rege, 


* Adam filius Ade de Arnhale captus noftanter in domo Johannis 
E& CSomere coram rege ductus cognovit, quod furtive cepit, Oc. 9s, 
«© per preceptum & miſſionem Richardi Short: Richard Short 
had his clergy, © Et prediftus Adam commiſſus fuit- cuſtodie 


* 


mariſcalli cuſtodiend, quia infra ætatem; poſtea habito reſpectu 
ad impriſonamentum, quod prædictus Adam habuit, & etiam ad 
teneram ætatem ejuſdem Ade; eo quod non eſt niſi ætatis 12 
annorum, qui talis etatis judicium ferre non poteſt, ideo de 
 gratid.regis deliberetur, &c. Upon this record theſe things 


La) 


0 


are obſervable, viz. 1. The court recorded his confeſſion; but 


regularly that ought not to be, for if an infant under the age 
of twenty-one ſhall confeſs an indictment, the court in juſtice 
ought not to record the confeſſion, but put him to plead not 


guilty, or at leaſt ought alſo to have inquired by an inqueſt 
of office of the truth and circumſtances of the fact. 2. That 


here he was twelve years old, and yet judgment ſpared, and 


the reaſon given, Qui talis etatis judicium ferre non poteſt. 


Yet 3. There is ſomewhat {till of gratia regis interpoled, as 


it ſeems, in reſpect he was paſt the old ſtandard of twelve 


years. „„ 0 FEE 
II. But now let us come to the Common law as it ſtood in 
after-times, for in proceſs of time, eſpecially in and after the 


reign of king Edward III. the Common law received a greater 


perfection, not by the change of the Common law, as ſome 
have thought, for that could not be but by act of parlia- 
ment : but men grew to greater learning, judgment and ex- 

DONS Þ e perience, 


by Bratton, Lib. III. de corona, cap. 1. cap. 10 & 25. and lord Coke's comment 


to be taken at the age of fiftcen; and thereon, 2 Inſt. 147. where he takes no- 


tho there be a difference as to the age, tice that the old books are miſprinted. 
yet probably it is the ſame oath, for it See alſo 2 Inſtit. 12, Mirror, cap. 1. g. 3. 
is very eaſy and natural to miſtake x11 Britton, cap. 12. | 

for xv. See the ſtatute of Marlbridge, ' 


_ 


* . 1 
* * ry * 
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perience, and rectified the inifſtakes of former ages and 91 


ments, and the law in relation to infants and their puniſh- 


ments for capital offenſes was and to this day is as followeth. 


1. It is clear that an infant above fourteen and under 
twenty-one is equally ſubject to capital puniſhments, as well 
as others of full age; for it is præſumptio juris, that after four- 


teen years they are doli capaces, and can diſcern between good 


and evil; and if the law ſhould not animadvert upon ſuch of- 
fenders by reaſon of their nonage, the kingdom would come 


to confuſion. Experience makes us know, that every day 


murders, bloodſheds, burglaries, larcenies, burning of houſes, 


rapes, clipping and counterfeiting of money, are committed 
by youths above fourteen and under twenty-one ; and if they 
ſhould have impunity by the privilege of ſuch their minority, 


no man's life or eſtate could be ſafe (t). In my remembrance 
at Thetford a young lad of fixteen years old was convict for 


| ſucceſhve wilful burning of three dwelling-houſes, and in the 
laſt of them burning a child to death, and yet had carried 


the matter ſo ſubtilly, that by a falſe accuſation of another 


perſon for burning the firſt houſe an innocent perſon was 
brought in danger, if it had not been ſtrangely diſcovered : 
he had judgment to die, and was accordingly executed. (4) 


Fourteen years of age therefore is the common ſtandard, 


at which age both males and females are by the law obnoxious 


to capital puniſhments for offenſes committed by them at any 


time after that age; and with this agrees Fitz. N. B. 202. b. (x) 


Co. Littl. F. 40 5. (Y) Vide Mr. Dalton s Fiſtice of Peace, cap. 


95, and 104. (2 ” 


(t) Our author's argument concludes 
very ſtrongly againſt their eſcaping with 
impunity, but loſes much of its force 
when urged in behalf of capital puniſh- 


ments, for there is no neceſlity that if 


they be not capitally puniſhed they muſt 
therefore go unpuniſhed ; ſo that what- 
ever ſeverity may be needful in caſes of 
murders and acts of violence, yet in the 


common inſtances of larceny and ſteal- 
ing ſome other puniſhment might be 
found, which might leave room , the 
reformation of young offenders. 


. At Abingdon aſſizes, Feb. 23. 1629. 


LES 
before F/hitlock juſtice, one John Dean 


an infant between eight and nine years 


was indicted, arraigned, and found guilty 
of burning two barns in the town of 
Windſor ; and it appearing upon exami- 
nation that he had malice, revenge, 
craft and cunning, he had judgment to 
be hanged, and was hanged accordingly. 


M. Report. | 


(x) N. Edit. p. 450. 

P. 24. J. . 5 

(2) The firſt edition, but in the laſt 
edition, cap. 147 and 157. | | 


I. 
iin 


i 
S } 


: 
ft 
1 ! 
1 1 1 
1 11 
j 1 
: : 1 
! : t439 
: 
: : 
/ 110441 
24 0 
1 ' : s 
* 3 ; 
: : 1 : : 


WHITES! 
e, 
Kai 


Ant 
Mae 


| ! 11 ; 


THINNED 

1006006 
ee 
THR 
| 


16000 


1 
1 
1 
: 
0 


| 
| 


17 


0006 
lift 


: 
: 


0 


— . — - 
— — ——— ͥũ “ ——Aã᷑ͤ .. —— 


n 18 
ate 


1 — ——— 


1 

| 14 
e 

ee 

We iv, 

ly 14Þ/ 

100 

i il! 


- _ * — — axe> 0o——gng—ongn — — — — — — — 5 8 — — 
1 — ———_— — — 5 — — — — — 
— War — — — — - - : — ——— = ChE 
— — — - — . — 3 — 
= on n— = = — DW - 
- . - - _— — — — — — 2 g - 2 1 «a —— 
—————ß— — 6kꝛB : ; . —— — — ——ͤ — I . 
— - _ — — . — — 
: 5 —— 5 : 
. ö 5 — : : _ — g 
9 — a - — a re _ * 2 — A 
. F * bs 


= 


— > 


cc 


2.4 Hiſtoria Placitorum : Corong. 


—— 


bet ſacramentum in viſu franciplegii, quod nec latro vult eſſe, nec 
& latroni conſentire” ; and Stamf. Lib. I. cap. 1 9. cites out of a 


book of Bracton, De Viſu Franci plegii, © Quod quilibet duode. 


cc 


cim annorum poteſt felonie judicium ſuſtinere”, which implies 


| alfo that within that age, regularly at leaſt, he could not be 


a felon... Tr bh „ 
4. Again, T. 32. E. 1. Rot. 3 2. Eboracum, coram rege. 
* Adam filius Ade de Arnhale captus noctanter in domo Johannis 


Somere coram rege ductus cognovit, quod furtive cepit, Oc. 95, 
per præceptum & miſſionem Richardi Short: Richard Short 


had his clergy, © Ft prediftus Adam commiſſus fuit cuſtodic 
* mariſcalli cuſtodiend', quia infra ætatem; poſtea habito reſpectu 
ad impriſonamentum, quod prædictus Adam habuit, & etiam ad 

teneram ætatem ejuſdem Ade; eo quod non eſt nifi atatis 12 
& annorum, qui talis ætatis judicium ferre non poteſt, ideo de 
 gratid regis deliberetur, &c.” Upon this record theſe things 


4 * 


CC 


are obſervable, wiz. 1. The court recorded his confeſſion; but 


regularly that ought not to be, for if an infant under the age 


of twenty-one ſhall confeſs an indictment, the court in juſtice 
- ought not to record the confeſſion, but put him to plead not 

guilty, or at leaſt ought alſo to have inquired by an inquelt 

of office of the truth and circumſtances of the fact. 2. That 
here he was twelve years old, and yet judgment ſpared, and 
the reaſon given, Qui talis ætatis judicium ferre non poteſt. 


Yet z. There is ſomewhat {till of gratia regis interpoled, as 


it ſeems, in reſpect he was paſt the old ſtandard of twelve 


TI. But now let us come to the Common law as it ſtood in 


alter- times, for in proceſs of time, ef; ecially in and after the 
reign of king Edward III. the Commort law received a greater 


perfection, not by the change of the Common law, as ſome 


have thought, for that could not be but by act of parlia- 


ment: but men grew to greater learning, judgment and ex- 
5 | 4 perience, 


by Bratlon, Lib. III. de corona, cap. 1. cap. 10 C25. and lord Coke's comment | 


to be taken at the age of fifteen; and thereon, 2 Inſt. 147. where he takes no- 
tho there be a difference as to the age, tice that the old books are miſprinted. 
et probably it is the ſame oath, for it See allo 2 Inſti. 72, Mirror, cap. 1. f. 3. 
is very eaſy and natural to miſtake x11 Britton, cap. 12. 5 
for xv. See the ſtatute of Marlbridge, | ; 


a. 8 . a 
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perience, and rectified the miftakes of former ages and judg- 
ments, and the law in relation to infants and their pm. 
ments for capital offenſes was and to this day is as followeth. 
1. It is clear that an 8 above fourteen and under 
twenty-one is equally ſubject to capital puniſhments, as well 
as others of full age; for it is preſumptio juris, that after four- 
teen years they are doli capaces, and can diſcern between good 
and evil; and if the law ſhould not animadvert upon ſuch of. 
fenders by reaſon of their nonage, the kingdom would come 
to eln Experience makes us know, that every day 
murders, bloodſheds, burglaries, larcenies, burning of houſes, 
rapes, clipping and counterfeitmg of money, are committed 
by youths above fourteen and under twenty-one ; and if they 
ſhould have impunity by the privilege of ſuch their minority, 
no man's life or eſtate could be ſafe (:). In my remembrance 
at Thetford a young lad of ſixteen years old was convict for 
ſucceſſive wilful burning of three dwelling-houſes, and in the 
| laſt of them burning a child to death, and yet had carried 
the matter ſo ſubtilly, that by a falſe accuſation of another 
perſon for burning the firſt houſe an innocent perſon was 
brought in danger, if it had not been ſtrangely diſcovered: 
he had judgment to die, and was accordingly executed. (4) 
Fourteen years of age therefore is the common ſtandard, 
at which age both males and females are by the law obnoxious 
to capital puniſhments for offenſes committed by them at any 
time after that age; and with this agrees Fitg. N. B. 202. b. (x) 
Co. Littl. §. 40 5. (H) Vide Mr. Daltons Juſtice of Peace, cap. 


: $5 00 i 


(:) Our author's argument concludes 


very ſtrongly againſt their eſcaping with 
impunity, but loſes much of its force 
when urged in behalf of capital puniſh- 
ments, 2 there is no neceſſity that if 
they be not capitally puniſhed they muſt 

therefore go unpuni ſhed; ſo that what- 


euer ſeverity may be needful in caſes of 


murders and acts of violence, yet in the 
common inſtances of larceny and ſteal- 
ing ſome other puniſhment might be 
found, which might leave room * the 
reformation of young offenders. 


before Whitlock juſti ce, one ohn Dean 


an infant between eight and nine years 
was indicted, arraigned, and found guilty 
of burning two barns in the town of 
Windſor ; and it appearing upon exami- 
nation that he had malice, revenge, 
craft and cunning, he had judgment to 
be hanged, and was hanged accordingly, 
MS. Report. 5 | = 
(x) N. Edit. p. 450. 
0) $.347.Þ. 3 
(2) The firſt edition, but in the laſt 


edition, cap. 147 and 157. 


% At Abingdon aſſizes, Feb. 23. 1629. 
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2. An infant under the age of fourteen years and above 
the age of twelve years is not prim# facie preſumed to be 


doli capax, and therefore regularly for a capital offenſe com- 


mitted under fourteen years he is not to be convicted or 
have judgment as a felon, but may be found not guilty. 


But tho prim4 facie and in common preſumption this be 
true, yet if it appear to the court and jury that he was deli 
capax, and could difcern between good and evil at the time 


of the offenſe committed, he may be convicted and undergo 


judgment and execution of death, tho he hath not attained 


annum pubertatis, viz fourteen years; tho according to the 
nature of the offenſe and circumftances of the caſe the 
judge may or may not in diſcretion reprieve him before or a- 


ter judgment, in order to the obtaining the king's pardon, 
12 A. zo. Corone 118 170. Alice de Walborough of 
the age of thirteen years was burnt by judgment for killing 


ber miſtreſs, and it is there ſaid, that by the antient law none 


ſhall be hanged within age which is intended the age of diſ- 


cretion, viz fourteen years; but before Spigurnel an infant 


within age (a), that had kild his companion, and hid himſelf 


(ſe mucha) was preſently hanged ; for it appeared by his 
muching he could diſcern between good and evil, and malitia 


ſupplet ætatem. 


25 E. 3.85, Corone 129. One within age was found guilty 
of larceny, and by reaſon of his nonage judgment was re- 


ſpited, but afterwards he was brought to the bar and had 
his judgment; tho this book be generally one within age, it 
mult be intended within the age of diſcretion, viz, fourteen 


years, for it was never made a doubt, whether it above that 
age he might not have judgment. 3 

3. But yet farther, if an infant be above ſeven years old 
and under twelve years, (which according to the antient l:w 


was AÆtas pubertati proxima) and commit a felony, in this caſe 


prim ? facie he is to be judged not guilty, and to be found ſo, 
becauſe he is ſuppoſed not of diſcretion to judge between good 


and evil (); yet even in that caſe, if it appear by ſtrong 
— 4 | Rs 


(a) Ten years old according to Fitz- J corone 1 33. 


herbert s Report Corone 118. 
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and pregnant evidence and circumſtances, that he had diſcres 
tion to judge between good and evil, judgment of death 
may be given againft him. 3 H. 7.1.6. &12.6. An infant of 
the age of nine years kild an infant of the like age, he con- 
feſſed the felony, and upon examination it was fourd he hid 
the blood and the body; the juſtices held he ought to be 
hanged. (c) Re F 
But in caſes of this nature, 1. It is neceſſary that very 
ſtrong and pregnant evidence ought to be to convict one of 
that age, and to make it appear he underſtood what he did; 
for if the law require ſuch an evidence where the offender is 
above twelve and under fourteen, much more if he were un 
der twelve at the time of the fact committed. 2. The cir- 
cumſtances muſt be inquired of by the jury, and the infant 
is not to be convict upon his confeſſion. 3. It is prudence 
in ſuch a caſe even after conviction to reſpite judgment, or at 
leaſt execution (d); but yet I do not fee how the judge can 
diſcharge him if he be convict, but only reprieve him from 
judgment, and leave him in cuſtody till the king's pleaſure be 
And therefore the book of 35 H. 6. 11. & 12. per Moyle 
D Billing, © That tho 4 jury ſhould find ſuch an infant guilty, 
« the court ex officio muſt- diſcharge him”, mult be underſtood 
either firſt only of a reprieve before judgment, or ſecondly at 
leaſt, that the jury find the fact, and that he was either within 
the age of infancy, vix ſeven years old, or that he did the 
fact, but was under fourteen, and not of diſcretion to judge 
between good and evil; in which caſe the court ex officio 
ought to diſcharge him, becaule it is not felon yx. 
4. And laſtly, If an infant within age be infra ætatem in- 
fantie, via leven years old, he cannot be guilty of felony (e), 
2 We whats 
(e) But however they reſpited the ex- (e) And yet there is a precedent in 
ecution that he might ger a pardon. F. Co- the regii'er, fol. zog. I. of a pardon 
rome 57. F. Corone 133. Dalton ſays granted to an infant within the age of 
that an infant of eight years of age may ſeven years, who was indicted for homi- 
commit homicide, and {hall be hanged cide; in this caſe the Jury found, that 


for it. See Dalron's Juſtice, cap. 147. he did the fact before he was ſeven _ 
% Dalr, Fuſtice, p. 503. years old. . 
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2. An infant under the age of fourteen years and above 
the age of twelve years is not prim! facie preſumed to be 
doli capax, and therefore regularly for a capital offenſe com- 
mitted under fourteen years he is not to be convicted or 

have judgment as a felon, but may be found not guilty. 
But tho prin facie and in common preſumption this be 
true, yet if it appear to the court and jury that he was del? 
capax, and could diſcern between good and evil at the time 
of the offenſe committed, he may be convicted and undergo 
judgment and execution of death, tho he hath not attained 
annum pubertatis, vix fourteen years; tho according to the 
nature of the offenſe and circumftances of the caſe the 
judge may or may not in diſcretion reprieve him before or af- 
ter judgment, in order to the obtaining the king's pardon. 
12 Afſ. 30. Corone 118 @ 170. Alice de Walborough of 
the age of thirteen years was burnt by judgment for killing 
her miſtreſs, and it is there ſaid, that by the antient law none 
ſhall be hanged within age which is intended the age of diſ- 
cretion, viz. fourteen years; but before Spigurnel an infant 
within age (a), that had kild his companion, and hid himſelf 
(ſe mucha) was preſently hanged ; for it appeared by his 
muching he could diſcern between good and evil, and malitia 
ſupplet atatem. %%%%%%ͤ;%́ꝓ C 
25 E. 3.85, Corone 129. One within age was found guilty | 
of larceny, and by reaſon of his nonage judgment was re- 
ſpited, but afterwards he was brought to the bar and had 
his judgment; tho this book be generally one within age, it 
muſt be intended within the age of diſcretion, viz, fourteen 
years, for it was never made a doubt, whether if above that 

age he might not have judgment. - 5 

3. But yet farther, if an infant be above ſeven years old 
and under twelve years, (which according to the antient law 
was Ætas pubertati proxima) and commit a felony, in this caſe 
prim7 facie he is to be judged not guilty, and to be found ſo, 
becaule he is ſuppoſed not of diſcretion to judge between good 
and evil (b); yet even in that caſe, if it appear by ſtrong 
F _ TED 1 =. 


| (a) Ten years old according to Fita - ( corone 1 53. 
berberts Report Corone 118. On 


. 
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and pregnant evidence and circumſtances, that he had diſere⸗ 
tion to judge between good and evil, judgment of death 
may be given againſt him. 3 H. J. 1. b. G12. b. An infant of 
the age of nine years kild an infant of the like age, he con- 
feſſed the felony, and upon examination it was found he hid 


the blood and the body; the juſtices held he ought to be 


%% 3 
But in caſes of this nature, 1. It is neceſſary that very 


ſtrong and pregnant evidence ought to be to convict one of 
that age, and to make it appear he underſtood what he did; 
for if the law require ſuch an evidence where the offender is 


above twelve and under fourteen, much more if he were un« 


der twelve at the time of the fact committed. 2. The cir- 


cumſtances muſt be inquired of by the jury, and the infant 
is not to be convict upon his confeſſion. 3. It is prudence 


in ſuch a caſe even after conviction to reſpite judgment, or at 


leaſt execution (d); but yet I do not fee how the judge can 


diſcharge him if he be convict, but only reprieve him from 


judgment, and leave him in cultody till the king's pleaſure be 


And therefore the book of 35 H. 6. 1 1. & 12. per Moylt 


Billing, That tho a jury ſhould find ſuch an infant guilty, 
the court ex officio muſt- diſcharge him”, mult be underſtood 


either firſ# only of a reprieve before judgment, or ſecondly at 
leaſt, that the jury find the fact, and that he was either within 


the age of infancy, viz; ſeven years old, or that he did the 
fact, but was under fourteen, and not of diſcretion to judge 
between good and evil; in which caſe the court ex officio 


ought to diſcharge him, becauſe it is not felony. | 
J. And laſtly, If an infant within age be infra ætatem in- 
fantie, viz, leven years old, he cannot be guilty of felony (e), 
(c) But however the y reſpited the ex- 


ecution that he might get a pardon. F. Co- 
rone 57. B. Corone 133. Dalton ſays 


(e) And yet there is a precedent in 
the regii'er, J. zog. L. of a pardon 
granted to an infant wirhin the age of 
that an intant of eight years of age may ſeven years, who was indiQed for homi- 
commit homicide, and hall be hanged cide; in this caſe the Jury found, that 
for it. See Dalron's Fnſftice, cap. 147. be did the fact before he was ſeven 

(4; Dalt. Juſtice, p. 31. years old; | | 
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whatever Gren proving diſcretion may appear; for ex 


preſumprione juris he cannot have diſcretion (F), and no aver- 
ment ſhall be received againſt that preſumption : and altho 
the laws of England, as well as the Civil and Canon law, aſſign 
a difference between males and females as to their age of con- 
{ent to marriage, viz; fourteen to the male, twelve to the 


female; yet it ſeems to me, that as to matters of crimes, e- 


ſpecially in relation to capital puniſhments, the females have 
the {ame privilege of nonage as the males; and therefore the 
regular Ætas pubertatis in reference to capital crimes and pu- 


niſhments of both is fourteen years, with thoſe various tem- 
peraments and exceptions above aligned. 


And it is to be obſerv'd, that in all caſes of infancy, inſs - 


nity, Oc. if a perſon uncapable to commit a felony be in- 
dicted by the grand inqueſt, and thereupon arraigned, the pe- 
tit jury may either find him generally not guilty, or they may 
find the matter ſpecially, that he committed the fact, but that 
he was non compos, or that he was under the age of Wannen, ; 
ſcilicet atatis 13 annorum, and had not diſcretion to diſcern 
between good and evil, & non per feloniam; and thereupon the 
court gives judgment of acquittal. 21 H. 7. 31.(g) Butifa 
man be arraigned in ſuch a caſe upon an indictment of mur- 
der or manſlaughter by the coroner's inqueſt, there if the 
party committed the fact, regularly the matter ought to be 


ſpecially found, becauſe if the j jury find the party not guilty, 
they muſt inquire how he came by his death, wiz. Et jura- 
tores prædicti quæſiti per curiam, quomodo is ad mortem ſuam 
devenit, dicunt ſuper ſacramentum ſuum, quod prædictus A. B. 
die anno apud D. dum non fuit compos mentis, or 
dum fat infra ætatem diſcretionis, ſcilicet 9 annorum, nec ſci- 
vit diſcernere we bonum N malum, prædictum J. S. cum gla- 


AQ 


0 


cc 


io, Tc. percuſſit & ipſum ad tune & ibidem occidit, ſed non 


(0 


& ex malitid pracogitatd, neque per feloniam, vel felleo animo ; 
© © fic idem J. S. ad mortem ſuam devenit.” But if he be firſt 


arraigned, and ac quitted upon the indictment by the grand 
PI inqueſt, 


( Plowd, 48 Ros 2 D. corone 61, 


n 
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WY and found not guilty, he may plead that acquittal 
upon his arraignment upon the coroner's inqueſt, and that 
will diſcharge him; and the petit jury ſhall i — farther 
how the — came by his death. 


CHAP. IV. 


cage the defect of ideocy, madness 
and lunacy, in reference to criminal of 


Jenſe: es and you add 


a AY D thus [a touching that natural defect of af. 5 
Now concerning another ſort of defect or incapacity, 
namely ideocy, madneſs and lunacy : For tho by the law of 
England no man {hall avoid his own act by reaſon of theſe 
defects (a), tho his heir or executor may, yet as to capital 
offenſes theſe have in ſome caſes the advantage of this defect 

* or incapacity (); and this defect comes under the general 
75 ; name of Dementia, which is thus diſtinguiſhed. 

0 I. Ideocy, or fatuity a a nativitate vel Fenty naturalis; ſuch 
a one is deſcribed by Fitaberbert, who knows not to tell 20s. 
nor knows who is his father or mother, nor knows his own 
age; but if he knows letters, or can read by the inſtruction 5 

of another, then he is no ideot. F. N. B. 233. l. Theſe, 
tho they may be evidences, yet they are too narrow and con- 
clude not always; for ideocy or not is a queſtion of fact tris 
able by jury, and ſometimes "y — 


u U. 


(a) For it is ſaid to 1 1 what acts he did when he 
lau, that no man of full age ſhall be per- was of non ſane memory. 35 Aiſ. pl. 10. 
mitted to ſtultify himſelf. 4 Co. Rep. 123. See contra F. N. B. p. 449. Show. Cas | 
b. Beverly's caſe, Co. Lit.247.4. the rea- Parl. 153. 2 Salk. 576. 
fon hereof i is, becauſe a man cannot know (b) G Lit. 247. 75 Plowd. 19. 4. 
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II. Dementia accidentalis, vel adventitia, which proceeds 
from ſeveral cauſes; ſometimes from the diſtemper of the 


humours of the body, as deep melancholy or aduſt choler; 


ſometimes from the violence of a diſeaſe, as a fever or pally ; 
ſometimes from a concuſſion or hurt of the brain, or its 


membranes or organs; and as it comes from ſeveral cauſes, 


ſo it is of ſeveral kinds or degrees; which as to the purpoſe 


in hand may be thus diſtributed: 1. There is a partial inſa- 
| nity of mind; and 2. a total inſanity. ; 5 


The former is either in reſpect to things quoad hoc vel il- 


lad inſanire; ſome perſons, that have a competent uſe cf rea- 
| ſon in reſpect of ſome ſubjects, are yet under a particular 
dementia in reſpect of ſome particular diſcourſes, ſubjeAs or 


applications; or elſe it is partial in reſpect of degrees; and 


this is the condition of very many, eſpecially melancholy 


perſons, who for the moſt part diſcover their defect in exceſ- 


ſive fears and griefs, and yet are not wholly deſtitute of the 
uſe of reaſon; and this partial inſanity ſeems not to excuſe 
them in the committing of any offenſe for its matter capi- 

tal; for doubtleſs moſt perſons, that are felons of themſelves, 

and others are under a degree of partial inſanity, when they 


commit theſe offenſes: it is very difficult to define the indij- 


viſible line that divides perfect and partial inſanity, but it 


muſt reſt upon circumſtances duly to be weighed and conſi- 
dered both by the judge and jury, leſt on the one fide there 
be a kind of inhumanity towards the defects of human na- 


ture, or on the other {ide too great an indulgence given to 
great crimes: the beſt meaſure that I can think of is this; 


{uch a perſon as labouring under melancholy diſtempers hath 


yet ordinarily as great underſtanding, as ordinarily a child of 
| fourteen years hath, is ſuch a perſon as may be guilty of trea- 


{on or felony. ))%ͤö;oð e 
Again, a total alienation of the mind or perſect madneſs; 
this excuſeth from the guilt of felony and treaſon (d); de qui- 
bus infra. This is that, which in my lord Coke's Pleas of the 
Crown, p. 6. is call'd by him abſolute madnels, and total de- 
privation of memory. 
2 . Again, 


_W 21 H. 9.31.6. 
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Again, this accidental dementia, whether total or partial, 


is diſtinguiſhed into that which is permanent or fixed, and 


that which is interpolated, and by certain periods and viciſſi- 
tudes : the former is phrenefis or madneſs, the latter is that, 


Which is uſually call'd Ixnacy, for the moon hath a great in- 
| fluence in all diſeaſes of the brain, eſpecially in this kind of 

_ dementia; ſuch perſons commonly in the full and change of 
the moon, eſpecially about the Equinoxes and ſummer ſolſtice, 
are uſually in the heighth of their diſtemper ; and therefore 


crimes committed by them in ſuch their diſtempers are uns - 


der the ſame judgment as thoſe whereof we have before ſpo- 
ken, namely according to the meaſure or degree of their dis 


ſtemper ; the perſon that is abſolutely mad for a day, killing 


a man in that diſtemper, is equally not guilty, as if he were 


mad without intermiſſion. But ſuch . perſons as have their 
lucid intervals, (which ordinarily happens between the full 


and change of the moon) in ſuch intervals have uſually at 
leaſt a competent ule of reaſon, and crimes committed by 


them in theſe intervals are of the ſame nature, and ſubject 


to the ſame puniſhment, as if they had no ſuch deficiency (e); 
nay, the alienations and contracts made by them in ſuch ins 
tervals are obliging to their heirs and executors. (f) 


Again, this accidental dementia, whether temporary or per- 


manent, is either the more dangerous and pernicious, coms 


monly calld furor, rabies, mania, which commonly ariſeth 


from aduſt choler, or the violent inflamation of the blood 


and ſpirits, which doth not only take away the uſe of reaſon, 


but alſo ſuperadds to the unhappy ſtate of the patient rage, 


fury, and tempeſtuous violence; or elſe it is ſuch as only takes 
away the uſe and exerciſe of reaſon, leaving the perſon other- 
wiſe rarely noxious, ſuch as is a deep delirium, ſtupor, me- 
mory quite loſt, the phantaſy quite broken, or extremely diſ- 
orderd. And as to criminals theſe dementes are both in the 
{ame rank; if they are totally depriv'd of the uſe of reaſon, 
they cannot be guilty ordinarily of capital offenſes, for they 
have not the uſe of underſtanding, and act not as reaſonable 
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creatures, but their en are in effect in the condition of 


brutes. (g) ” 
III. The third ſort of dementia is that, which i is dementia 


affeftata, namely drunkenneſs : This vice doth deprive men of 


the uſe of reaſon, and puts many men into a perfect, but 


temporary phrenzy; and therefore, according to ſome Civi- 


lians (+), ſuch a perſon committing homicide ſhall not be pu- 


niſhed ſimply for the crime of homicide, but ſhall ſuffer for 


his drunkenneſs anſwerable to the nature of the crime occa- 


ſiond thereby; ſo that yet the formal cauſe of his puniſh- 


ment is rather the drunkenneſs, than the crime committed in 


it: but by the laws of England ſuch a perſon (i) ſhall have no 
_ privilege by this voluntary contracted madneſs, but ſhall have 


the ſame judgment as if he were in his right ſenſes. Plowd. 
I 9. 4. Crompt. Fuſt. 29. 4. 
But yet there ſeems to be two allays to bs allowd in this caſe. 
1. That if a Perſon by the unſkilfulneſs of his phyſician, 


or by the contrivance of his enemies, eat or drink ſuch a 


thing as cauſeth ſuch a temporary or permanent phrenzy, as 


aconitum or nux vomica, this puts him into the ſame condition, 
in reference to crimes, as any. other phrenzy, and 7 ex- 


cuſeth him. 


2. That altho the fmplex phren zy occaſiond immediately 


by drunkenneſs excuſe not in criminals, yet if by one or more 
ſuch practices, an habitual or fixed phrenzy be causd, tho 
this madneſs was contracted by the vice and will of the party, 
yet this habitual and fixed phrenzy thereby causd puts the 


man into the ſame condition in relation to crimes, as if the 
ſame were contracted involuntarily at firſt. 
Now touching the trial of this incapacity, and who ſhall be 


adjudged in ſuch a degree thereof to excuſe from the guilt of 
capital offenſes, this is a matter of great difficulty, partly from 


the eaſineſs of counterfeiting this diſability, when it is to ex- 


cuſe a nocent, and partly trom the variety of the degrees of 


2 | this 


(2) Braft. 420. b. F. Corone 193, ruvias, Tom. I. p. 557. in relect. ad : 
351 Clem. Si furioſtis. Par. III. 6, Fir 4. | 
| (h) Bartholinus and ab See Covar- (i) 4 Co. 125. 4. 
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this infirmity, whereof ſome are ſufficient, and ſome are in- 
ſufficient to excule perſons in capital offenſe. 
Fet the law of England hath afforded the belt method of 
trial, that is poſſible, of this and all other matters of fact, 
namely by a jury of twelve men all concurring in the ſame 
judgment, by the teſtimony of witneſſes vita voce in the pres 
Hence of the judge and jury, and by the inſpection and dis 
rection of the Judge, oe . EE 
There are two ſorts of trials of ideocy, madneſs or lunas 
cy; the firſt, in order to the commitment or cuſtody of the 
_ perſon and his eſtate, which belongs to the king, either to 
his own tile and benefit, as in caſe of ideocy; or to the uſe 
of the party, in caſe of accidental madnels or lunacy; and in 
order hereunto there iſſues a writ () or commiſſion to the 
{heriff or eſcheator, or particular commiſhoners both by their 
own inſpection and by inquiſition to inquire, and return 
their inquiſition into the Chancery; and thereupon. a grant or 
commitment of the party and his eſtate enſues; and in caſe the 
party or his friends find themſelves injured by the finding him 
a lunatick or ideot; a ſpecial writ may iſſue to bring the party 
before the chancellor, or before the king to be inſpected. 
TY OT oe ²²⁵ a dn 
But this concerns not the purpoſe in hand; for whether 
the party that is ſuppoſed to commit a capital offenſe be thus 
found an ideot, madman, or lunatick, or not, yet if really 
he be ſuch, he ſhall have the privilege of his ideocy, lunacy, 
or madneſs, to excuſe him in capitaas. 
Secondly therefore, the trial of the incapacity of a party 
indicted or appealed of a capital offenſe is, upon his plea of 
not guilty, by the jury upon his arraignment, who are to in- 
quire thereupon touching ſuch incapacity of the priſoner, 
and whether it be to ſuch a degree, as may excuſe him from 
the guilt of a capital offenſe. () 3 
In preſumption of law every perſon of the age of diſcre- 
tion is preſumed of ſane memory, unleſs the contrary be 
proved; and this holds as well in caſes civil, as criminal. 
. K Again, 


{k) Sce Famiſ. Prereg. 33. J. (Y) N. Edit: 51% (m) Savil. 50, 1 And. 107. 
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Again, if a man be a lunatick, and hath his lucida inter- 
valla, and this be ſufficiently proved, yet the law preſumes 
the acts or offenſes of ſuch a perſon to be committed in thoſe 


intervals, wherein he hath the uſe of reaſon, unleſs by cir- 


cumſtances or evidences it appears they were committed in 
the time of his diſtemper; and this alſo holds in civils, as 
well as in criminals. 

And altho in civil cafes he, that goes about to allege an 
40 done in the time of lunacy, muſt ſtrictly prove it ſo 


done, yet in criminal caſes (where the court is to be thus far 


of counſel with the priſoner, as to aſſiſt him in matters of 


law and the true ſtating of the fact) if a lunatick be indicted 


of a capital crime, and this appears to the court, the witneſ- 
ſes to prove the fact may and muſt alſo be cxamgied, whe- 
ther the priſoner were under actual lunacy at the time of the 
offenſe committed. = = 

A man, that is furdus & mutus a nativitate, is in preſump- : 


tion of law an ideot, and the rather, becauſe he hath no 


poſſibility to undeetiand. what is forbidden by law to be done, 


or under what penaltics (a ): but if it can appear, that he 


| hath the uſe of underſtanding, which many of that condi- 


tion diſcover by ſigns to a very great meaſure, then he may 
be tried, and luffer judgment and execution, tho great cau- 


tion is to be uſed therein. (o) 


I come now to apply what has been ſaid to che various 


natures of capital crimes. 


If a man in his found memory commits a capital offenſe, 


and before his arraignment he becomes abſolutely mad, he 


ought not by law to be arraigned during ſuch his phrenzy, 


but be remitted to priſon until that incapacity be removed; 


the reaſon is, becauſe he cannot adviſedly plead to the indie 


ment; and this holds as well 1 in caſes of treaſon, as felony, 


i 


() Vide Leg. A Yredi, 1 . 14. 2. Corone 
101 C217. 


(6) According to 43 AM. Zl. 30. and 


8 H. 4. 2. if a priſoner Rands mute, it 


ſhall be inquired, whether it be wilful 
or by the act of God, from whence 
Crepten infers, that if it be by the act 


Sven 


of God, he ſhall not ſuffer. Crompr. Fulft. 


29. 4. but if one, who is both deaf and 
dumb, may diſcover by ſigns, that he 
hath the uſe of underſtanding, much 
more may one, who is only dumb, and 
conſequently may be guilty of felony, 


fra quere, how he ſha!l be arraigned, 


A 
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even tho the delinquent 3 in his ſound wind were examined, 
and confeſſed the offenſe before his arraignment: and this ap- 
pears by the ſtatute of 33 H. 8. cab. 20. v hich enz dted a 
trial in caſe of treaſon after examination in the abſence of the 
Party; but this ſtatute ſtands repeald by the ſtatute cf 1 & Phil. 


Mar. cab. 10. Co. P. C. P. 6. And if ſuch perſon after his 


plea, and before his trial, become of non ſane memory, he ſhall 
not be tried ; or, if after his trial he become of non Jane me- 
mory, he {hall not receive judgment; or, it after judgment 


he become of non ſane memory, his execution ſhall be pared ; 


for were he of found memory, he might allege ſomewhat 
in ſtay of judgment or execution. Co. P. C 4. ( 50 
But becauſe there may be great fraud in this matter, yet 
if the crime be notorious, as treaſon or murder, the judge be- 
fore ſuch reſpite of trial or judgment may do well to impa- 
nel a jury to inquire ex officio touching ſuch . and 
whether it be real or counterfeit. 
If a perſon of non Jane memory commit homicid: during 


| ſuch his inſanity, and continue ſo till the time of his arraign- 
ment, ſuch perſon ſhall neither be arraigned nor tried, but 
; remitted to gaol, there to remain in expectation of the king = 
gracę to pardon him. 26 Aſ. 27. 3 E. 3. Corone 351. . 


But it ſeems in ſuch a caſe it is prudence to {wear an in- 
queſt ex officio to inquire touching his madneſs, whether it was 


| feignd ; and thus it was done in the cafe of 3 E. 3. and in So- 
weru? 8 sches Anderſon's Rep. par. 1. n. 154. But in caſe a man 


in a phrenzy happen by ſome overſight, or by means of the 
gaoler to plead to his indictment, N is put upon his trial, 
1 it appears to the court upon his trial, that he is mad, the 
judge in diſcretion may diſcharge the jury of him, and remit 
him to gaol to be tried after the recovery of his underſtand- 
ing, eſpecially i in caſe any doubt appear upon the evidence 
touching the guilt of the fact, and this in favorem vitæ; and 
it has be no > ur of valence to prove him gullty, or if 
there be a pregnant evidence to prove his inſanity at the 
time of the fact committed, then upon the {ame favour of 


lite and liberty it is fit it ſhould be proceeded in the trial, in 


order 


2 See Sir Tos abr s remarks on Bateman trial. Sate Trials, Pol. 4. P. 205. 
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order to his acquittal and enlargement. If a perſon during 
his inſanity commit homicide or petit treaſon, and recover his 
underſtanding, and being indicted and arraigned for the ſame 
pleads not evity, he ought to be acquitted; for by reaſon of 
his incapacity he cannot act felleo animo. 12 H. 3. Dower 
183. Forfeiture 3 3. 21 H. 7. 31. 5. il alera quite, that is, 


ſhall be found not guilty. 
And it 1s all one, whether the e 65 fxd and perma- 

nent, or whether it were temporary by force of any diſeaſe, 

if the fact were committed while the party was under that f 


diſtemper. 


In the year 15 53. at 5 a married woman of good 


reputation being deliverd of a child, and having not flept 
many nights fel! into a temporary ohrenzy, and Kid her in- 


fant in the abſence of any company; but, company coming 


in, ſhe told them, ſhe had kild her infant, and there it lay; ; 
the was brought to gaol preſently, and ther {ome ſleep ſhe re- 
covered her underſtanding, but marvelled how or why {the came 

' thither ; ſhe was indicted for murder, and upon her trial the 
Whole matter appearing it was left to the jury with this di- 
rection, that if it did appear, that ſhe had any uſe of reaſon 


when he did it, they were to find her guilty; but if they 


8 phrenzy, tho by reaſon of her late deliver 


and want of ſleep, they ſhould acquit her; that had there 
been any occaſion to move her to this f fact, as to hide her | 
ſhame, which is ordinarily the caſe of ſuch as are delivered 


of baſtard children and deſtroy them; or if there had been 


jealouſy i in her husband, that the child had been none of his, 
or if ſhe had hid the e or denied the fact, theſe had 
been evidences, that the phrenzy was counterfeit ; but none of 
theſe appearing, and the honeſty and virtuous deportment of 
the woman in her health being known to the jury, and many 
circumſtances of inſanity appearing, the Jury tound her not 


guilty to the ſatisfaction of all that heard it. 


Touching the great crime of treaſon regularly the Tame i 
to be ſaid, as in caſe of homicide, ſuch à phrenzy or inſanity, 
is excuſeth from the guilt of the one, excuſeth from the guilt of 
the other: the reaſon is the {ame ; he that cannot act felonice 

TT es, or 


.. "06 
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or animo felonico cannot act oroditerts, for being under a full 


alienation of mind, he acts not per electionem or intentionem. 


This appears by the ſtatute of 33 H.8. cap. 20. which tho it 


enact, that a non compos mentis Ihall be tried for treaſon, 
it expreſly declareth, That if any commit high bit 

* while they are in good, whole and perfect memory, an and 
« after examination become non compos mentis, and that it be 
certified by four of the council, that at the time of the 
treaſon they were of good, ſound and perfect memory, and 

then not mad, nor lunatic, and afterwards became mad; 


then they {hall proceed to trial” : which ſtrongly en. 


CC 


cc 


on 


forceth, that a treaſon cannot be committed by a mam, or 
: lunatic, during his lunacy. 


And with this agrees my lord Coke, NRC N 6. in theſe : 
words, He that is non compos mentis, and totally deprived of 


all compaſſings and imaginations, cannot commit high treaſon by 
compaſſing or imagining the death of the king; for furioſus ſolo | 


furore punitur ; but it muſt be an 1 madneſs, A and a toral 
deprivation of memory. 


This tho it be general, yet the fune author tells us, 4 Rep. - 
124. b. Beverly's cale, in theſe words, Mes in aſcun caſes non 


compos mentis poit committe hault treaſon, come fi il tua, ou offer 


a tuer le roy. This is a ſafe exception, and I ſhall not que- 


ſtion it, becauſe it tends ſo much to the ſ- afety of the king's 

perſon : but yet the ſame author, E. C. p. 6. tells us, that cho 
this was antiently thought to be law, yet it is not ſo now; 
for ſuch a perſon as cannot compaſs the death of the king by 
reaſon of his inſanity, cannot be guilty of treaſon within the 


ſtatute of 25 E. 3. And thus far Ts, the 1 incapacity 


of ideocy, madneſs and lunacy. 


3 CHAP. 
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CHAP. V. 
Concerning caſualty and misfortune, how 
Far it excuſeth in criminals. 


J< Come to the ſecond kind of accidental defect, iz. ale 
L alty and misfortune, and to conſider how far it excuſeth: 

and fut, we are to obſerve in this, and likewiſe in ſome other 
of the defects before and hereafter mentioned, a difference 
between civil ſuits, that are terminated in compen ſarionem damni 
ilati, and criminal ſuits or proſecutions, that are in vindictam 
criminis commiſſe. 
If a man be ſhooting i in the fields at rovers, 5 * ar- 
row hurts a perſon ſtanding near the mark, the party hurt 
ſhall have his on of treſpaſs, and recover his damages, 
tho the hurt were caſual (a); for the party is damnified by 
him, and the damages are but his reparation ; but if the party 
had been kild, it had been per infortunium, and the archer 
lhould not ſuffer death for it, tho yet he goes not altogether 
free from all puniſhment (0). 6 E. 4. J. per + Catesby. (c) 
As to criminal proceedings, if the act, that is committed; 

be ſimply caſual, and per infortunium, regular] ! that act, which, 
were it done ex animi intentione, were puniſhable with death, 
is not by the laws of England to undergo that puniſhment; 

for it is the will and i intention, that regularly is required, as 
well : as the _ and event, to make the oftente capital. 


2 


(a) Hob. 13 

(b) For he forfeits all his goods and 
chattels. 2 H. 3. 18. F.Corone 302. 2 Co. 
Tuſt. 149. 3 Co. Iaſtit. 220. B the an- 
tient law he was liable to make the ſame 
recompenſe or wereg.ld, as in any other 
caſe of homicide; e. g. if one ſhooting 
at a mark ſhould accidentally wound and 
kill another, he was nevertheleſs to pay 


his weregild. Leg. H. 2. l. 88. J. go. Le- 


Corene 3 54. 


Now 


gis enim eſt placitum, qui inſtienter 
peccat, ſcienter emendet ; but by the 
ſame law, if one, who was ſtanding on a 
tree, or any other place, where he was 
at work, ſhould chance to fall on an- 
other paſſing by, he was not to pay any 


thing, but was deemd intirely innocent. 


See Wilk. Leg. Anglo: Sax. p. 27), 279. 
(c) B. Corone 148. Treſpaſs 310. F. 
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Now, what ſhall be ſaid thus ſimply caſual, and what the 


"= * 
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puniſhment, will be at large conſiderd, when we come to 
homicide per infortunium; only ſomething will be neceſſary to 


be ſaid thereof here. 


* 


If a man do ex intentione and voluntarily an unlawful act 


tending to bodily hurt of any perſon, as by ſtriking or beats. 
ing him, tho he did not intend to kill him, but the death of 


the party ſtruck doth follow thereby within the year and 
day (d); or if he ſtrike at one, and miſting him kills another, 


Whom he did not intend, this is felony (e) and homicide, and 
not caſualty or per informiu n. 
80 it is if he be doing an unlawful.a&, tho not intending 


bodily harm of any perſon, as throwing a ſtone at another's 
horſe, if it hit a perſon and kill him; this is felony and ho- 
micide, and not per inforunium (F); for the act was voluns 


quence, that 


Ollows: 


But if a man be doing a 


tary, tho the event not intended; and therefore the act it 


{elf being unlawful, he 1s criminally guilty of the conſe 


awful act without intention of 


any bodily harm to any perſon, and the death of any perſon 
thereby enſues, as if he be cleaving wood, and the ax flies 
from the helve, and kills another, this indeed is manſlaughter, 


but per infortunium; and the party is not to ſuffer death, but 


is to be pardoned of courſe ; for it appears by the ſtatute of 


| (4) The reaſon of this is, becauſe 
the law doth preſume, that after the 
year and day it cannot then be diſcerned, 
whether he died of the ſtroke, or a 


natural death, 3 Co. Iuſtit. 5 3. 5 
(e) The like in the caſe of maihem, 
if a man ſtrike at one, and miſſing him 


maihem another. 13 H. J. 14. 4. 


Juſt. . Corone 229. Proclamation 13. 
2 . pl. 111 5 
(2) Here our author rightly ſays, 77 
appears by the ſtarure of Maribridge, 
that it was not felony, for that ſtature 


only ſuppoſes it not to be felony, but 


does not make that not to be felony, 
which was ſo before, as ſome have ima- 
gined. 2 Co. Inſtit. 148, 315. for it ap- 
pears by agua Charta, cap. 26. which 


Marlbridge, cap. 26. that it was not done per feloniam (g): 


was before the ſtätute of Mar!briage, | 


that he who kild another per inſortu - 
nium, was in no danger of death. Kei. 
123. nor indeed could it be felony, it 
not being done ſelleo animo. 4 Co. 124. B. 
The deſign of that ſtatute was quite of 
another nature, viz. that the countty 


ſhould not be amerced where a man was 
„GJ 11H. J. 23. a. per Fineux Ch. 


kild yer infortuni um, for at that time mur- 
drum peculiarly ſignified the ſecret pri- 


vate killing of a man; as, if he was 


found kild, but it was not known by 
whom; and thus it is defined by Brafor, 
Lib. III. de corona, cap. 1. to be occulta 


 oc6iſro; and in the laws of Henry I. l. gz. 


murdritms homo dicebatur, cnujus inter- 
fector neſeiebatur ; and in Dialego ae 
Scaccario, Tib.l. cap. ro. mirtrum 2. 
deim eft, quod abſconaitum, | 


* 
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yet the laws of England are ſo tender of the life of man, 
and to make men very cautions in all their actions, that the 
party, tho his life be ſpared, yet forfeits his goods, and muſt 
expect the king's grace to reſtore them. 1 | 
There happend this caſe at Peterborough Deer broke into 
the corn of A. and ſpoiled it in the night-time ; A. ſets his 
| ſervant to watch in the night with a charged gun at the cor- 
ner of the field, commanding him, that, when he heard any 
thing ruſh into the ſtanding corn, he ſhould ſhoot at that 
place, for it was the deer: the maſter, who was in another 
corner of the field, ruſhed into the ſtanding corn; the ſer- 
vant according to his maſter's direction ſhot, and kild his ma- 
ſter; it was agreed on all hands, this was neither petit trea- 
ſon, nor murder, but whether it were ſimple homicide, or per 
infortunium, was a great difficulty : Firſt, the ſhooting was 
lawful, when the deer came into the corn, it being no purlieu, 
nor proclaimed, or chaced deer; again, the error of the ſer- 
vant was cauſed by the maſter's direction, and his own act; 
but if it had been a ſtranger, that had been kild, it had been 
homicide, and not miſadventure: on the other ſide, the ſer- 
vant was to have taken more care, and not to have ſhot up- 
on ſuch a token, as might have befallen a man, as well as a 
deer; and therefore for the omiſſion of due diligence, and 
better inſpection, before he adventured to ſhoot, it might a- 
mount to manſlaughter, and ſo be capital; and this ſeems to 
be the truer opinion. 55 „ 5 
But in the caſe of Sir William Hawkſworth, related by Ba- 
ker in his chronicle of the time of Edward IV. p. 223. (0, 
he being weary of his life, and willing to be rid of it by another's | 
hand, blamed his parker for ſuffering his deer to be deſtroyed, 
and commanded him, that he ſhould thoot the next man, that he 
met in his park, that would not ſtand or ſpeak; the knight him 
ſelf came in the night into the park, and being met by the keep- 
er refuſed to ſtand or ſpeak; the keeper ſhot, and kild him, 
not knowing him to be his maſter: this ſeems to be no fe- 
lony, but excuſable by the ſtatute of Malefactores in parcis (i); 
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for the keeper Was In no Fall, bat his quaſter; but, had he 


known him, it had been murder. 
As to matter of high treaſon, where the life of the king 


is concernd, it is not ſafe too aſl to admit an excuſe by 


chance or misfortune ; tho ſuch fact cannot be treaſon, that 
was purely caſual and involuntary, for there muſt be a com 
paſſing, or imagining to make treaſon; yet a treaſonable in- 
tention may be diſguisd under the colour of chance, and the 
lafety of the king's life is of higheſt concernment. 


And therefore when Malter Tyrrel, with a glance of an ar- 


ro from a tree involuntarily, as Matthew Paris (Y tells us, 
kild William Rufus, it could not be treaton (, becauſe there 


was no purpoſe of any miſchief, and he ſhot at the deer by 
the king's command ; yet the 6A wa & ſuch a conſequence, 
that he fled for it, which was a circumſtance, that might pro- 


| bably infer, that there was ſome ill intention, which might : 
make him guilty of treaſon, and not wy accident, Co. P. 2 


5. 6. 
Hiſtory tells us, that upon 2 ſolemn juſt, or turnament t ap- 


pointed by Henry II. king of France, upon the marriage of 
bis daughter, the king himlelf would needs run, and com- 


manded the carl of Montgomery to run againſt him; the carl's 
lance breaking upon the king's cuiraſſe, a ſplinter flew into the 


king's eye, and hit it, whereof he died: this was not trea- 


ſon; becauſs purely accidental. 


M nk, 
„within his liberty, intending to do da- © ee to take him, he ſhall not 
mage therein, and upon cry made to “ be arraigned for the ſame, nor ſuffer 
* him to ſtand, be will not yield, but fle- © any puniſhment.” S. P. C. 13. J. 
* eth or defendeth himſelf with force, if 


(k) p. 54 5 
* ſuch parker kill ſuch offender in en- () Cuſtumier de Normand. cap. 14. 
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CHAP. VI. 


Concerning ignorance, and how far it pre- 
 vails, to excuſe in capital crimes. 


ICs of the municipal law of the kingdom, or of the 
penalty thereby inflicted upon offenders, doth not excuſe 
any, that is of the age of diſcretion and compos mentis from 
the penalty of the breach of it; becaule every perſon of the 
age of diſcretion and compos mentis is bound to know the 
law, and preſumed ſo to do: Ignorantia rum, quis _u ſes 


tenetur, non excuſat. (a) 


But in ſome caſes ignorantia facti doth excuſe, for ſuch an 
ignorance many times makes the act itſelf morally involun- 
tary; and indeed many of the caſes of misfortune and caſu- 
alty mentiond in the former chapter are inſtances, that fall 
in with this of ignorance: I ſhall add but one or two more. 

It is known in war, that it is the greateſt offenſe for a ſol- 
dier to kill, or ſo much as to aſſault his general: ſuppoſe 
then the * officer ſets his watch, or ſentinels, and the 
general to try the vigilance or courage of his ſentinels comes 
upon them in the night in the poſture of an enemy, (as ſome , 
commanders have too rathly done) the ſentinel ſtrikes, or ſhoots 
him, taking him to be an enemy 3 his ignorance of the per- 
{on excuſeth his offenſe. 

In the caſe of Lever indicted for the death of Frances Free- 
man, the caſe was, that William Levet being in bed and aſleep 
in the night his ſervant hired Frances Freeman to help her to 
do her wasrk, and about twelve of the clock in the night 
the ſervant going to let out Frances thought ſhe heard thieves | 
breaking open the door; ſhe therefore ran up ſpeedily to her 
maſter, and informed him, that the thought thieves were 
breaking open the door; the maſter riſing tuddenly, and ta- 

I king 


(a) Plowd. 343. 4: 


—— 
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king A rapier ran down ſuddenly; Frances hid herſelf in the 
buttery, leſt ſhe ſhould be diſcoverd; Levet's wife ſpying 


Frances in the buttery, cried out to her huſband, © Here they 


« be, that would undo us Levet runs into the buttery in 
the dark, not knowing Frances, but thinking her to be a 
thief, and thruſting with his rapier before him hit Frances in 


the brealk mortally, whereof the inſtantly died. This was 


reſolved to be neither murder, nor manſlaughter, nor felony. 
Vide this cafe cited by juſtice: Fane, P. 15 Car. 1. B. R. Cro. 


Car. 538. Coolt's caſe. 


CHAP. VIL 


7 ouching incapacities, or excuſes by reaſon 


of civil ſubjection. 


J © Come now to thoſe ! incapacities, which I have fiyled civil; 


and to conſider, how far they indemnify and excuſe in 


criminals, and criminal puniſhments. 


And firſt concerning that, which ariſeth by naſa of civil. 


= ſubjection. 5 


And this civil ſubjection is principally of the ſubjedt to his 


prince, the ſervant to his maſter, the child to his parent, 


and the wife to her huſband. Somewhat I ſhall ſay of each 
of theſe: 


I. As to the firſt of theſe ſubjeAtions, the ſubject to his prince; 


it is regularly true, that the law preſumes, the king will do no 


wrong, neither indeed can do any wrong (a); and therefore, 
if the king command an unlawful act to be done, the of- 


fenſe 
(a) Co. Lit. 19. B. 


* 


44 
fenſe of the inſtrument is not thereby indemnifiedq b); ; 
tho the king is not under the coercive power of the law, yet 
in many caſes his commands are under the directive pow er of 
the law, which conſequently makes the act itſelf invalid, if 
A and ſo renders the inſtrument of the execution 
thereof obnoxious to the puniſhment of the law. Vide Stamf. 
P. C. 102. b. (c); yet in the time of peace, if two men com- 
bat together at barriers, or for trial of ſkill, if one kill the 
_ other, "it is homicide ; but if it be by the command of the 
king, it is {aid (4), it is no felony. 119 13-4. - 
II. As touching the civil ſubjection of the child, or fer- 
vant ; if either of them commit an act, which in itſelf is 
treaſon, or telony, it is neither etcuſed nor extenuated as 
to the point of puniſhment by the command of his maſter, 
or parent; for the command is void and againſt law, and 
doth not Protect either the 8 or the inftrument, that 
executes it by ſuch command. = 
III. As to the civil ſubſectior of the wife to the N 
tho in many caſes the command, or authority of the huſ- 
band, either expreſs or implied, doth not privilege the wife 
from capital puniſhment for capital offenſes; yer in ſome caſes 
the indulgence of the law doth privilege her from capital puniſh- 
ment for ſuch offenſes, as are in themſelves of a capital na- 
ture; wherein theſe enſuing differences are obſervable. 
WE feme covert alone without her huſband, and with- 
out the coercion of her huſband, commit reals” or felony, - 
tho it be but larciny, ſhe ſhall R the like judgment and 
execution, as if ſhe were ſole; this is agreed on all hands. 
Stam. P. C. Lib. I. cap. 19. 15 E. 2. Corone 383. 
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(b) As if one man arreſt another mere- 


ly by the king's commandment, that 


ſhall be no excuſe to him, but he is ne- 
vertheleſs liable to an action of falſe im- 

riſonment. 16 H. 6. F. Monſtrauns de 
Jaits 182. 1 H. 7.4. b. B. Preregative 


139. | | 

(c) Vide Brafton, Lib. III. De actio- 
nibus, cap. 9g. 

(4) Per Fineux Ch. Juſt. but Broke 


2. But 


in his helm of this ak e 


229. ſays, that other juſtices in the time 


of Henry VIII. denied this opinion of 


Fineux, and held, that it was felony to 
kill a man in juſting and the like, not- 
withſtanding the commandment of the 


king; for that the commandment is a- 


gainſt law, 3 Co. Inſt. 56, 160. 
(e) Dalt, Fiſt. cap. 157. N. Edit. 
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2. But if ſhe commit larciny by the coercion of the huſ- 
band, ſhe is not guilty. 27 Af. 40. (F); and according to 
ſome, if it be by the command of her huſband. Ibid. (g) 
which ſeems to be law, if her huſband be preſent (hb); but 
not if her huſband be abſent at the time and place of the 


ſelony committed. 


z. But this command or coercion of the huſband doth 


not excuſe in caſe of treaſon, nor of murder, in regard of 


the heinouſneſs of thoſe crimes. Mr. Dalton's Juſt. Ca. 104. (i, ). 
And hence it was, that in the caſes of the treaſons commit- 


ted by Arden and Somerville (k) againſt queen Elizabeth both their 
wives were attaint of high treaſon, tho their execution was 
ſpared; and yet they were only aſſenters to their huſbands 


treaſons, and not immediately actors in it, and fo were prin- 
cipals in the ſecond degree; and upon this {ame account the 
earl of Somer ſet : and his wife were both attaint, as acceſſaries be- 


fore, in the murder and poiſoning of Sir Thomas Overbuy. (1) 


4. If the huſband and wife together commit tarciny or 


burglary, by the opinion of Bracton, Lib III. cap. 3 2. $. 10. (n) 
both are guilty; and ſo it hath been practiſed by ſome jud- 
ges. vide Dalt. ubi ſupra, cap. 104. and poſſibly in ſtrictneſs 

= of law, unleſs the actual coercion of the huſhand appear, ſhe 


may be guilty in ſuch a caſe; for it may many times fall out, 


that the huſband doth commit laremy by the inſtigation, cho 
he cannot in law do it by the coercion of his wife; but the 


later practice hath obtaind, that if the huſband and wife 
commit burglary and larciny together, the wife ſhall be a- 
quitted, and the huſband only convicted; and with this a- 


grees the old book, 2 E. 3. Corone 160. and this being the 
modern praCtice und in favorem vita is fitteſt to be followed 


and the rather, becaule otherwiſe for the ſame felony the 
huſband may be ſaved by the benefit of his clergy and the 


N One wife 
() F. corone 19 9. Bratton de corona, (k) 1 FLY 104. 


cap. 32. C. 9. (1) Stat. Trials, Vol. I. Tr. 28 Es 19. 


(g) Qucniam ifſa ſuperiori ſuo obedire (m) And Sell 9. and Fleta, Lib. I. 


debet. Leg. Tae, l. 57. B. Corone 108, cap. 38. 6. 12, 13, 14. eſpecially, Si ur- 


(Þ) Becauſe the law ſuppoſes her to kum inveniatur ſub Clavibus Uxoris. Vide 


be then under the coercion of her huſ- Bratton & Fleta, bid. and LI. nk. 


band. Kel. 31. 
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wife hanged, where the caſe is within clergy (u); tho I cons 


fels this reaſon is but of {mall value, for in manſlaughter com- 
mitted jointly by huſband and wife the huſband may have 


his clergy, and yet the wife is not on that account to be pri- 


vileged by her coverture. 


And accordingly in the mo 


dern practice, where the huſ⸗ 
band and wife, by the name of his wife, have been indicted 
for a larciny, or burglary jointly, and have pleaded to the 


indictment, and the wife convicted, and the huſband acquits 
ted; merciful judges have uſed to reprieve the wile before 
judgment, becauſe they have thought, or at leaſt doubred, 
that the indictment was void againſt the wife, the appearing 
by the indictment to be a wife, and yet charged with felony 


jointly with her huſband. 


But this is not agreeable to law, for the indictment ſtands 


well ſeveral, as joint; and as 
wife may be acquitted, and the huſband found gwlty, ſo e 
converſo the wife may be convicted, and the huſband acquit- 
ted; for the indictment is in law joint, or ſeveral, as the fact 


good againſt the wife in as much as every indictment is as 


upon ſuch an indictment the 


5 happens; and ſo is the book of 15 E. 2. Corone 383. and ac- 
cordingly has been the ſrequent practice. vide Dalt. ubi ſup. 
cap. 104. Where there are ſeveral inſtances of the arraigning 


of huſband and wife upon a joint indictment of felony; 


which, if by law ſhe could not be any way guilty, had been 


erroneous, for the indictment itſelf had been inſufficient: 
therefore, tho the former practice be merciful, and cautious, 
it 18 not agreeable to law ; for, tho ordinarily according to the 


modern practice the wife cannot be guilty, if the huſband be 
guilty of the ſame larciny or burglary ; yet, if the huſband 
upon ſuch an indictment be acquitted, and the wife convict, 
judgment ought to be given againſt her upon that indict- 
ment; for every indictment of that nature is joint or ſeveral 


5 


(u) The reaſon of this is, becauſe a 
woman cannot by law have the benefit 
of the clergy. 11 Co. 29. b. yet in Fitz. 
Corone 461. it was admitted, that a woman 


might claim clergy ; however, as the law 


as the matter falls out upon the evidence. Vide 2 2 E. 4.7. (o) 


5. But 


now ſtands, ſhe may in all caſes have the 
ſame benefit by the ſtatute of 3 & 4 N. 
S M. cap. 9. 9. J. as a man may by his 
clergy. | 


87 
(o) B. Chartre de pardon 51. 
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But if the huſband and wife together commit a trea- 


ſon, murder, or homicide, tho ſhe only aſſented to the trea- 


ſon, they ſhall be both found guilty, and the wife ſhall not 
be acquitted upon the preſumption, that it was by the coer- 


_ cion of the huſband, for the odiouſneſs, and dangerous con- 


ſequence of the crime; ; the ſame law 1 It is, if the be acceſs 


y to murder before the fact. 


If the huſband commit a felony or treaſon, and the 
wik knowingly receive him, The ſhall neither be acceſſary afs 


ter as to the felony, nor principal as to the treaſon, for ſuch 
bare reception of her huſband ; for the is ſub poteſtate ut, 


and ſhe is bound to receive her bulband; but otherwiſe it is, 


of the huſband's receiving the wife knowingly after an offenſe 
of this nature committed by her. (5) 


e M. 37 E. 3. Rot. 34. Linc. coram Rege. "FATS? A Dey & 
* Margeria Uxor ejus indictati pro recepramento felonum; Margeria 


2M dicit, quod indiflamentum predi# ſuper predittam Margeriam 


8 „ Falun minus ſufficiens eſt, eo quod pred' Margeria temport 
quo ipſa diftos felones receptaſſe, ſeu ei- conſentire debuiſſer, 
* fuit cooperta pred. Ricardo viro ſuo, & adhuc eſt, & ons 
* nino ſub poteſtate ſua, cui ipſa in nullo contradicere potuit 5. 
ex quo non inſeritur in indictamento prædicto, quod ipſa 4 
liguod malum fecit, nec eis conſentivit, ſeu ipſos 4 recep- 
' tavit, ignorante viro ſuo, petit julicium, fi ipſa, vivente viro 
ſuo, de aliquo receptamento in preſentia viri ſui occaſionari 
poſſit.===--Poſtea viſo C diligenter examinato indictamento præ- 


_ © ditto ſuper prefatam Margeriam facto, videtur curie, quod 


** indiftamentum illnd minus ſafficicus eſt ad ipſam inde ponere 


reſponſuram: Ideo ceſſet proceſſus verſus eam owning, Te.” 
Upon which record thete things are obſervable: 


1. That the wife, if alone and without her huſband, may 


be acceſſury to a felony poſt factum. 2. But the cannot toges 


ther with her huſband be acceſſary to a felony poſt ſt {aftum ; . 
for it ſhall be intirely adjudged the act of the huſband ; and 


this is partly the reaton, why the cannot be acceſſary i in receipt 
of her huſband being a felon, becaule the is ſub poreſtate viri. 


3, That 
(P) Co. 4 P. C. rob. | 
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3. That in this caſe ſhe was not put to plead to the indict- 
ment not guilty, but took her exception upon the indictment 
itſelf ; and fo note the diveftity between an indictment of fe- 
lony, as principal, and the indictment of her, as acceſſary af- 
ter; for in the former caſe the ſhall be put to plead not guilty 
to the indictment, tho it appear in the body thereof, that 
ſhe is covert. 4. That yet the indictment ſtood good, as to 
the huſband ; and upon this conſideration, tho it is true the 
huſband and wife may be guilty of a treaſon, as is before 
ſhewn, yet it ſeems, ſhe {hall never be adjudged a traitor 
barely for receiving her huſband, that is a traitor, or for re- 
ceiving jointly with her huſband any other perſon, that is a 
traitor, unleſs ſhe were alſo conſenting to the treaſon, for it 
ſhall be intirely adjudged the act of her huſbanc. 
It is certain, a feme covert may be guilty of miſpriſion of 
treaſon committed by another man than her huſband ; but 
whether ſhe can be guilty of miſpriſion of treaſon, if ſhe 
| knows her huſband's treaſon, and reveal it not, is a caſe of 
ſome difficulty: on the one ſide the great obligation of duty 
| the owes to the ſafety of the king and kingdom, the horrid- 
| nels of the offenſe of treaſon, and the great danger, that 
may enſue by concealing it, ſeems to render her guilty of miſ- 
priſion of treaſon, if ſhe ſhould not detect it; on the other 
ide, it may be ſaid, the is ſub poteſtate viri, ſhe cannot by 
law be a witneſs againſt her huſband, and therefore cannot 
accuſe him. Ideo quere. But certainly, if the conſented to the 
treaſon of her huſband, tho he were the only actor in it, 
the is guilty as a principal, and hath no privilege herein by 


her coverture, as is before ſhewn. 
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CHAP. VIII 


Concerning the civil incapacities by compul- 
ſion aud fear. 


15 join theſe two incapacities together, becauſe they are much 


of the ſame nature, as to many purpoſes ; and how far 
thele give a privilege, exemption, or mitigation in capital pu- 


niſhments, is now to be conſidered. 


Firſt, There is to be oblervd a difference between the 


times of war, or public inſurrection, or rebellion, and the 


times of peace; for in the times 9. war, and public rebel- 
lion, when a perlon is under ſo great a power, that he cans. 
not reſiſt or avoid, the law in ſome cafes allows an impu- 
nity for parties com peld, or drawn by fear of death, to do 
ſome acts in themſelves capital, which admit no excule | in the 
time of pace, 4 


NM. 21 E. 3. torem Rege. Rot. 101. Line. © Walter de A- 


« ' Hugion, and divers of his confederates at It. Botolph' s Re- 


* giam poteſtatem aſſumentes, & ut de Guerra inſurgentes, 
© quendam Thomam de Ofebam ſutorems in capitaneum, & majo- 
rem ſuum éligerunt, ſeized on two ſhips, and took away 
4 corn (a); appointed a bell to be rung (); and command- 
ed, that at the ringing thereof ipf & eorum quilibet eſſent pa- 
rath, Oc. Et plures homines ville predifte, qui ad maleficia 

* ſua conſentire noluerunt, ceperunt, & eos fibi jurare fecerunt 

* ad impriſas ſuas manutenendas.” They were arraigned up- 
on the indictment, and committed : © Illi, qui coacti fuerunt 

* jurare, dimittuntur per manucaptionem; & illi, qui receperunt 
* denarios, petunt quod, ex quo patet per indictamentum præ- 


cc 


E diftum, quod ipſi coacti fuerunt recipere denarios contra volun- 
cc 


tatem ſuam, petunt, quod poſſint quieti recedere ; : 07 confide- 
„ ratum 


(a One un dend and twenty den ( Quandam communem campanam 
of corn, value 36 /. or dinguerun pitlſari. 
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& ratum eſt per curiam, quod nihil mali in his reperitur-; 5 ſed 
c quia curia nondum adviſatur, dies datus eſt per manucaptionem ; 
4 ideo venit jurata- I find no further proceeding againſt 
them. „„ ion LOS . 

M. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P. C. p. 10. 
Thoſe, that ſupplied with victuals Sir ohn Oldeaſtle, and his 
accomplices then in rebellion, as is ſaid, were acquitted by 
judgment of the court; becauſe it was found to be done pro 
timore mortis, & quod receſſerunt, quam cito potuerunt note, 
it was only furniſhing of victuals, and pro timore mortis, 
which excuſed them: for after the battle of Eveſham in 49 
H. z. when that prudent act was made for the ſettling of the 
kingdom, called Difum de Kenilworth, thoſe, that were drawn 
to aſſiſt the barons againſt the king, tho they were not put 
into the rank of thoſe, that paid five years value, of their 
lands for their aſſiſtance, wiz, thoſe, that gratis, & volunta- 
rie, & non coacti miſerunt ſervitia ſua contra regem, & ejus fi- 
lium (c); yet, it ſeems, they were put to a ſmaller mulct; for 
by the 12th, 13th, 14th, and 15th articles: “ Coacti, vel me- 
tu ducti, qui venerunt ad bella, nec pugnaverunt, nec male 
& fecerunt ; impotentes, qui vi vel metu coacti miſerunt ſervi- 
tia ſua contra regem, vel ejus filium ; coacti, vel metu ducti, 
* qui fuerunt deprædatores, & cum principalibus predonibus præ- 
Aationes fecerunt, & quando commode potuerunt, receſſerunt, 
„add domos redierunt ; | emptores ſcienter rerum alienarum 
valorem bonorum, que emerunt, reſtituant, & in miſericor- 

dia domini regis fint, quia contra juſtitiam fecerunt, quia rex 
 &  inhibuit, jam dimidio anno elapſo ; Til qui ad mandatum comi- 
tis Leyceſtriæ ingreſſi ſunt Northampton, nec pugnaverunt, nec 
malum fecerunt, ſed ad Ecclefiam fugerunt, quando regem veni- 
entem viderunt, & hoc fit attintium per bonos, ſolvant, 
quantum valet terra eorum per dimidium annum; illi, qui ex 
| © feodo comitis tencbant, fint ſolum in miſericordia domini regis : 
5 3 | impotentes, 


(c) Nor into the rank of thoſe, who *©* & complicium ſuorum, attrahendo ho- 
. , FS . . - . 
by lies and falſhood had drawn off others © mines per mendacia & falfitates, inſti- 
to the carl of Leiceſter's party, and were ** gando parti comitis & ſuorum, detra- 
uuniſhed with a mul& of two years va- © hendo parti regis & filii ſui, puniantur 
| 40 127 5 ; cc F 

luc, as by Artic. 11. Laici manifeſte © per quantum valet terra eorum per 
* procurantcs negotia comitis Leyceſtriæ “ duos annos.” 


- K — — . 4. ” * 
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impotentes, & ali Jenkins, qui nibil mali freeman fatin 
* rehabeant terras ſuas, & damna recuperent in curia domini 
regis.” 

But even in ſuch calls. if the whole circuinſtances of the 


vc 


caſe be ſuch, that he can ſuſficiently reſiſt, or avoid the power 


of ſuch rebels, he is inexcuſable, if upon a pretence of fear, 
or doubt of compulſion, he aſſiſt them. 

Now as to times and places of peace. 

If a man be wenn with death, unleſs he will commit 


an act of treaſon, murder, or robbery, the fear of death doth 
not excuſe him, if he commit the fact; for the law hath pro- 


vided a ſufficient remedy againſt ſuch Gam by applying him 
ſelf to the courts and ollicers of juſtice for a writ or pre- 


* de ſecuritate pacis. (d) 


Again, if a man be deſperately aſſaulted, and in peril of 


teath, and cannot otherwile eſcape, unleſs. to ſatisfy his aſ- 
-- failant's fury he will kill an innocent perſon then preſent, the 


fear and actual force will not acquit him of the crime and 


| puniſhment of murder, if he commit the fact; for he ought | 
rather to die himſelf, than kill an innocent: but if he cannot 
otherwiſe ſave his own life, the law permits him in his own 


defenſe to kill the aſſailant ; for by the violence of the aſ- 


ſault, and the offenſe committed upon him by the aſſailant 
himſelf the law of nature, and neceſſity hath made him his 
own protector cum debito moderamine inculpate tutele, as ſhall 


be farther ſhewed, when we come to the chapter of homicide 


ſe defendendo. () 


But yet farther, it is true in caſes of war between ſove- 
reign princes the law of nations allows a prince to begin ho- 
ſtility with ſuch a prince, that deſigns a war againſt him; 
and if the fear be real, and upon juſt ground, non tantum 45 
 potentid ſed & de Animo. Grot. de jure belli & Pacis, Lib. II. 


cab. 22. F. 5. he may prevent the other's actual aggreſſion, 


and need not expect, till the other actually invade ham, when 
poſſibly it may be too late to make a fate defenſe; and the 
reaſon is, becauſe they are not under any ſuperior, that may 


by 


We See this writ in the Regiſter, fol. 88. b. E NB. Vet. Edit. 19. N Edit, 177. 
(*) Paſtea cap. 33. 
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ratum eft per curiam, quod nihil mali in his reperitur; ſed 
ce quia curia nondum adviſatur, dies datus eſt per manucaptionem; 
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* ideo venit jurata.” I find no further proceeding againſt 


. them, . | 
NM. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P. C. p. 10. 


Thoſe, that ſupplied with victuals Sir John Oldcaſtle, and his 


accomplices then in rebellion, as is ſaid, were acquitted by 


judgment of the court; becauſe it was found to be done pro 
timore, mortis, & quod receſſerunt, quam cito potuerunt : note, 


it was only furniſhing of victuals, and pro timore mortis, 


which excuſed them: for after the battle of Eveſham in 49 


H. z. when that prudent act was made for the ſettling of the 
kingdom, called Dictum de Kenilworth, thoſe, that were drawn 
to aſſiſt the barons againſt the king, tho they were not put 


into the rank of thoſe, that paid five years value, of their 


lands for their aſſiſtance, viz, thoſe, that gratis, & volunta- 


rie, & non coafti miſerunt ſervitia ſua contra regem, & ejus fi- 


lum (c); yet, it ſeems, they were put to a {maller mulct; for 
by the 1 2th, 13th, 14th, and 15th articles: Coatti, vel me- 
ce 
fecerunt; impotentes, qui vi vel metu coacti miſerunt ſervi- 
|< tia ſua contra regem, vel ejus filium; coacti, vel metu ducti, 


&« qui fuerunt depredatores, & cum principalibus predonibus pre- 


 & dationes fecerunt, & quando commode potuerunt, receſſerunt, 


* ad domos redierunt ; | emptores ſcienter rerum alienarum 
c | 


inhibuit, jam dimidio anno elapſo ; 


entem viderunt, & hoc fit attintium per bonos, ſolvant, 
quantum valet terra eorum per dimidium annum; illi, qui ex 
feodo comitis tenebant, fint ſolum in miſericordia domini regis : 

: | — ..-_  tmpotentes, 


(c) Nor into the rank of thoſe, who © & complicium ſuorum, attrahendo ho- 


tu ducti, qui venerunt ad bella, nec pugnaverunt, nec male 


valorem bonorum, que emerunt, reſtituant, & in miſericor- 
dia domini regis fint, quia contra juſtitiam fecerunt, quia rex 
T ith qui ad mandatum comi- 
tis Leyceſtrie ingreſſi ſunt Northampton, nec pugnaverunt, nec 
malum fecerunt, ſed ad Ecclefiam fugerunt, quando regem veni- 


by lies and falſhood had drawn off others © mines per mendacia & falfitates, inſti- 


to the carl of Leicaſter's party, and were 
puniſhed with a mul@ of two years va- 
luc, as by Artic. 11. © Laici manifeſte 
procurantes negotia comitis Leyceſtriæ 


« h 


** gando parti comitis & ſuorum, detra- 
endo parti regis & filii ſui, puniantur 
per quantum valet terra corum per 
* duos annos,” 
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x impotentes, & alii honints, qui nihil wal fecerunt, ſatin 


&« rehabeant terras ſuas, & damna recuperent in curia domini 
regis.” 
But even in ſuch caſes, if the whole crete 4 the 
caſe be ſuch, that he can ſuſficiently reſiſt, or avoid the power 
of ſuch rebels, he is inexcuſable, if upon a pretence of fear, 
or doubt of compulſion, he aſſiſt them. 
No as to times and places of peace. 

If a man be ee with death, unleſs he will commit 
an act of treaſon, murder, or robbery, the fear of death doth 


not excuſe him, if he commit the fact; for the law hath pro- 


vided 3 ſufficient remedy againſt ſuch fears by applying him- 
{:If to the courts and officers of juſtice for a writ or Pre 
cept de ſecuritate pacis. (d) 

Again, if a man be deſperately aſſaulted, and in ad of 


death, and cannot otherwile eſcape, unleſs to ſatisfy his aſ- 
Hailant's fury he will kill an innocent perſon then preſent, the 


fear and actual force will not acquit him of the crime and 
puniſhment of murder, if he commit the fact; for he ought 
rather to die himſelf, chan kill an innocent: but if he cannot 
otherwiſe ſave his own life, the law permits him in his own 
defenſe to kill the aſſailant ; for by the violence of the aſ- 
ſault, and the offenſe committed upon him by the aſſailant 

himſelf, the law of nature, and neceſſity hath made him his 
own protector cum debito moderamine inculpate tutele, as ſhall 


be farther ſhewed, when? we come to the —_—_ of homicide 
ſe defendendo.“) 0 


But yet farther, it is true in 1 of war Len PILL 


reign princes the law of nations allows a prince to begin ho- 
ſtility with ſuch a prince, that deſigns a war againſt him; 
and if the fear be real, and upon juſt: ground, non tantum 4 


potentid ſed & de Animo. Grot. de jure belli & Pacis, Lib. II. 


cap. 22. F. 5. he may prevent 5 other's actual aggreſſion, 


and need not expect, till the other actually invade him, when 


poſſibly it may be too late to make a fate defenſe; and the 
reaſon 18, becauſe they are not under any ſuperior, that may 


by 


(4 See this writ i in Jay Regler, fol. 88. b. F. ** Vet. Edit. 79. N. Edit, 177. 
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by his proceſs or interpoſition ſecure the prince againſt ſuch 
a juſt fear; and therefore in ſuch cafe the law of nations al- 
lows a prince to provide for his own ſafety. 1 
But it is otherwiſe between ſubjects of the ſame prince: 
If A. fears upon juſt grounds, that B. intends to kill him, and 
is aſſured, that he provides weapons, and lies in wait ſo to do; 
yet without an 50 aſſault by B. upon 4. or upon his 
houſe, to commit that fact, 4. may not kill B. by way of 
prevention; but he muſt avoid the danger by flight, or other 
means; for a bare fear, tho upon a juſt caule, and tho it be 
upon a fear of life, gives not a man power to take away the 
life of another, but it muſt be an actual and inevitable dan- 
ger of his own life; for the law hath provided a ſecurity for 
him by flight, and recourſe to the civil magiſtrate for pro- 
tection by a writ or precept de ſecuritate pacis : and thus far 
touching the privilege by reaſon of compulſion or fear. 


CHAP. IK. - 


Concerning the privilege by reaſon of ne- 


A Ltho all compulſion carry with it ſomewhat of neceſſity, 
and abates ſomewhat of the voluntarineſs of the act 

that is done, yet there are ſome kinds of neceſſities, that are 
not by any external compulſion or force. Pl 
Io0ouching the neceſſity of ſelf-preſervation againſt an inju- 
rious aſſault ſomewhat hath been ſaid in the laſt chapter, 
and more will be ſaid hereafter in its due place: I ſhall pro- 

ceed therefore to other inſtances. pe 
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The neceſſity of the preſervation of the peace of the king- 
dom by the apprehending notorious malefactors excuſeth 
ſome acts from being felony, which in the matter of them 
without ſuch neceſſity were felony. 


If a thief reſiſt, and will not Giffer himſelf. to be taken 


upon hue and cry or purſuit, juſticiari ſe nolit permittere, if 


he be kild by the purſuants, it 35 no felony (a); ; de quo vide 
latius infra. 


By the ſtatutes of z G 4 E. 6. cap. * and 1 Mar. cap. 12; 


If there be a riotous aſſembly to the number of twelve aſſem- 
| bled to commit the diſorders mentioned in thoſe acts, the 


juſtices of peace, the ſheriff, mayor, or other officer of any 
corporation, Wc. may, mile a power to ſuppreſs and appre- 
hend them and, if they diſperſe not upon proclamation, if 


any of the rioters be kild, or maimed, or hurt by the juſtices, 


Wc. or thoſe aſſembled by them to ſuppreks the riot, it 15 by 


this act diſpuniſhable. 


It is true, this act (þ) ae only during queen Eliza. 
beth's life, and is now expired (c); but altho, perchance, as 
to the killing of ſuch perſons, as do not preſently return upon 
proclamation to their homes, it needs the aid of an act of 


parliament to indemnify them; : yet if they attempt any rio- 


tous act, and cannot be otherwiſe ſuppreſt, the ſheriff, or 
juſtice of peace may make uſe of ſuch a force upon them for 


preſervation of the peace, as well by the Common law, as 
by the ſtatute ; quod vide in Anderſon's Rep. part 2. n. 49. P. ö 7: 


Burton's cale in fine; and the ſtatute of 13 H. 4. cap. 7. in 
principio, and 2 H. 5. cap. g. whereby all men are bound u 
on warning to be aſſiſtant to the ſheriff and juſtice for 2 i 


ſuppreſſing of riots even by force, if it cannot be otherwiſe 


effected; ſo that the clauſes touching this matter in the tem- 


porary ſtatutes of 3&4 E.6. and 1 Mar. are but purſuant to 


the law and former ſtatutes for neceſſity of preſerving the peace. 


Some 


(a) See Lee. ine, 1 35. 5 1 during the life of queen Mary; 
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6. Cap. 5. was repeald by 1 Mar. cap. 12. 
(c) It was at firſt made to continue on- 
ly till the end of the next ſeſſion, but 


was afterwards by ſeveral new acts conti- 


(b) vis. x Mar. cap. 12. for 3 & 4 E4. and by 1 Flis. cap. 16. was continued 


during her life alſo, and has never ſince 
been revived; but in 1 Geo. f. cap. 5. 
a new act was made to much the ſame 


pare; which is perpetual. 


4 * 
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Some of the caſuiſts, and particularly Covarruvias, Tom. I. 
De furti CT Rapind reſtitution, . 3, 4. P. 473. and Grotius de 
jure belli ac pacis, Lib. II. cap. 2. §. 6. (4), tell us, that in 


caſe of extreme neceſſity, either of hunger or clothing, the 


Civil diſtributions of property ceaſe, and by a kind of tacit 
condition the firſt community doth return, and upon this 
thoſe common aſſertions are grounded ; * @wicquid neceſſitas 
& copit, defendit.” © Neceſſitas eſt lex temporis & loci.” 
In caſu extreme neceſſitatis omnia ſunt communia : and there- 


fore in ſuch caſe theft is no theft, or at leaſt not puniſhable, 
as theft; and ſome even of our own lawyers (e) have aſſerted 
the ſame; and very bad uſe hath been made of this conceſ- 
ſion by ſome of the Jeſuitical caſuiſts in France, who have 


thereupon adviſed apprentices, and ſervants to rob their ma- 
ſters, when they have judged themſelves in want of neceſſu- 


ries, of clothes, or victuals; whereof, they tell them, they 


themſelves are the competent judges; and by this means let 


looſe, as much as they can, by their doctrine of probability, 


all the ligaments of property and civil ſociety. : 
] do therefore take it, that, where perſons live under the 


ſame civil government, as here in England, that rule, at leaſt 
by the laws of England, is falſe; and therefore, if a perſon 
being under neceſlity for want of victuals, or clothes, ſhall 


upon that account clandeſtinely, and animo furandi ſteal an- 
other man's goods, it is felony (f), and a crime by the laws 


of England puniſhable with death; altho the judge, before 


whom the trial is, in this caſe (as in other caſes of ex- 


tremity) be by the laws of England intruſted with a power to 


reprieve the offender before or after judgment in order to the 


obtaining the king's mercy. 5 

For 1. Mens properties would be under a ſtrange inſecurity, 
being laid open to other mens neceſſities, whereof no man 
can poſſibly judge, but the party himſelf. NVC 
2. Becauſe by the laws of this kingdom (g) ſufficient pro- 


o 0 * O 
viſion is made for the ſupply of ſuch neceſſities by collections 


2 for 


(aA) See Puff. de jure nature, Lib. II. Plowd. 18. J. 19. 4. Dalt. Fiſt, cap. 99. 
cab. G. J. . (/) See Dalton ubi ſupra, | 
(e) Briton, cap. 10. Crompt. 33. 4. (8) 43 Elis. cap. 2. &c. 
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if we may believe the wiſeſt of kings. Proverbs vi. 30, 
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for the poor, and by the power of the civil Wee - and 
conſonant hereunto ſeems to be the law even among the Jews, 


FE 


« Men do not deſpiſe a thief, if he ſteal zo ſatisfy his ſoul, when 


( he is hungry; but if he be found, he ſhall reſtore ſeven-fold, 


« and ſball give all the ſubſtance of his houſe :” It is true, 


death was not among them the penalty of theft, yet his ne- 
5 3 gave him no exemption from the ordinary puniſhment 


infli ed by their law upon that offenſe. () 


Indeed this Tule, 77 caſu extreme neceſſi tatis omnia 2 


: . communia,” does hold in ſome meaſure in ſome particular 


caſes, where by the tacit conſent of nations, or of ſome par- 
ticular countries or locictics, it hath obtaind. 


1. Among the Fews it was lawful in caſe of hunger to pull 


ears of ſtanding corn, and cat, Math. Xii. 1. Tc. (i) and for 5 
one, that paſſed through a vineyard, or oliveyard, to gather, 
and eat without carrying away. Deut. Xxiii. 24, 25. 


2. By the Rhodian law (k), and the common maritime cus 


ſtom, if the common proviſion for the ſhip's company fail, 
the maſter may under certain temperaments break open the 


private cheſts of the mariners or paſſenge rs, and make a di- 


{tribution of that particular and private proviſion for the pre- 
ſervation of the ſhip's company. Vide Conſolato del Mare, 


cap. 256. (1) Le cuſtomes de la Mere, p. 77. 
. Nay, I find, among our Engliſh voyages to the Meſt- 


5 1 deſcribed by Ha that it Was a received cuſtom, 
that if a {hip wanted neceſſaries, and the inhabitants of the 


continent would not furniſh them for money, they might, by 


the uſage of the ſea and nations take proviſion by force, 


making the inhabitants reaſonable ſatisfackion for in theſe 
caſes che common conſent cf nations hath ks it lawful; 


and therefore it is lawful; 1. becauſe neceſlary 1 in extremity, 


2. be» 


( But their ordinary puniſhment be- 


ing only pecuniary could affect him only, 


when he was in a condition to anſwer it; 
and therefore the ſame reaſons, which 
would juſtify that, can by no means be 
extended to a corporal, much leſs to a 
capital puniſhment. 


(7) For the Phariſees objected againſt 


it only on account CY its being Sos on 
the ſabbath-aay, Mark xi. 3. Cc. Luke 
Vi. 1, Ec. 
(k) Vide Dig. Lib. XIV. tit. 2. de 
lege Rhodia de jactu, l. 2. F. 2. in . 
Leg. Gultelmi Congueſt. cap. 38. 
(1) Frinted at Venice 1 584. in 470. 
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2. becauſe there are no other means to obtain it by an appli- 


cation to ſuperiors; but were this done by Engliſh mariners 
upon the Engliſb ſhore, where both are under the ſame civil 
magiſtrate, the caſe would be otherwiſe, becaule capable of 
another remed x. . | 
It is not lawful voluntarily to afhit the king's enemies with 
money or proviſion, for it is an adhering to the king's ene- 


mies, and ſo treaſon within the letter of the ſtatute of 25 
E. z. but yet, if the king's enemies come into a county with 
a power too ſtrong for the county to reſiſt, and will plunder | 
the country, unleſs a compoſition be made with them, ſuch 
a ranſoming of themſelves is ſo far from being trealon, that 


it hath been allowed as lawful. 1. In reſpect of the extreme 


_ neceſſity. 2. Becauſe it is a leſs detriment to the country, 


and a leſs ſupply to the enemy, than that plunder would be; 
and for that purpoſe I ſhall ſet down the caſe at large. 
M. 14 E. 2. B. R. Rot. 60. Dunelm. © Placitum de tranſ- 
greſſ. coram A. D. de Brome & ſociis ſuis juſticiariis domini 
regis in epiſcopatu Dunelm. ſede vacante anno decimo regni 

ſui mittitur huc propter errores, &c. Juratores dicunt, quod 
&« Scoti inimici & rebelles regis prædict. die Martis in feſto 
Sanctæ Catharine virginis anno regni regis nunc nono in- 
greſſi fuerunt terram epiſcopatus Dunelm. ea de cauſa, ut ip- 
ſam deſtruerent, & quod omnes de communitate epiſcopatus 
prædicti tunc apud Dunelm. exiſtentes, volentes præcavere 
dictorum inimicorum malitiam, ordinàrunt, quod unuſquiſ- 
que illorum præſtarent ſacramentum corporale ſtare ordina- 
tioni, quæ pro proficuo communitatis prædictæ continge- 
ret ordinari, qui quidem Williclmus de Heberne jurat' fuit 
cum aliis, &c. Item quod poſt conſuluerunt facere finem 
cum prædictis inimicis, & cum eis fecerunt finem de mille 
& ſexcentꝰ marc' ; quam quidem ſummam oporteret ſolvi 
incontinenti, per quod, quia non habuerunt pecuniam preſtò, 
ordinàrunt, quod quidam de communitate prædicta irent de 
domo in domum infra ball. Dunelm. & extra, & perſcru- 
tarent, ubi denari eſſent in depoſito, & ubicunq; denarii 
hujuſmodi invenirentur, caperentur ad ſolutionem dicti 
finis feſtinand, quouſq; levari poſſit de communitat. prædict. 
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& ſatisfieri illis, quorum denarii fic capiendi fuerunt; et 
quod prædictus Willielmus de Kellawe ſimul cum quodarh 
David de Rotheber jurat' ad perſcrutandum in forms præ- 


dicta venit ad prædictas domos, & ciſtam & 7o l. de pro- 


priis denariis ipſius Willielmi de Heberne in ciſta prædicta ins 


ventas cepit & aſportavit, &c. et juratores requiſiti, i 
prædictus Millielmus de Heberne conſentiebat captioni præ- 
_ diftorum denariorum, dicunt, quod non, & quia compers 
tum eſt, &c. quod, ubi oredicta ordinatio fuit facta de 
denaris in depoſito perſcrutand' & capiend', predict phe 
lielmus de Kellawe ſimul, &c. cepit denarios predict, qui 


 fuerunt in domo & proprii cuſtodia prædicti Willielmi 4 
Heberne & contra voluntatem ſuam, & etiam pro eo, 


quod videtur curiæ, quod predict Willielmus de Heberne om- 
nino eſſet fine recuperare, quoad denar' ſuos predict, niſi 
eſſet verſus prafat' Millielmum de Kellawe, &c. qui prædictos 


denarios in formi prædicta cepit & aſportavit, conſideratum 

©. eff, quod prædict. Willielmus de Heberne recuperet verſus præ- 
285 aa. Willem de Kellawe prædictos denarios & dampna 
& ſua, quæ taxantur ad c. s. & idem Millielmus de Kellawe 

committatur goalæ, &c. prætextu cujus recordi ad ſectam 


prædicti Willielmi de Kellawe, aſſerentis errores & defectus in 
prædictis recordo & proceſſu intereſſe, mandatum fuit e- 


piſcopo Dunelm. quod ſcire fac Yen Wilielmo de He- 
berne, &c. qui non venit. | 


* Tdeo proceſſum eſt ad examinationem cot per ejus 
defaltum, & aſſignat hos errores, primum, quod nihil fecit 


contra pacem regis, nec denarios illos cepit vi & armis, 


maxime cum prædictus Willielmus de Heberne juratus "4 


{tare ordination prædictæ, & quod ipſe Willielmus de Kellawe 


per ſacramentum præhibitum injunctus fuit ſcrutari & dev 


narios prædictos capere; & non eſt conſonum, quod diQtus 


Heberne recuperaret prædictos denarios & dampnum contra 


aſſenſum & juramentum ſuum proprium, nec quod ipſe 
Kellawe committeretur gaolæ. 


Item in hoc quod juſticꝰ fundaverunt judieium ſum, 


quod dictus Heberne non poſſet habere ſuum recuperare de 
denariis prædictis, cum illud habere pune dels verſus 


Q e come 
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communitatem virtute ordinationis & concelfionis Peschel 
* rum, &c. ob quos errores hic in judicio recitatos conſidera- 
* tum eſt, quod erronice in primo judicio proceſſum eſt, & 


* quod idem Kellawe a gaola deliberetur, & totus proceſſus 


© evacuetur, &c.” 
In Paſch. 1 5. Rot. 17. Patet, quod hott © cum hominibus 


de Rippon ſimiliter concordarunt pro mille marc, ne villa 


C comburetur,” 


Nota, this was an act done 5 the ſecurity 5 the country 


in a time of actual war and invaſion by enemies, and there- 
fore rendred that by-law and the execution thereof juſtifiable 


by reaſon of that neceſſity, which would hardly have done 
it in time of peace. 2. But that, which this record princi- 
pally evidenceth, is, that ſuch a ſupply of the king's ene- 
mies upon ſuch a neceſlity in a time of war, and to prevent 
the devaſtation of the country, was not taken at all to be an 


adhering to, or treaſonable aiding of the king's enemies. 


0 HA P. X. 
concerning the offenſe of high treaſon, the 


perſon againſt whom commutes, and the 
reaſon of the greatneſs of the offenſe; ; and 


touching alligeance. 


TAving premiſed theſe 4 obſervations relating to all 
crimes, that are capital, and their punithments, I ſhall 


now deſcend to conſider of capital crimes particularly, and 


therein firſt of high treaſon. 


And yet, before I deſcend to the dads thereof, I 


ſhall premile alſo {ome things in general touching alligeance, 


ſince the ſpecification of this offenſe conſiſts principally 1 55 


aggravation, chat i It is contra ligeantie ſus debitum. 


2 8 5 The 


WTS 2, 


WIN. 55 
8 
3 


e 
N 
To NE 

. 


Fs 230 
. 


* 


Hiſtoria Placitorum Corong. 59 


The offenſe of high tienen is an offenſe, that more im 
mediately is againſt the perſon or government of the king; 
and the greatneſs of the offenſe, and the leverity of the pw 
niſhment is upon theſe two reaſons. 

1. Becauſe the ſafety, peace, and tranquillity of the king- 

dom is highly concerned in the ſafety and preſervation of the 
perſon, dignity, and government of the king; and therefore 
the laws of the kingdom have given all pollible ſecurity to 
the king's mags and government under the ſevereſt pe- 
nalties. 
2. Becauſe as the ſubjett hath ba protection from the 
king and his laws, ſo on the other Ge the ſubject is bound 
by his alligeance to be true and faithſul to is king; and 
hence all indictments of high treaſon run proditorie, as a 
breach of the truſt, that is owing to the king, contra ligean- 
tie ſue debitum, againſt that faith and alligeance he owes to 
the king, and contra Pacem domini regis, coronam, & di Avira. 
tem ejus. 

And hence it is, that if an alien enemy come into this 
kingdom hoſtilely to invade it, if he be taken, he ſhall be dealt 
with as an enemy, but not as a traitor, becauſe he violates 
no truſt nor alligeance : reſolved in the lord Heriſe's caſe. 
C0. P. C. cap. 1. p. 11. 7 Co. Rep. 6. a. Perkin Warbeck's caſe. 

But if an alien, the ſubject of a forein prince in amity 
with the king live here, and enjoy the benefit of the king's 
protection, ad commit a treaſon, he ſhall be judged and 
executed, as a traitor; for he owes a local alligeance. 7 Co. 
Rep. 6. the caſe of Stephano Ferrara (a) a Portugueze; and the 
indictment ſhall not run contra naturalem dominum, but con- 
tra dominum ſuum, and conclude contra ligeantiæ ſue debitum, 
and ſuch an alien was compellible to take the oath of alliges 
ance in the leet. 2 Co. Inſtit. P. 121. (b) 

If a merchant ſubject of a foreign prince in hoſtility with 
our king come hither, after the war begun, without the king's 
licence, or ſafe conduct, ſuch a perſon may be dealt with as 
an en. vice taken, hd ranſomed. Mag. chart. cap. 185 (c) 


By 


(a) And Emanuel Lewes Tinoco, Hill. (3) Minn de juſtice, cap. 5. F. 1. 1. 6. 5 
56 ue. (c) 2 Co. 1 25 58. 


60 Hiſtoria Placitorum Corong. 


DE — — 


Hy that ſtatute merchants of an hoſtile country found in 
this realm at the beginning of the war ſhall be attached with- 
out harm to their body or goods, till it be known, how the 
Engliſh merchants are uſed in the hoſtile country; and if the 
Eyegliſh merchants be well uſed there, theirs ſhall be likewiſe 
1 uled here; ſo that in this caſe ſuch merchants, tho alien e- 
nemies, have the benefit of the king's protection, and ſo owe 
a local alligeance, Which if they violate, they may be dealt 
| = as traitors, not as enemies, for they have the advantage 
of the king's protection, as well as his other ſubjects; 1 
it ſeems allo, that if the ſubject of a forein prince lives 
here as a private man, and then war is proclaimd betwixt 
our king and that forein prince, and yet that alien con- 
tinues here in England without returning to his natural ſove- 
reign, but under the cover and protection of the king of 
En gland commits 2 treaſon, he ſhall be judged and executed 
as a traitor ; for by continuing here he continues the ownung 
of his former local alligeance. 
Let for the greater ſecurity in the times of hoſtility be- 
tween this and forein kingdoms, eſpecially that of France, 
there went out precepts under the great ſeal to arreſt all thoſe 
of that hoſtile kingdom, until they gave ſurety, quod ſe bene 
gerent erga regem, © quod ſua bona non transferent fine licen- 
tia regis, & quod literas aut nuncios non mittent ad partes ex- 
 ternas, nec aliquid contra pacem attemptabunt. Rot. Vaſcon. 18 
E. II. M. 24, 23 & 21. Dorſo. And ſometimes thole aliens 
were conſtraind actually to {wear fealty to the crown of Eng- 
land in the times of hoſtility, and thereby to ſuperadd an 
actual alligeance to that local alligeance, which they had be- 
ing unde the king's protection as ; ſubjects, tho in truth they 
were the natural fubjects of the hoſtile prince. Pax. 1 4 H.6. 
Part. 2. n. 34 © 35. and, if they refuſed, were either 1 impri- 
ſoned, or expelled the kingdom. Vide infra cap. 15. 


And upon the ſame account it is, that, tho there be an 


uſurper of the crown, yet it is treaſon for any ſubject, while 
the uſurper is in full poſſeſſion of the ſovereignty, to prac- 
tile treaſon againſt his perſon; and therefore, altho the true 
prince regain the ſovercignty, yet ſuch attempts againſt the 
2 uſurper 
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uſurper 1 in compaſling his leith have been puniſbed 28 trea- 
fon, unleſs they were attempts made in the right of the 
rightful prince, or in aid or aſſiſtance of him, becauſe of the 
breach of ligeance, that was temporarily due to him, that 
was king de fatto; ; and thus it was done 4 E. 4. 9 E. 4. I. (d) 
tho H. 6. was declared an uſurper by act of parliament 1 E. 4. 
and therefore king Edward IV. puniſhed Ralph Gray with de- 
radation, as well as death, not only for his rebellion againſt 
himſelf, but alſo pur cauſe de ſon Fs & Ta Gs qi 4. 
volt fait al roy H. 5. 4 E. 4. 20, 
And becauſe high treaſon is ſaid to be contra Mani debi- 
tum, it will not be amiſs to premiſe ſomething touching alli- 
geance and its kinds, referring myſelf to 7 Co. Rep. Calvin's 
a in relation to what is here. omitted touching it. 
Alligeance therefore due to the king is of two Kinds: | 1. O- 
riginal, virtual, and implied. 2; Expreſ and declard by 
oaths or promiſes. 5 

Ihe virtual or implied alligeance 3 is that which the ſub- 
ject owes to his ſovereign antecedently to any expreſs pro- 
mile, oath, or engagement : this is that, which the Cuſtumer 
de Normandie mentions cap. 13. Aliance & la loyaulte de tous 


ſes homes de toute la contree, par quoy ils ſont tenus a lui donner 


conſeil & ayde de leurs propres corps contre toutes perſonnes qui 
Peuvent viner & mouryr, & ſoy garder de lui nuyre en toutes cho- 
ſes ne de ſouſtenir in auleune choſe ela Partie de ceulx qui parlent 
contre luy. 

And from the breach of this original ligeance ariſeth the 
crime of treaſon, tho the perſon committing it never promi- 
ſed or ſwore f. ith or alligeance to his prince: for as the 
king by the very deſcent of the crown is fully inveſted with 
the right of ſovereignty before his coronation, ( which is only 
a magnificent ſolemnity attending that, which is before ſet- 

tled in the prince by the deſcent of the crown ſo the ſub- 
ject is bound to his king by an intrinſic alligeance before the 
ſuperinduction of thoſe expreſs bonds of oath, homage, and 
fealt 55 which were inſtituted for the better ſecuring theren 
R | Ane | | 


(4) It was not done iti this caſe, but any it is ſaid by the counſe!, that it may 
be done. 5 
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RY this alligeance is either natural from all that are ſub- 

jects born within the king's alligeance; or local, which obli- 

geth all, that are reſident within the king's Janne and 
partake of the benefit of the king 8 protection, altho ſtrangers 
bom. --- 

The breach of this primitive or virtual e is that, 
which is called high treaſon; what ſhall be ſaid a breach of .. 
this alligeance, ſo as to make A perſon guilty of treaſon, ſhall . 

be ſhewn hereafter. 
The exprels or explicite alligeance confifle 1 in certain pro- 
miſes, oaths, or profeſſions atteſting and witneſſing that alli- 
geance, and inſtituted for the farther ſecurity thereof; and 
they are of two kinds; firſt, thoſe, which were antiently 3 in- 
ſtituted by the Common law, namely the oath of fidelity 
and alligeance, and the profeſſion of lige homage; and ſuch, 
as are inſtituted by act of parliament, namely the oath of ſu- 
premacy inſtituted by the ſtatute of 1 2 (e), and the oath 
of obedience inſtituted by the ſtatute of 3 Facobi ( F). Some- 
thing I ſhall ſay of all theſe. 

The oath, of fidelity or fealty is of two kinds: 1. That 
which is due by tenure, whether of the king, or of meſne 
lords, which is ratione feodi vel waſſalagii, and hath a ſpecial | 
relation to the lands ſo held, and is ſet down by Littleton, 
8. 19. 6 Hear ye, my lord, I ſhall be faithful and loyal 
- 5 and faith to you ſhall Le” for the tenements, which I 1 
claim to hold of you, and I ſhall lawtully do to you the 
cuſtoms and ſervices, which 1 ought to do at the terms 
alligned. So help me God.” 
| Touching this feudal fealty, or fealty by reaſon of tenure, 
I have not much to do in this place. The other kind of 
fealty is that oath, which is called fidelitas ligea, or alligeance, 
and performed only to a ſovereign prince; and therefore re- 
gularly ought to be performed by all men above the age of 
twelve years, whether they hold any lands, or not. 1 he te- 

1 nor 


0 cap. 1. new ones appointed in their room; ſee 

(f) cap. 4. [vide 7 Fac. 1. Ry 2 C6. 1W.& M. &.. 2. cap. 2.8.3. and 3 3 N. 
13 Car. II. St. 2. cap. 1. 13 & 14 Car. II. & A. cap. 2. 13 WV. z. cap. 6. 1 Aung, 
cat. 3 & 4. 25 Car. II. cap. 2. 30 Car. II. cap. 22. 4 Anne, cap. 8. 6 Aun, cap. 
$1.2. cap. ] But theſe oaths are abrogated v "36, $12 Geo. I. cap. 13, Cc. 
by 1 & Al. Sefſi 1. cap. 1 & 8. and 
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nor of this ouch according to Fer, Lib III. cap. 16. ( g) runs 
thus: © Hoc auditis, circumſtantes, quod fidem regi portabo 
« de vita, & membris, & terreno honore, & arma contra 
<« jpſum non portabo : fic me Deus, &c.” 

According to Britton, who wrote about 5 E. 1. cap. 2 0. 
| (which is alſo mentiond in Catvii's caſe, 7 Co. Rep. 6.) the 
common form of the oath of alligeance taken in leets runs 
thus: © Ceo oyes vous N. dale que jeo 4. de ceo jour en 
< avaunt ſerray feal, & leal a noſtre ſeigniour E. roy d Angle- 
terre, & a ſes beires, & foy & lealte lui porteray de vie, „ 
de membre, & de terrien honour, & que jeo lour mal, ne 
lour damage ne ſaveray, ne orray, que jeo ne le defindra 
a mon poyer: ſi moy eyde Dieu & les ſeyntz. This is 
the form of the antient oath of alligeance, or fidelity to the 
king, and as it is uſed at this day; "and he, that is minded 

to ſee the antiquity of it, may read thereof 7 Co. Rep. 6. Cal 
vin cale, Spelman's bf, Titulo Fidelitas, which carry it up 
as high as king Arthur ; more particularly 1 it was eſtabliſhed 
by the laws of the Confeſſor (Y, and by the laws of king Nil- 
liam I. quod vide in Spicilegiis Seldeni ad Edmerum lege 5 2. (i) 
* Statuimus, ut omnes liberi homines ſœdere & ſacramento 
“ affirment, quod intra & extra univerſum regnum Anglia 
Willielmo regi domino {uo fideles eſſe volunt, terras & ho- 
nores illius omni fidelitate ubique ſervare cum eo & contra 
inimicos & alienigenas defendere.“ () 
And herein the prudence of the Common law is obſerva- 
ble; the antient oath of alligeance, 1. was ſhort, and plain, 
not intangled with long and intricate clauſes or deckientions; 
but the ſenſe of it is abrious't to the moſt common under- 
| ſtanding, and yet, 2. it is comprehenſive of the whole duty 
of the lubject to his prince, and therefore hath obtaind for 
above fix hundred years in this kingdom; and it any diffi- 
culties ſhould o occur in the ſenſe or extent thereof, length Ot 


time | 
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8 
* 


(8) fed. 22. | — king Arthur is omitted. 

(5% 1. 35. but thelie laws are oddly (1) Vide Leg. Auglo-Sax. Edit. IWi "FR 
ſpurious, and ſeem to be the compoſition P. 228. Edit. Lambard, p. 170. 
of ſome lawyer after the reign of Jil (k) Vide Aft 22 Henrici regis factas 
lan II. Vide Hickeſit 2 Di ert. Epiſt. atud Clarendon & renovatas apud North. 


5.9. and even in the beſt MS. copies aiplon. Hoveden, P. 314. Exit. Sa- 
of theſe laws the legendary account of i. 
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time and long experience and practice hath 8 ex- 
unded it. 

I ſhall ſubjoin ſome obſervables concerning this oath, which 
indeed explain that implied and virtual alligeance, whereof 
before. 

1. By whom this oath is to be taken: : It is to be taken by 
all perſons above the age of twelve years, whether denizens 
or aliens 2 Co. Inſtit. p. 121. except women, earls, prelates, ba- 
rons, and men of religion according to Britton, cap. 1 2. which 
exception 1s not to be abſolutely and univerſally underſtood ; 

for all perſons above the age of twelve years are bound to 
take this oath of alligeance, except women, as ſhall be ſhewn, 
but not in the ſame manner or place, as others; but becauſe | 
regularly this oath was to be taken in the leet, or at leaſt in 
the ſheriff's turn, which is in nature of a bet, where earls, 
barons, prelates, and men of religion were not bound to do 
their ſuit, therefore by the ſtatute of Marlby. cap. 10. is this 
exception added : but yet at other times and in other places 
men of religion and noblemen were to take it, as hall be | 
Thewn, 
It differs from the oath of fealty kms; to the king by 
' tenure, for that includes ſomewhat more, and ſomewhat Jeſs; 'S 
and according to Britton, cap. 68. (1) runs thus when per- 
formd to the king: ** Ceo oyes vous bone gents qe jeo J. S. foy a 
E mnoſtre ſeignior le roy Edward porterai de ceo jour en auaunt 
e de vie & de membre, de cors & de chateux, & de terrene ho- 
8 ' nor, & les ſervices qe a lui appendent de fees & de tenements, 

„ que jeo teigne de lui, leaument les ferray as termes dues a a mon 

poer : fi moy ayde Dieu & les Seyntz, Oc.” 

N ow, beſides this oath of fealty or alligeance to the bw: 

there were antiently certain oaths adminiftred to perſons of _ 
a different age; but theſe have been long diſuſed, as namely 
that, which Britton mentions cap. 1 2. viz, that all above the 
age of fourteen © years (m) ſhould {wear to be true and faithful 
to the king, and that they ſhould not be felons nor aſſenters 
to felons, excepting men of religion, Women, clerks, knights, 
1 "and 


Os J. 479. | years. See 2 Co. Inſtit. 147, vide ſupra 
( This ably ſhould be twelve 71 nor! 1. K 24. * 
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and their eldeſt ſoris (2); and of the like nature was that 
oath appointed by king Henry III. to be taken by all men a- 
bove fifteen years, conliſting of divers particulars in order to 
the preſervation of the peace, and mentiond at large by 

Bracton, Lib. III. Tract. 2. cap. 1. de Corona 3 both whic h it 
ſeems were temporary proviſions for preſervation of the peace, 


and therefore adminiſtred to perſons above fourteen and fif- 


teen years, and differd from this ſettled oath of alligeance 
above mentioned. 


2. What kind 0 10 of fidelity this! is: As there is hos 


magium ligeum, and homagium fimplex, ſo there is fielitas lia 
gea and fidelitas fimplex ; this, that is performd to the king, 
is. fidelitas ligea, and differs from the later. 1. In that this is 


performd to a king, the other to a meſne lord. 2. This is 
performd without relation to any tenure of lands. 3. This 
is without exception of the fidelity to any a that 3 is als 


ways ſalva fide & ligeantia domini regis. 


Yet there ſeems to be a double kind of * fealty: as 


where there is a prince, that is ſubordinate to another, and 


yet hath jura ſummi imperii over his ſubjects, ſuch was the > 
king of Scots, whilſt in ſome times of Edward I. and Ed- 


ward III. he was in ſubjection to the crown of Eng land; 


ſuch was the prince of Wales before the conqueſt here by 


Edward I. and the full union of it to the crown of England; 
and thus it was in many inveſtitutes made formerly by the 
kings of England : for inſtance anno 3 5 H. 3. when that king 
gave to his ſon Edward the principality of Gaſcoigne i in France, 
10 that the great men of that country fecerunt ei homagium 
& fidelitatis juramentum ; yet Matthew Paris (o) tells us, that 


dominus rex tamen fbi retinuit Principale dominium, ſcilicet lige- 
antiam. 


The like was done by E. 3. when Rot. Vaſcon. 36 E, 3. 


| 2 18. the Ling had given to the black Prince the principality | 


8 © of 


(n) This exception ſcems not to relate 7 leaux, & que in ve ferrount felons, ne 


to the oath, but to the being in a 4ecenna 


or tithing. The whole paſſage runs thus: 


15 Volons nous, que tres tous ceux de 


* xiji1 ans de "FN nous facent le ſere- 


* ment; que its nous ferrount fealx & 


1 


à felons aſſentaunts, & volons, que 
toutz ſoient en dizeyne, & plevys par 
* deſeyners, ſauve gentz de religion, clere 
* &chivalers & lours fitz eyncs, & femes.“ 

(0) P. 845. 
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of Aquitain with a regal juriſdiction, vis. merum & mixtum 
imperium, ſo that in relation to the ſubjects. of Aquitain be 
was in nature of a ſovereign ; yet the king not only reſerved 
homagium ligeum to be performd to him by the prince, but 
alſo reſerved his own ſovereignty, viz. Dominio directo & ſu- 


perioritate nobis ſemper ſpecialiter reſervatis by reaſon whereof 
the king did not only ſubſtitute his delegates or judges de la 


ſovereignty et de reſort to receive appeals from the prince, as 


appears by Mr. Selden's Tit. Honoris, part. 2. cap. 3. §. 4. but 


Was intitled to a ſuperior alligeance,of all the ſubjects of Aqui- 


tain: ſo that here were two alligeances; one due to the 
prince, which was qualified and reſtrained, ſalvd fide regis ; 


and the other abſolute, which was due to the king as ſupreme. 


Again, when in the year 1170. Hen. 2. by conſent of par- 
liament (p), as it ſeems, (for otherwiſe it could not be done) 
made his eldeſt ſon king of England; ſo that there was rex 
pater, and rex filius, yet he reſerved to himſelf the ſupreme 
alligeance of all his ſubjects: © Et in craſtino coronationis il- 
lis rex pater fecit Millielmum regem Scotorum, & Davidem 
fratem ſuum, & comites, & barones regni devenire homi- 


< nes novi regis, & jurare ei fidelitatem contra omnes homi- 


„ nes, ſalvà fidelitate ſu ; Quod vide apud Hoveden ſub 
eodem anno (4), and the inſtrument itſelf at large apud Bromp- 
ton, p. 1104. (r): © Hac eſt conventio & finis, quæ Williel- 


* mus rex Scotiæ fecit cum domino {uo Henrico rege Angliz filio 
Matildis imperatricis, viz. quod dictus Millielmus rex Scotiæ 
< devenit homo ligeus domini regis Angliæ contra omnem ho- 


4 minem de Scotia, & de omnibus terris ſuis aliis, & fideli- 


cc 
« principi facere ſolent; ſimiliter fecit homagium Henrico filio 
ſuo, & fidelitatem, ſalvd fidelitate domini regis patris ſui, 


cc 
cc 


* dominus rex Angliz homagium habere voluerit, facient ei 


* homagium contra omnem hominem, & fidelitatem, ut 


* ligeo domino ſuo, ſicut ali homines {ui ei facere ſolent, & 
1 . 3 Henrico 
%) Hoveden ſub anno 1170. Bromp- (r) Et in libro rubro ſeaccarii, fol. 


07, P. 1061. CLXVI. & Rymer's Federa, Pol. 1. 7. 3 
(q) Er ſub anno 1173. | ex megno rotilo penes Camerar”, | 


tatem ei fecit, ut ligeo domino ſuo, ſicut alii homines ſuo 


&c. Comites & barones de terri regis Scotiæ, de quibus 
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Henrico regi filio ſuo & hæredibus ſuis, Jalvd Helitare ao: 
© mini regis patris ſui,” | 
Here was firſt the ſupreme king , namely rex pater, who 
did not ouſt himſelf of his regality, as ſome have miſtaken, 
but had the ſovereignty ftill, for he reſerved his ligeance from 
the new king, and from all his ſubjecds; ; yea, and in farther 
teſtimony thereof the rex filius in the year 117 5. did his fa- 
ther lige homage, and {wore alligeance contra omnes homines, 
as appears by Hoveden. Secondly, Here is a ſubordinate king, 
rex filius, who, tho in relation to his father he was a ſubject, 
pet in relation to his ſubjects, and particularly to the king of 
Scots, was a ſovereign. Thirdly, Here is yet another ſubor- 
dinate king, William the king of Scots, who was a ſovereign 
in relation to his ſubjects; and altho there was an alligeance 


or fidelitas ligea due by the ſubjects of Scotland to their king 


8 William, yet it was ſalva fidelitate to the kings of England, 


father, and fon; and tho there was a lige fealty due to rex 
filius, yet it was ſakud fide regis patris ; but the fidelity or al- 

ligeance to the rex pater was purely Haulnas ligea, tor i it had 
no exception, . 5 
The third obſervable upon this oath of alligeance j is, 
that i it is not only applicable to the politic capacity of the king, 
but t6 the perſon of the king, as well as to his office, or ca- 
pacity; and for the miſapplication of the alligeance to the 
regal capacity or crown, excluſive of the perſon of the king, 
among other things the Spencers were baniſhed. Vide Julian 
indè in Veteri Magna chartd & 7 Rep. 1 1. Calvin's caſe, for the 
oath is to be applied to the perſon of the king, a8 well as his 
crown. 
J. That in all oaths of fealty, as likewiſe 1 in the profeſſion 
of homage to any inferior or ſubordinate lord or prince, it 
muſt be ſalva fide & ligeantia domini regis; and to omit this 
_ ſaving is puniſhable in ſuch lord: fee for this the notable re- 
cord of 6 E. 1. againſt the biſhop of Exeter. Co. Litt. $.85.(ſ), 
and it is no more than is uſed in other kingdoms. Vide Spelm. 
in titulo Fidelitas. The emperor Frederic Barbaroſſa in the 
year 1152, made a law, that within his empire in omni ſa- 
cramento 


( . 65. a. b. 
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cramento fidelitatis imperator nominatim excipiatur, which ob- 


taind preſently the like obſervation in all other countries, and 
accordingly is the Cuſtumer de Normandy, cap. 2 9. & Gloſſa 2 da. 
idem. Pe re e 5 


5. That, tho there may be due from the ſame perſon ſubor- 
dinate alligeances, which, tho they are not without an exception 
of the fidelity due to the ſuperior prince, yet are in their Kind 
ſacramenta ligea fidelitatis, or ſubordinate alligeances, yet there 
cannot, or at leaſt ſhould not be two or more co-ordinate ab- 


ſolutè ligeances by one perſon to ſeveral independent or abſo- 
| Inte princes; for that lawful prince, that hath the prior obli- 
gation of alligeance from his ſubject, cannot loſe that intereſt 


without his own conſent by his ſubject's reſigning himſelf 
to the ſubjection of another; and hence it is, that the na- 


| tural-born ſubject of one prince cannot by ſwearing allige- 


ance to another prince put off or diſcharge him from that 
natural alligeance; for this natural alligeance was intrinſic 


and primitive, and antecedent to the other, and cannot be 


develted without the concurrent act of that prince to whom 


it was firſt due: indeed the ſubject of a prince, to whom he 
_ owes alligeance, may entangle himſelf by his abſolute ſubject- 
ing himſelf to another prince, which may bring him into 
great ſtraits; but he cannot by ſuch a ſubjection deveſt the 

right of ſubjection and alligeance, that he firſt owd to his 
lawful prince. (:) PS 


It appears by Bracton, Lib. V. cap. 24. (u), that there were 


very many, that had been antiently ad fidem regis Anglie & 


Franciæ, eſpecially before the loſs of Normandy; ſuch were 
the comes mareſcallus that uſually lived in England, and M. de 
Feynes manens in Francia, who were ad fidem utriuſque regis, but 
they ever orderd their homages and fealties ſo, that they {wore 


or profeſſed ligeance or lige homage only to one; and the ho- 


mage they performd to the other was not purely lige homage, 
but rather feudal, as {hall be ſhewn more hereafter : and 
therefore when war happend between the two crowns, rema- 

E 5 Z "04 Rae 


(:) The caſe here put by our author drawing alligeance from a prince, who 
is evidently meant of a private ſuhject's has abdicated the throne. 
ſwearing alligeance to a forein prince, (#) Trafat 5. De Exceßptioni bis. 
and has no relation to a national with- 5 | 
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nent perſonaliter quilibet eorum cum co, cui fecerat jpegs, 
& faciat ſervitium debitum ei, cum quo non ſteterat in perſona, 
namely the ſervice due from the feud or fee he holds: but 
this did not always ſatisfy the prince, cum quo non ſteterat in 
perſona, but their poſſeſſions were uſually ſeized, and rarely or 


not without difficulty reſtored without a capitulation to that 
purpoſe between the two crowns. Vide Clauſ. 1 H. 3. n. 21. 


pro Henrico de la Vagor, Clauſ. 20 H. 3. n. 1. pro Simone Mont- 


ford, and Placita Parl. 18 E. 1. (x), the petition of the earl of 
Ewe in France for the caſtles of Haſting and Tikebull is an- 
ſwered, Quandocunque placuerit domino regi Franciæ terras 
EE tenementa hominibus iſtius regni reſtituere, que ſua fue- 
run, in poteſtate ipfius domini regis, quod ipſe dominus rex 


* Angliz de caſtris & terris prædictis prædicto comiti reddendis 


faciet, quod de confilio ſuo viderit eſſe faciendum. 


But {ſometimes it fell out, that the inconſiderateneſs * 


perſons carried them upon preſumptions of ſome advantages 

to make a ligeance to both princes ; and then the ſucceſſes 
of either ſide rendred them within the penalty of the breach 
5 of alligeance to the adverſe party. 


Peter Brian had the earldom of Richmond 1 in England, 


and held it of the crown of England, and the duchy of Bri- 


zany in France, which was held 15 the crown of France, (tho 
Brompton tels us, that by an agreement between Richard I. and 


dhe king of France ſub anno 1191. (0, the ſeigniory thereof 


was beſtowed upon the king of England) he was an homager 


of the crown of France, and upon ſome agreement between 


him and the king of England touching a war with France, 
he came into England, and, as it ſeems, {wore fealty to the 
crown of England; but afterwards he fell in again with the 


king of France, and betrayed the army of the king of Eng- 
land, and per internuncios reddidit Angliz regi homaginms ; - but 


he loft himſelf with both crowns : the king of France diſpo- 
{ed of the duchy of Britany to his ſon, and the king of Eng- 


land gave the earldom of Richmond to Peter de Sabaudia ; 4 


upon an exchange he afterwards took it back, and reſtored it 
to a ſon of the former carl. M. Paris fab anno 1234. p. 406. 

'T and 
(*) Ryley's Plac. Parl. p. 20. ( y) Vide Brompton, p. 1196. 
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and Clauſ. 19 H..3. m. 17. dorſ. where in a letter by the king 
to the pope the whole ſtory 1s related. 
After this John de Breme otherwiſe Montford deſcended 
from the above-mentiond Peter, falling in with king Eq- 
ward III. after his aſſumption of the title of France, was re- 
ſtored to the duchy of Britany and earldom of Richmond; 
and Clay. 19 E. 3. p. 1. m. 14. dorſ. did his lige homage 
to king Edward III. as king of France in theſe words: 
Mon ſeigneur, jeo vous recognoiſſe droiturell roy de 
« Fyance, et a vous, come a mon ſeignior liege et droiturell 
roy de France, face mon homage pur le dit dutchy de Bre- 
© taigne, quel jeo claime tener de vous, mon ſeignior, et de- 
_ < veigne voſtre home lige de vie, et de membre, et de ter- 
“ rene honor, a vivre et morir countre touts gents.” His 
4 ſon John de Montford falling back to the king of France loſt 
the earldom of Richmond by judgment in parliament 7 R. 2. 


but enterd de recordo. Rot. Parl. 14 R. 2. n. 14. 


Theſe difficulties befel thoſe, that were ad fidem utriuſque 
regis ; they were ſure to be loſers on one fide, and ſome- 
tunes on both fide ðͤ 5 
And thus far touching the oath of alligeance or fealty. 
II. The ſecond..expreſs obligation of the ſubject to his 
prince is that of homage. EO Woo 1, 

This, tho it be no oath, but a very ſolemn profeſſion of 
duty, yet it hath always fealty performd with it, and after 
it; for homage draws with it fealty, which in caſe of ſimple 
| homage done to a ſubject is with the ſame exceptions, as the 
homage is; but in cale of homagium ligeum it hath attending 
upon the performance thereof fidelitas ligea, or alligeance. 

The kinds of homage are three : 1. Simple, as that which 
is performd to a mere ſubject by virtue of his tenure. 2. Ho- 
magium ligeum. 3. Homagium mixtum. 

1. The {imple homage, which is performd barely by rea- 
ſort of tenure, is that, which Littleton deſcribes both in the 
words and ceremonies, Lib. II. cap. 1. (J, wherein always 
there is an exception of the faith due to the king. 


3 c | 2. Ho- 
(.) Sei. 85. 


_ | 
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2. Homagium ligeum which is thus: © Jeo deveigne voſtre 
“ home de ceo jour en avant de vy et membre, et de terrene 
“ honor, et a vous ſerra foyal et loyal, et foy a vous portera 
4 contre touts gents, qe viure potent, ou morier” ; this is 
the form, that Fleta gives Lib. III. ca. 16. (a) 
The ceremony 1s the {ame, when done to the king, as 
when it is performd to a meine lord, only Rot. Parl. 18 H. 6. 
n. 58. the ceremony of kiſſing the king was diſpenſed with 
L by reaſon of the danger of N N in time of plague. : 
"> And touching this homage thele things are obſervable : 
"= 1. It differs from the oath of alligeance in that, this is 
LL, only by a profeſſion ; but alligeance is by an oath, tho the 
1 oath of alligeance allo accompany it. 5 
- 2. It differs in this, that, whereas all men above the _ 
of twelve years are to take the oath of alligeance, whether 
they hold land, or not; yet lige homage is not to be per- 
formd but by three ſorts of perſons: 1. Such as hold of the 
king by homage, which, tho it be performd in reſpe& of te- 
nure, yet it is homagium ligeum, becaule performd to the ſo- 
vereign, and without any exception of the homage due to in- 
ferior lords. 2. Such as are dukes, earls, or viſcounts, or ba- 
rons, tho they hold nothing. of the king, yet at the corona- | 
tion. they perform a lige homage; the tenor whereof runs 
thus: © I become your liege man of life and limb, and of 
_ earthly worſhip, and faith and truth T ſhall bear unto you 7 
to live and die againſt all manner of folk: ſo God me help.” . ' 
and then he toucheth the crown, and then toucheth the 
ground; nota, it refers not to any lands. 3. By prelates, or 
| biſhops; and this not only at the coronation of the king, but 
after their election, and before the reſtitution of their tempo- 
ralities. Vide Statute 25 H. 8. cap. 20. = 


1 | Antiently the clergymen quarreld at the performance of 
— homage to the prince; but by the conſtitutions of Clarendon 
_ ſet down by Matthew Paris, p. 101. they were bound to per- 
form it, and it hath been hitherto practiſed ; only to gratify 
them in ſome thing antiently it was indulged in this manner, 
viz. © Faciet electus homagium & fidelitatem regi, ficut ligeo 
| Then cc do mino 


A 


(a) ect. 21. 
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; duty, yet it hath always 


— 


and Clauſ. 1 9 H. 3. m. 17. Auf where in a letter by the king 


to the pope the whole ſtory is related. 
After this John de Breme otherwiſe Montford G ende 


from the above-mentiond Peter, falling in with king Ed. 
ward III. after his aſſumption of the title of France, was re- 
ſtored to the duchy of Britany and earldom of Richmond; 


and Clauſ. 19 E. 3. p. I. m. 14. dorſ. did his lige homage 


to king Edward III. as king of France in theſe words: 
« Mon ſeigneur, jeo vous Tecognoiſſe droiturell roy de 
Fyance, et a vous, come a mon ſeignior liege et droiturell 


roy de Fance, face mon homage pur le dit dutchy de Bre- 


taigne, quel jeo n de vous, mon ſeignior, et de- 
de vie, et de membre, et de ter- 
“ rene honor, a vivre et morir countre touts gents.“ His 


e_- 


« veigne voltre home 1 


« ſon John de Montford falling back to the king of France loſt 


the earldom of Richmond by judgment in parliament 7 R. 2 
but enterd de recordo. Rot. Parl. 14 R. 2. n. 14. 
I heſe difficulties befel thoſe, that were ad fidem Arbe 


regis; they were ſure to be loſers on one tide, and lome- 


times on both ſides. 
And thus far touching the 4 of alligeance « or fealty. 


II. The ſecond expreſs obligation of the {ubject to his 


prince is that of homage. 


This, tho it be no oh, jus a very ſolemn profeſſion of 
ealty performd with it, and after 
it; for homage draws with it fealty, which in caſe of ſimple 


homage done to a ſubject is with the ſame exceptions, as the 


_ is; but in caſe of homagium ligeum it hath attending 


n the performance thereof fidelitas ligea, or alligeance. 
The kinds of homage are three: 1. Simple, as that which 


18 performd to a mere ſubject by virtue of his tenure. 2. Ho- 


magium ligeum. 3. Homagium mixtum. 
1. The limple homage, which is performd barely by rea- 


| ſort of tenure, is that, which Littleton deſcribes both m the 
words and ceremonies, Lib. II. cap. 1. (J, wherein always 


there is an exception of the faith due to the king. 


(2) Sect. 85. 81885 
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2. Homagium ligeum which is thus: © Teo deveigne voſtre 
“ home de ceo jour en avant de vy et membre, et de terrene 
“ honor, et a vous ſerra foyal et loyal, et foy a vous portera 
<« contre touts gents, qe viure potent, ou morier”; this is 
the form, that Fleta gives Lib. III. ca. 16. (a) 
| The ceremony is the ſame, when done to the king, as 
when it is performd to a meine lord, only Rot. Parl. 18 H. 6. 
n. 58. the ceremony of kiſſing the king was diſpenſed with 
by reaſon of the danger of N in time of plague. 
And touching this homage theſe things are obſervable: 

1. It differs from the oath of alligeance in that, this is 
only by a profeſſion; but alligeance is by an oath, tho the 
oath of alligeance alſo accompany it. 5 
2. It differs in this, that, whereas all men above the age 
of twelve years are to take the oath of alligeance, whether 
they hold land, or not; yet lige homage is not to be per- 
formd but by three ſorts of perſons: 1. Such as hold of the 
king by homage, which, tho it be performd in reſpe& of te- 
nure, yet it is homagium ligeum, becauſe performd to the ſo- 
vereign, and without any exception of the homage due to in- 
ferior lords. 2. Such as are dukes, earls, or viſcounts, or ba- 
rons, tho they hold nothing of the king, yet at the corona- 
tion. they perform a lige homage ; the tenor whereof runs 
thus: © I become your liege man of life and limb, and of 
« earthly worſhip, and faith and truth J ſhall bear unto you 
© to live and die againſt all manner of folk: ſo God me help.” 
and then he toucheth the crown, and then toucheth the 
ground; nota, it refers not to any lands. 3. By prelates, or 
biſhops ; and this not only at the coronation of the king, but 
after their election, and before the reſtitution of their tempo- 
ralities. Vide Statute 25 H. 8. cap. 20. „ . 
Antiently the clergymen quarreld at the performance of 
homage to the prince; but by the conſtitutions of Clarendon 
ſet down by Matthew Paris, p. 101. they were bound to per- 
form it, and it hath been hitherto practiſed ; only to gratify 
them in {ome thing antiently it was indulged in this manner, 
viz. © Faciet electus homagium & fidelitatem regi, ficut ligeo 
I. | domino 
(a) Sed. 21. 
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ordine ſuo, priuſquam conſecretur; and, tho I do not find 
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Amino ſuo, de vita, & WEN & de honore terreno, ſalvo 


this ſalvo ordine inlerted in after-times, yet there hath been a 
temperament added to that homage pertormd by clergymen, 
which, it ſeems, ſatisfied their ſcruple, their homage running 


thus: I do you homage, and faith, and truth bear unto you, 


our ſovereign lord, and to your heirs kings of England, and I 


* ſhall do, and truly acknowledge the ſervice of the lands, which 


I claim to hold of you in the right of the church, as God me help.” 


And this is fealty, as well as homage, for it is accompa- 
nied with an oath, tho it hath the folemnity of genullexion, 
and kiſſing the king s cheek. 


3. The agreements and differences between that homage, 


that is ſimply feudal, or by reaſon of tenure only, and this 
| homage, that is homagium ligeum, are theſe : 1. Becauſe, tho 
homage is. not to be done by any, but thoſe, that hold by 
that ſervice, or by the nobility, or clergy, as before; yet 
when done to the king, it becomes homagium ligeum i in reſpect 
of the perſon to whom it is performd. 2. If it be homage 
done to the king, it is homagium ligeum, and hath no excep- 


tion of homage due to others. 3. But principally the difte- 


rence is in the effect of it, which is excellently deſcribed by 
Terrien in his Comment upon the Cuſtumer of Normandy, 
Lib. III. cap. 1. Feudal homage, that is ſimply ſuch, binds 
only ratione feodi ; therefore if the homager alien, or deliver 5 
to his lord his fief, or fee, he is diſcharged of the obligation; 
but lige homage, cho it may be performd by reaſon of the 
| fee in its kind or ſpecies, yet it principally binds the per- 
ſon; and tho the fief it ſelf be aliened, or transferd to an- 
other, yet the obligation of lige homage continues. 


3. There are certain homages, that are mixt, and partly 


lige, and partly not; and they are of two kinds : 1. When 
the homage i 18 performed to a prince, that is ſovereign in rela- 


tion to his ſubjects, yet owes a ſubjection to lome other 
prince; this was the caſe of the prince of Wales, and the king 


of Scots before mentioned, the homage, that they performd 


to the king of England, was ſumply lige homage, as we may 


read before and particularly in Walfingham's Tpodigma Newſtrie 
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fub anno i291. (, where the tenor of the homage of John 


de Baliol king of Scots is entred in hac verba :- © Domine Ed- 
« varde rex Angliz, ſuperior domine regni Scotiæ, ego Johannes 
* Baliol rex Scotiæ recognoſco me hominem veſtrum ligeum de 
toto regno Scotix, & omnibus pertinentiis, & hiis, que ad hoc 
¶pectant; quod regnum meum teneo & de jure debeo & cla- 
mito tenere hareditarie de vobis & heredibus veſtris regibus 
Angliæ, de vita & de membris, & de terreno honore contra 
omnes homines, qui poſſunt vivere & mori. 
J mention this 3 of the king of Scots, not to revive 


© : 
the antient controverſy touching the ſubordination of that 


- 


oo 


cc 


cc 


kingdom to this, for that difference hath been long ſettled 


and at peace; but only to apply my inſtances of the various 
ſorts of homages performd by ſovereign princes. 


But the homage, that was performd by their Lubjets to 


them, was partly lige homage, and partly not ; it was lige 
homage as to between the king of Scots and them, and as to 
 all-perſons in the world, except the king of England; for the 
king of Scots and prince of Wales had the rights of ſove- 
reignty jura imperii as in relation to their ſubjects and all o o- 


thers, but the king of England. 
But in relation to the king of England, the komigs pers 


formd to the prince of Wales, or king of Scots was not lige 
| homage; for there was an exception either expreſſed or im- 


plied at leaft ſatu fide domini mee Anglie, as appears Plainly 


above. 
2. Another inſtance of a mixt homage i is, when a ſovereign 
prince hath a vaſſalage, or poſſeſſion in another abſolute 


prince's dominion : this was the caſe of the king of England, 


in relation to the lordſhips and ſeignory he had in France, 


3 Aquitaine, Anjou, and Picardy, Wc. which were all held of 
the crown of France theſe deſcended to king Edward III. 


the king of France required lige homage from the king of 


England Tor theſe territories ; ; the king of England, as king ot 


England, had no dependence on France, and therefore for the 
more caution performd to the king of France for the dutchy 
of Aquitaine and other his poſſeſſions 1 in France a general ho- 
U-- | mage 

0) & 1292. P. 477, 479, 480. 
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mage by theſe words, Nous entromys in Thowage de roy de 
“ France per ainſt, come nous et nous predeceſſors ducs de Guyen 
© eſtoient jades enterent en I homage des royes de France pur temps 
© eſteant”; and altho afterwards a ſettled form of homage 
was preſcribed in this cafe (c), yet mot evident it is, that it 
Was not homagium ligeum, but only a feudal howage relative to 
thoſe territories of the crown of France,, but not at all with 
any relation to the perſon or crown of the king of England. 
For the king of England had a double capacity, one as an 
abſolute prince, that owed no ſubjection to the crown of 
France, nor to any other king, or ſtate in the world; in this 
capacity he neither did nor coul homage to the king of 
France; he had another capacity, as duke of Aquitaine, and 
in that capacity he owed a feudal, but not perſonal ſubjection 
to the crown of Fance; and in this latter capacity only, and 
as a different perſon from himſelf, as king of England, he did 
the homage, which was in truth no lige homage, but a bare 
feudal homage, which I rather mention to rectify the miſtakes 
of thoſe, that call it a lige homage. _ . # 
But by the way I mult obſerve, this feudal homage, as 
duke of Aquitain, laſted not long, for in 14 E. 3. the king 
of England aſſumed the title of king of France together with 
the arms of France by hereditary deſcent, which ſtyle his ſuc» 
ceſſors have ever ſince uled. „ . 
And indeed the name of lige homage from him, that was 
king of England, to the king of France, tho purely in the ca- 
pacity of duke of Aquitain, founded fo ill, that when a 
peace was in treaty between the king of France and Richard II. 
Aix. Rot. Parl. 17 R. 2. n. 16. the entry is made, © Fait à re- 
nne mber qe le roy, ſeigneurs, chi valers, et juſtices aſſenterent en ceſt 
&. parliament a le pees, purenſi qe noſtre dit ſeigneur le roy ne 
face homage lige, et ſauant touts dits le liberty de la perſon 
&« noſtre ſeigneur le roy, et de ſon royalme de Angleterre et de ſes 
<« liges du dit royalme”, and with power to retort to the title 
of the crown of France, in caſe of breach of league by the 
king of France: this is farther amplified by the ſpeech made 
openly by the ſpeaker of the houſe of commons. Ibid. n. 17. 
3 — The 
| ( c) Vide Pat.; E. z. part. 1. m. 17 


- K 
F3 WY 


— 


_ Hiſtoria Placitorum Corong. 75 


The homage here meant was with relation to, the duchy of 
Aquitain, which upon this treaty was to be deliverd to the 
king of England. „ 8 0 
And thus much touching theſe two ſecirities of the ſubs 
JeM's alligeance to the king of England, wherein I have been 
the larger, becauſe many things occur in this buſineſs, that 
give ſome light to antiquity, and do not ſo commonly occur, 
and becauſe the great brand of high treaſon is, that it is a 
violation or breach of that ſacred bond from the ſubject to 
his king, commonly called alligeance, for the ſecurity where- 
of this oath of alligeance, and lige homage were inftituted, 
and effectually expounds the obligation, and duty of that al? 
ligeance, that is due from the ſubject to the king. 
I ſhall now only mention thoſe two eminent oaths of ſu- 
premacy, and obedience, tho there wete beſides them other 
temporary oaths relating to the crown, as that of 25 H. 8, 
cab. 22. 26 H. 8. cap. 2. 28 H. 3. cap. 7. 35 H. 3. cap. 1. 
Ihe ſupremacy of the crown of England in matters eccle- 
ſiaſtical is a moſt unqueſtionable right of the crown of Eng- 
land, as might be ſhewn by records of unqueſtionable truth 
and authority, but this is not the buſineſs of this place ; yer 
nevertheleſs the pope made great uſurpations and incroach- 
ments upon the right of the crown herein. 

King Henry VIII. in the twenty-fifth year of his reign ha- 
ving pared off thoſe incroachments in a good meaſure by the 
ſtatute of 25 H. 8. capp. 19, 20, 21. in the twenty- ſixth yeat 
of his reign the ſupremacy in matters eccleſiaſtical is rejoind 
and reſtored to the crown by the ſtatute of 26 H. 8. cap. 1. 

The papal incroachments upon the king's ſovereignty in 
cauſes and over perſons eccleſiaſtical, yea even in matters ci- 
vil under that looſe pretenſe of in ordine ad ſpiritualia, had ob- 
taind a great ſtrength, and long continuance, notwithſtanding 
the ſecurity the crown had by the oaths of fealty and allige- 
ance; ſo that there was a neceſſity to unrivet thoſe uſurpa- 
tions by ſubſtituting by authority of parliament a recognition 
by oath of the king's ſupremacy as well in cauſes eecleſiaſti- 
cal, as civil. 1 


And 


76 Hiſtoria Placitorum Corone. 


And PRI after theſe revelurichs, that gen in the 
life, and on the death of Henry VIII. Edward VI. and queen 
Mary, queen Elizabeth coming to the crown, the oath of ſu- 
premacy was enacted by the ſtatute of 1 Eliz. cap. 1. for the 
better ſecuring of the ſupreme authority of the crown of Eng- 
land as well in matters eccleſiaſtical, as temporal; which I 
ſhall not here repeat, but reſerve the ſame, and what i is pro- 
per to be ſaid en it, to a particular chapter here- 


- after. (0 


Ader and the dangerous ibn of popiſh recuſants 
gave the occaſions of enacting of the oath of obedience by 
the ſtatute of 3 Jac. cap. 4. which I ſhall likewiſe refer to its 
proper place. 

And thus far touching alligeance, and the ſecurities of the 


fame by the oath. of en and the profeſſion of lige 
homage. . 5 


＋ 


0 H A P. XI. 


e treaſons at the Common lau, | 
and their uncertainty. 


* 


Aving ſhewn in the former chapter the kinds and 
bonds of fidelity and alligeance from the ſubject to the 

king, I come to conſider of thoſe crimes, that in a ſpecial 
pw and fignally violate that alligeance, namely high 
treaſon. 


At Common law the crime of high treaſon had fome kinds 
of limits and bounds t to it. 


4 3 
i Vide paſiea cap. af. 
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In the time of Henry II. Glanvit, who then wrote, Lib. IV 
cab. 1 & 7. tells us of four kinds of rrimina leſs majeſtatis, 
vix de morte regis, de ſeditione regni, de ſeditione exercitiis re- 


gis, and the counterfeiting of the great lea]; for as to the 


counterfeiting of money, that came under the title of Cimen 


: falf,, and the puniſhment thereof antiently was various; but 5 


of that particular hereafter. ED 5 
Bracton, that wrote in the time of Henry III. Lib. III. 

cap. 3. Siquis all ſu temerario machinatus fit in mortem domint = 

regis; vel aliquid egerit, vel agi procuraverit ad ſeditionem (a) 


© domini regis, vel exercitls ſui; vel procurantibus auxilium & 


ce confilium prebuerit, vel conſenſum, licet id, quod in voluntate 
“ habuerit, non perduxerit ad effeftum”; to which he adds 
counterfeiting of the ſeal and money; which, tho they come 
under crimen falfi, yet are reckond by him among the crimina 


leſs majeſtatis : tho in theſe old authors treaſon is ſometimes 
expreſſed by the name of ſedition, yet that word is too gene- 
ral and comprehenſive of other offenſes not capital, as well as 
of treaſon ; and therefore a charge of ſedition againſt the 


king, or of exciting ſedition, or of ſpeaking, writing, or do- 


ing any thing ſeditiouſly, doth not amount to a charge of : 


treaſon ; and therefore it was, that in the caſe of Selden and 


others, Trin. 5 Car. B. R. ( , when upon an habeas corpus the 
parties were returned committed by the privy council by the king's 


 rommand | 


8 In the caſe of Mr. Selen this bin | legal | proderting (as will appear | 
ſuppoſed to be the true reading, but in from ſeveral records 


hereafter quoted) 


moſt of the MSS. of Bratton the word in 
this place is ſeductionem, altho in other 
places of the ſame 88e e the word ſe- 


ditio is uſed: Fleta makes frequent uſe 


of the word Seauttio, Lib. I. cap. 20. 
F. 1. cap. 2 1. . 1, 2, 5. (the laſt of which 


places ſeems to be a direct tranſcript from 
Bratton) tho the word ſeditio is once 
uſed by him, qdifto capite, 6. 8. and 


Bratton afterwards in this ſame chapter 


ſtyles a traitor ſeduftor. 


Heng bam cap. 2. and Glanvil, Tib. I. 
cab. 2. both of them place ſeditionem 


in the rank of treaſons, and ſo it was 
eſteemed by the Civil law. Dig. Lib. 
XLVIII. if. 4. ad leg. Jul. Majeſtatis, 
1. 1. tit. 19. De pænis, L 38. F. 2. Ser 
Aibio continued to be the technical word 


until the terms proditio & proditoriè 
prevaild in its room, which laſt word muſt 
now be neceſſarily uſed in every indict- 
ment of treaſon. 3 Co. Inſt. 4, 12,15. 
( Mich. 5 Car. I. Vide Ruſyworth's 
Hiſtorical Collections, Vol. I. P. 67 9. Ap- 
pendiæ p. 18, Sc. Seldeni Opera, Vol. VI. 
P. 1938. The court was content, that 
they ſhould be bailed, but ſaid, that 
they ought to find ſureties alſo for their 
good behaviour: they had their ſureties 
ready for the bail, but they were re- 
manded to the Tower; becauſe they 
would not find ſureties for the good be- 
haviour. Selden was not bailed till May 
1631. and not diſcharged from his bail 
till January 1634. Vindicie Maris Clauſi. 
Seldeni Opera, Vol. IV. P. 1427, Ec. 


1 4 * ther 
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command for ſtirring up edition ain the bing, the priſoners i 
were bailed in the king's court, becauſe it amounted not to I 
to a charge of treaſon, for ſedition ! in a true legal lignifica* 3 
tion doth not import treaſon. 
Fleta, who wrote in the time of Edward I. agrees almoſt 
verbatim with Bratton, viz: Lib. I. cap. 20, 21. (c) 
Britton, who made his book in the time alſo of king Ed- 
ward I. reckons up treaſons much in the fame manner, yet 
makes ſome additions, cap. 8. de treſon; © Grand treſon eff 
a compaſſer noſtre mort, ou diſberiter nous de noſtre royalme, 
& ou de fauſer noſtre ſeal, ou de A" noſore e 
& de le retoundre.” 
And cap. 22. de appeles: © 2 aſcunes * que touchent 
noſtre ſuyt, et poient eſtre ſuys pur nous, ficome de vers nos 
mortels enemies, de noſtre Jeal, de noſtre corone, er de uglre 
monoye fauſe. 
Again; © En primes, c ſta dire, de abpels de . que 
poient eſtre faitx par nous, et nemye pour nous, ficome de tre- 
ſon, et de compaſſement purveu vers noſtre perſone pour nous 
mettre a mort, ou noſtre compayne, ou noſtre pere, ou noſtre 
mere, ou nos enfauntz, ou nous diſheriter de noſire royalme, 
n de trahir noſtre boſte, tout ne foi tiel compaſſement mys 
* en effect. 2 
And in che later end of the ſame chapter, „ Er de 
fauſyn de noſtre ſeal, & de noſtre monoye, purra lenſuer ap- 
pels pour nous en meſme la manere, et aufi del pur, gifer de no- 
« ſtre compayne, ou de nos filles, ou des norices de nos enfaunts : 
os 8 a) En queuX caſes ſoit le jugement, de eſtre treyne, et pen. 
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(c) He does not rank the counterfeit- 


ing of the ſeal or of the coin among the 


crimina leſe majeſlatis, (as Bratton 
does) but among the crimina falſi, Lib. I. 
cap. 22 


(4) According to the Mirror of Fuſti- 


ces, P. 21, 22. high treaſon is commit- 
ted, 1. Per ceur, que occident le roy, ot 


22 wr ae faire. 2. Per ceux, que 


luy diſheritent del royalme, per [cenx que] 


trahiſſent un hoſt, ou compaſſent de le 
faire. z. Per cenx avowterors, que ſpar- 
gifſent le * le roy, le file le roy eig- 


ne ſſe 4 avant cco que elle ſoit na- 
ry, en la garde le roy, ou la nurice le 
ant le heirè le roy. Theſe are the 
only offenſes, which that treatiſe calls 
Crimes de Majeſty. Counterteiting of the 


king's ſeal or money is ranked under 


Fauſonne 75 „P. 29. And every ſpecies of 
petit treaſon is ſtyled 2. reaſon, P. zo. as it 
is alſo by Briton, cap. 8. 

It is one of the articles againſt Reger 
Mortimer, Rot. Parl. 4 F. 3. u. 1. 28 


E. 3. 1. 8. that he compaſſed to-deſtroy ß 
les uurris le roy, If a private lord was 


injured 


oy 
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« du, Nc.“ By theſe various h of Briton it ap- 
pears, that the crime of high treaſon was very uncertain z 
ſometimes ſtyled under the name of felony, ſometimes had 
the puniſhment of petit treaſon applied to the crime of high 
treaſon, and ſome crimes mentiond, as treaſons, which were 
not ſo taken by Bracton, or Fleta; nd indeed in the farther 
_ purſuit of this argument we ſhall find, that at common law 
there was a great latitude uſed in raiſing of offenſes into the 
crime and puniſhment of treaſon, by way of i interpretation 
and arbitrary conſtruction, which brought i in great inconve- 
nience and uncertainty. 
In the parliament of 33 E. 1. now printed 0 which 1s 
hkewiſe entred P. 33 E. 1. Rot. 2 2. North t. coram rege. Ni-. 
cholaus de Segrave was impeached (F) de eo, quod cum dominus 
rex nunc in ultima guerra ſua Scotiæ inter hoſtes & inimicos 
« ſuos extitiſſet, & idem Nicholaus de Segrave homo ligeus te- 
nens de ipſo domino rege per homagium & fidelitatem in eadem 
guerra in exercity & auxilio ipſius commorans eſſet; idem 
Nicholaus de Segrave motu proprio, malitioſe, & abſque cauſe 
contentionem & diſcordian verſus Johannem de Crumbwell in 
codem exercitu ſimilitty in auxilium regis exiſtentem movebat,” 
laying g great iniquities to his charge; that Crumbwell offered to 
defend himſelf againſt theſe i imputations, as the king's court 
| thould award: Er ad hoc fidem ſuam ei dedit ; et poſt eſuſdem 
 fidei dationem predictus Nicholaus elongando ſe & ſuos, & ex- 
 trahendo predictum Johannem & ſuos ab exercitu & auxilio ip- 
frus domini regis, quantum in ipſo Nicholzo fuit, eundem dominum 
regem inter inimicos ſuos periculo hoſtium ſuorum relinquendo 
ſprevit, & prediftum Johannem ad ſe defendendum in curia re- 
is Franciæ adjornavit, & certum diem ei dedit ; et fic, quantum 
in eo fuit, ſubmittens & ſubjiciens dominium regis & regni An- 
gliæ ſubjectioni domini regis Franciæ; and that in purſuance 
thereof contrary to the king's prohibition he took his journey 


towards 


injured i in chi manner, it was antiently © chambre, ou ma femme, ou la norrice 

petir treaſon : © Traditores autem, qui © de mon heire, ou le aunt, &c.” Mirror 
dominum, dominamve interfecerint, vel de Fuſtice, p. 3 l. Vide Briton cap. 22.(70.) 

* qui cunt uxoribus dominorum ſuorum, (e Iu Ryley s Placita Parlamentaria, 

vel faliabus, vel nutricibus duminorumt P. 266. 

* concubuerint”, &c. Fleta, Jab. I. cap. J) Per Nicholaum de Warewick, qu 

3?- $.4. * On diſparage ma file, en ma ſequitar pro domino rege. 
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towards France; and that he did th 0 nequiter & malitioſe 


in perſone domini regis periculum, curie ſue contemptum, co- 
6c rone & dignitatis ſue regie lefionem & exharedationem ma- 
« nifeſtam, © contra ligeantiam, homagium, juramentum, & fi- 


ce delitatem, quibus ipſe domino regi tenebatur. Segrave con- 
feſſed the offenſe. The lords in parliament are charged by 
the king upon their alligeance to give advice, what puniſh- _ 
ment was to be inflicted; © Qui omnes habito ſuper hoc dili- 


* genti tractatu & adviſ, amento, confideratis & intellectis omni- 


« bus in dicto facto contentis & per predictum Nicholaum plene 
V enpreſſe cognitis, dicunt, quod crimen hujuſmodi meretur 


6e pœnam amiſſionis vite, Tc.” but he was after pardoned. 
Which judgment ſeems to import no leſs, than the crime 


of high treaſon, tho the whole Jn be not declared at 


e but with an c. 
Accrosching of royal power Was A uiaal- G of high 


7 treaſon antiently, tho a very uncertain charge, that no man 
could well tell, what it was, nor what defenſe to make 
to it. 

| The great 4 againſt the Spencers about the 1 E. * 
was, that they did accroach royal power, whereof leveral i in⸗ 


ſtances are given. (g 


The great charge againſt Roger Mortimer in the parliament 

of 4 E. 3. next to that of the procurement of king Ed-· 
ward II. s death, was accroaching of royal power, whereof ſe- 

veral inſtances are given; but he had judgment by the lor 


in parliament to be drawn and hanged, upon that article on- 
ly, that concerned the death of king Edward IL. Vide infra 


cap. 14. 
Te 21E, z. Rot. 23s rex coram rege. John Gerberge, Knt. 
indicted, Quod ipſe fimul cum aliis in campo ville de Royſton 
in alta regia i ſtrata” , rode armed with his {word drawn in his 
hand modo guerrino, and aſſaulted and took William de Bote- 
 lisford, and detained him, till he paid 90 J. Oc. and took 
away his horſe, © uſurpando fibi infra regnum regis regiam po- 
©. peſtatem ipſo domino rege in partibus exteris exiſtente, contra 
« ſui ligeantiam, & regis & coronæ Ef us prejudicium, & Jedi- 


* | | tionem 
(2) Vide Knighton, P. 2 545, 2547. Edit. 7 wyſden, 


r 
Del 
A 


» 
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© tionem manifeſtam he prayed his clergy, but was ouſted 
of it, Quia privilegium clericale in hujuſmodi caſu ſeditionis ſe- 
cundum legem & conſuetudinem regni hactenus obtentas & uſitatas 
non eſt allocandum (h) : but yet he refuſing to plead was not 
convicted, as in caſe of treaſon; but was put to penance ad 
pænitentiam ſuam; two of his companions being convicted by 
verdict, had judgment, quod diſtrahantur & ſuſpendantur. 
This judgment it ſeems troubled the commons in parlia- 
ment, who thought, that the accroaching of royal power was 
ſomewhat too general a charge of treaſon before the ordinary 
courts of juſtice, tho it had beeri uſed in charges of treaſon 
in parliament; and therefore in the parliament following held 
Craſtino Hilarii 21 E. 3. u. 15. there is a petition in parlia- 
ment in theſe words: Item prie le commen, qe come aſcuns des 
juſtices en place devant eux ore de novel ont adjudges pur treaſon 
accrochment de royal poer, pry le dit commen, que le point ſoit 
deſclare en ceo parlement, en quele caſe ils accrochent royal poer, 
pier quei les ſeigneurs perdent lour profit de le forfeiture de lour 
tenents, et les arreynes benefice de ſeint eſeliſe. 
Neo. En les caſe, ou tiel judgments ſont rendus, ſont les points 
des tieux treaſons et accrochments declares per meſmes les judge- 
ments. e ns | 18 7 | „ | 
In 22 A. 49. (i), it appears, that John at Hill was indict- 
ed, and attaint of high treaſon for the death of Adam de Mal- 
ton nuntii domini regis miſſi in mandatum ejus exequendum. 
And in the year before, viz. 21 E. z. 23. it ſeems admit- 
| ted, that an appeal of treaſon lies for the killing one of ma- 
| lice prepenſe, that was ſent in aid of the king in his wars 
with certain men of arms. | oo | 
King Edward II. being depoſed, and committed priſoner to 
Barclay caſtle, under the cuſtody of Fohn Matravers and Tho- 
mas Gurney, was there by the procurement of Roger Mortimer 
barbarouſly murderd ; for which Mortimer and Gurney were 
attainted of treaſon by judgment of the lords in parliament. 
4E. Jo n. 1, 5. (k) | | | rnd. 


Mlatru- 
(hb) For the ſame reaſon clergy was (&) Vide Rot. Parl. 28 E. z. u. 8. 

refuſed in T horpe's caſe, T. 21 E. 3. when the judgment againſt Mortimer 

Rot. 23. Rex. de quo vide paſtea. was reverſed. | | 
(i) Z. Treaſon 14. | 


a. Y ; : A W 
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Matravers was ſuſpected to be guilty, but yet he played 
/ another game, for tho he knew of the death of Edward II. 
| yet he informed Edmund earl of Kent, half-brother to Ed- 
= | ward II. that he was living; the earl therefore with many 
—_ others raiſed a force for his deliverance, but prevailed not, 
but was for that fact attainted of treaſon, anno 3 E. 3. which 
attainder was afterwards in the parliament 28 E. z. reverſed, 
and the grandchild of the earl of Kent reſtored (1): John Ma- 
trauert, who it ſeems had animated the inſurrection of the 
earl of Kent, tho he fled into Germany, yet by judgment of 
. the lords in parliament 4 E. z. n. 3. was attainted of treaſon 
8 for the death of the earl of Kent: the words of the record 
are, © Tres-touts les peres, counts, et barons aſſembles a ceſt par- 
« lement a Weſtminſter fi ont examine eſtraitment, et ſur ce 
&* ſont aſſentus et accordes, qe John Matravers fi eſt culpable de 
la mort Eſmon count de Kent le uncle noſtre ſeigneur le roy 
< ge ore eſt, come celui qe principalment, trayterouſment et fauſ- 
ment la mort le dit counte compaſſa iſſint, qe la ou le dit John 
ſavoit la mort le roy Edward, ne pur quant le dit John par 
enginous manner et par ſes fauſſes et mauveyſe ſubtilties fiſt le 
< dit counte intendre la vye le roy, le quel fauſſe compaſſement 
t fuſt cauſe de la mort le dit counte et de tout le mal qe ſ enſuiſt, 
„ par quoi les ſus-dits peres de la tre et jugges du parlement a- 
J jugsgent et agardent, qe le dit John ſoit treine, pendus, et de- 
colle, come treitre, queu part, qil ſoit eſtre true. 
Upon this judgment Matravers brought a petition of re- 
verſal. Rot. Parl. 2 1 E. 3. n. 65. dorſ. but nothing was done 
upon it; but Rot. Parl. 2 5 E. 3. P. 2. n. 54, 55. he was reſto- 

red by «2 of putaniant. ᷣ v 
hy theſe, and the like inſtances, that might be given, it 
appears, how uncertain and arbitrary the crime of treaſon 
Was before the ſtatute of 25 E. 3. whereby it came to pals, 
that almoſt every offenſe, that was, or ſeemd to be a breach 
of the faith and alligeance due to the king, was by con- 
ſtruction and conſequence and interpretation raiſed into the 


offenſe of high treaſon. And 
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(DU That attainder was reverſed long mund his eldeſt ſon, and Margaret coun- 
before, vis. 4 E. z. Vide Rot. Parl. 4 E. teſs dowager of Kent; and Edmund the 
3. % 11, 12. upon the petition of Z4- ſon was reſtored. 
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And we need no greater inſtance of this multiplication of 
conſtructive treaſons, than the troubleſome reign of king Ri- 
chard II. which, tho it were after the limitation of treaſons 
by the ſtatute of 25 E. 3. yet things were ſo carried by fac- 
tions and parties in this king's reign, that this ſtatute was 
little obſerved; but as this, or the other party prevailed, ſo 
the crimes of high treaſon were in a manner arbitrarily im- 
poſed and adjudged to the diſadvantage of that party, that 
was intended to be ſuppreſſed ; ſo that de facto that king's 
reign gives us as various inftances of theſe arbitrary determi- 
nations of treaſons, and the great inconveniences that aroſe 
thereby, as if indeed the ſtatute of 25 E. 3. had not been 
made or in force. And tho moſt of thoſe judgments and de- 
clarations were made in parliament (); ſometimes by the 
king, lords, and commons; ſometimes by the lords, and af- 
terwards affirmed and enacted, as laws; ſometimes by a ple- 
nipotentiary power committed by acts of parliament to par- 
ticular lords and others, yet the inconvenience, that grew 
thereby, and the great uncertainty, that happend from the 
ſame, was exceedingly pernicious to the king and his kingdom. 
I ſhall- give but ſome inſtances. Rox. Parl. 3. R. 2. u. 18. 
John Imperial, a public miniſter, came into the kingdom by 
the ſafe conduct of the king, and he was here murdered (m); 
and an indictment taken by the coroner upon the view of his 
body, Quel caſe examine et diſpute entre les ſeigneurs et com- 
© mons, et puis monſtre au roy en plein parlement, eſtoit illoques 
devant noſtre dit ſeigneur le roy declare, determine, et p 2 
tus, qe tiel fait et coupe eſt treaſon, et crime de royal majeſty 
* blemy, en quel caſe y ne doet allouer a nulli de enjoyer privilege 
ff e . 
This declaration, it is true, was made and grafted upon 
the clauſe in the latter end of the ſtatute of 25 E. 3. touch- 
ing declaring of treaſons by parliament. = 
In the parliament of 10 R. 2. there was a large commiſ- 
ſion (o) granted by the king upon the unportunity of certain 
e SL great 


©) This was the reaſon why the ſta- (m) Holin. Chron. p. 422. 60. J. 

tute of 25 E. z. was not followed, be- () See 3 Co. Inſtit. 8. | | 
cauſe that ſtatute was not thought to li- (o) See this commiſſion 10 R. 2. cap. 1. 
mit declarations in parliament. and State Trials, Vol. I. P. 3. 
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preat lords, and of the commons in parliament, to the 


archbiſhop 5 Canterbury and others for the reformation of 
many things ſuppoſed to be amiſs in the government; which 


commiſſion was thought to be prejudicial to the king's pre- 


rogative. Vide Rot. Part, 10R 2. n. 34. Rot. Parl. 21 R. 2. 
u. 11. 


After this. vi (2.08 25 Aug. 11 N. 2. the king called ths 


= the two chief jultices, and divers others of the Judges, and 
propounded divers queſtions touching the proceeding in that 


parliament, and the obtaining of that commiſſion; and they 


gave many liberal anſwers, and among the reſt, © Puke pœ- 
. 2 nam merentur, qui compulerunt ſive arctarunt regem ad con- 


* ſentiendum confectioni dictorum ſtatuti, ordinationis, & com- 


miſſionis? Ad quam queſtionem unanimiter reſponderunt, quod 


et ſunt, ut proditores, merito puniendi: Item qualiter ſunt illi 


« puniendi, qui impediverunt regem, quo minus poterat exercere, 
« que ad regalia & prerogativam ſuam pertinuerunt ? Unani- 
iter etiam reſponderunt, quod ſunt, ut proditores, etiam pus 
E niendi', with divers other queſtions, and anſwers to the 


like purpole. (p) 


This extravagant, as wal a8 e FAVE of 

treaſon by theſe judges, gave preſently an univerſal offenſe to 
the kingdom ; for preſently i it bred a great inſecurity to all 
perſons, and the next parliament craſtino purificationis 11 R. 2. 

there were divers appeals of treaſons by certain lords appel- 
lors, wherein many were convict of high treaſon under ge- 
neral words of accroaching royal power, ſubverting the realm, 
Oc. and among the reſt thoſe very judges, that had chits 
| liberally and arbitrarily expounded treaſon in anſwer to the 
king's queſtions, were for that very cauſe: adjudged guilty | 


of high treaſon, and had judgment to be hanged, drawn, 
and quartered, tho the execution was ſpared (); and they 


having led the way by an arbitrary conſtruction of treaſon 
not within the ſtatute, they fell under the ſame fate by the 


like arbitrary conſtruction of the crime of treaſon. 


4 1 Neither | 


% See the queſiions and anſwers. lang FED Tyeſilian, who was executed 
State Trials, Vol. I. p. 8. according to the judgment. See State 
(4) They were all baniſhed to Ire- Trials, Vol I. P. 13, 14. 
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Neither did it reſt here, for the tide turned, and in Rot: 
Parl. 21 R. 2. n. 12; 13. the commiſſion before mentioned, 


and the whole parliament of 11 R. 2. is repeald, and a new 


appeal of treaſon againſt the duke of Glouceſter, earl of Arun- 
del, and the commiſſioners in the former commiſſion, and the 


procurers thereof under that common ſtyle of accroaching 
royal power, whereupon divers of them were condemned; 


as traitors: and n. 18. there were four points of treaſon fars 
ther declared, wiz. © Cheſcun qe compaſſe, et purpoſe la mort le 
* roy, ou de lui depofex, ou de ſuſrendre ſon homage liege, ou 
25 „ celuy, ge levy le people, et chivache encountre le roy a. faire 
Euere deins ſon realme, et de ceo ſoit dument attaint, et ad- 
« jugge en parlement, ſoit adjuggex come traytor de haut treas 
-f encountre Ia corone, et forfeit de lui, et de ſes heyres, 
* gecungues touts ſes terres, tenements, te poſſeſſions, et libertys, et 
* touts autres inheritements, qeux il ad, ou aſcun autre a ſor 


- : eps, ou avoit le jour de treaſon 3 4 bien en fee tel, 


come de fee fimple, au roy. 
- Theſe four points of treaſon ſcem to be included within 


the ſtatute of 25 E. z. as to the matter of them, as ſhall be 
hereafter ſhewed; but with theſe differences, viz. 1. the for- 
feiture is extended farther than it was formerly, namely to 


the forfeiture of eſtates- tail and uſes. 2. Whereas the anti- 
ent way of proceeding againſt commoners was by indictment, 
and trial thereupon by the country, the trial and judgment 
is here appointed to be in parliament. 3. But that, wherein | 


the principal inconvenience of this act lay; Was this that 
whereas the ſtatute of 25 E. z. required an overt- act to be 
laid in the indictment, and proved in evidence; this act hath 
no ſuch proviſion, which left a great latitude, and uncertainty 


n point of treaſon, and without any open evidence, that 
* fall under human cognizance, ſubjected men to the 
great puniſhment of treaſon for their very thoughts, which 
without an overt- act to manifeſt them are not triable but by 
God alone. 


Theſe were the inkavoy ds of the bk of this 


great boundary of treaſon, and letting in of conftruCtive trea- 


ons, which by various viciſſitudes and revolutions miſchieved 
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all parties I or laſt, and left a great unquietneſs, and 
unſettledneſs in the minds of people, and was one of the o 
caſions of the unhappineſs of that king. 


Henry IV. uſurping the crown, and the people being ſuffi· 


ciently ſenſible of the great miſchiefs, they were brought in 


by theſe conſtructive treaſons, and the great inſecurity there- 


by. Rot. Parl. 1 H. 4. n. 70. the parliament of 21 R. 2. is 


entirely repealed, that of 11 R. 2. entirely revived; and it 
was enacted (7), that a parliamentary authority be not for 
the future lodged in a committee of particular perſons, as it 


Was done 21 R. 2. Et auxint meſme noſtre ſeigneur le roy de 
| © ſon propre motif reherceant, qe come in le dit parlement tenux 
lan 21. y fueront ordeynes per eſtatute pluſeurs pains de trea- 
Jon, ſs qe Y ne avoit aſcun home, qe ſauoit, come il ſe deuſt ſa- 
voir, de faire, parler, ou dire pur doubt des tielx paines, diſt, 
ge ſa volunte ef} tout outrement, qe en nul temps avener aſcun 
trayſon ſoit adjug ges autrement qil ne feuſt ordeignes. par ſta- 


tute en temps de ſon noble: aiel le roy E. le 3. qe dieu aſſoyl; 
dont les dits ſeigneurs et comens fuerent tres grandment 


* neur le roy. () 


| Now altho the crime of high treaſon is the greateſt crime 
againſt faith, duty, and kun ſociety, and brings with it 
the greateſt and moſt fatal dangers to the government, peace, 
and happineſs of a kingdom, or ſtate, and therefore is deſer- 
vedly branded with the higheſt ignominy, and ſubjected to the 
yet by theſe in- 
ſtances, and more of this kind, that might be given, it ap- 
pears, 1. How neceſſary it was, that there ſhould be ſome 
| fixed and ſettled boundary for this great crime of treaſon, | 


oreatelt penalties, that the law can inflict ; 


and of what great 1mportance the fatute of 25 E. 3, was, 
in order to that end, 2. How dangerous it is to depart from 


the letter of that ſtatute, and to multiply and inhanſe crimes 


into treaſon by ambiguous and general words, as accroaching 
of royal power, ſubverting of fundamental laws, and the 
like; and 3. How dangerous it is by conſtruction and ana- 


logy 1 to make trealons, where the letter of the law has not 


2 CRT done 
60 See 1 H. 4. cap. 3, 4 U 5. 6 See I H. 4. cap. 10. 


rejoyces, et mult humblement ent remercierent moſtre dit Ke. 
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done it: for ſuch a method ait of no limits or bounds, 
but runs as far as the wit and invention of accuſers, and 


the odiouſneſs and deteſtation of perſons accuſed will 
carry men. ( 


> CHAP. XII. 


| Touching the flatute of 25 E. 3. and the 
wies treaſons therein declared. 


\ Parliament was held on Wedneſday on the feaſt of st. Hit : 
25 E. z. at which parliament the ſtatute declaring the 
| clint of treaſon was made. The petition of the commons, 


upon which it was made, is Rot. Parl. 25 E. z. P. 2. #. 17. 


in theſe words: Item come les juſtices noſtre ſeigneur le 
« roy aſſignes en diverſes countees ajuggent les gents, qe ſont 
empeches devant eux, come treitors par divers cauſes dif 
conus a la comen eftre treiſon, qe pleſe a noſtre ſeigneur 
le roy par {on counſel, & par les graunts & ſages de la 
terre declarer les points de treſon en ceſt preſent parles 
ment. 


 « Ry. Quant a la petition touchant treiſon noſtre ſeigneur 
le roy ad fait declarer les articles de ycele en manner qe 
4 enſuit : ceſt aſſavoir, en caſe quant home face compaſer 

ou ymaginer la mort noſtre ſeigneur le roy, ou madame fa 
compaigne, ou de lour fitz primer & heir; ou ſi home 
violaſt la compaigne le roi, & la eiſne fille le roy nient 
mariẽ, & la compaigne a leiſne fitz & heire du roi ; & ſi 
home leve de guerre contre noſtre ſeigneur le roy en ſon 
royalme; ou ſoit adhereant as enemies noſtre ſeigneur le 
roy en le royalme, donant a eux eide, & confort en ſon 


royalme ou par aillours, & de ceo provablement ſoit at- 
* teint 


ce 
cc 
« 
cc 


cc 


ce 
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cc 


(r) This reaſoning of bar autbor bs protationt of compaſſi 44 the death of the 
* 


annals * againſt conſtructive inter- 
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teint de overt fait par gents de lour condicion: Et ſi home 


contreface le grant ſeale le roy, ou {a monoie, & fi home 
apporte fauſſe monoie en ceſt royalme contrefait a la mo- 


noie dengleterre, ſi come la monoie appellee Luſſeburgh, ou 
autre ſemblable a la dite monoie dengleterre, ſachant la 
monoie eſtre fauſſe, pur marchander ou paiement faire en 


deceit noſtre ſeigneur le roy & de ſon people: Et ſi home 
tuaſt chancellor, treaſurer, ou juſtice noſtre ſeigneur le roi 


del un baunk, ou del autre, juſtice en eir, des afſhiſez & 
de touz auters juſtices aſſignez a oyer & terminer, eſteantz 


en lour places enfeſant lour office. Et fait a entendre qe 
en les caſes ſuſnomees doit eſtre ajuggee treiſonce, qe eſtent 
a noſtre ſeigneur le roi & a fa royale majeſte, & de tiels 
maneres de treiſon la forfeiture des eſcheets appertient a 
noſtre ſeigneur le roy, ſibien des terres, & tenementz tenuz 


des auters, come de lui meſme: oueſque ceo il y ad autre 


manere de treiſon, ceſt aſſavoir, quant un ſervant tue ſon 
meſtre, une feme, qe tue ſon baron, quant home ſecular 


ou de religion tue {on prelate, a qi il doit foi & obedi- 


ence, & tiel manere de treiſon doun forfeiture des eſcheets 
a cheſcun ſeigneur de fon fee propre; & pur ceo qe plu- 
ſours autres cas de ſemhlable treiſon purront eſchaier en 


temps avenir, queux home ne purra penſer ne declarer en 


preſent, aſſentu eſt qe qui autre cas ſuppoſe treiſon, qe 


neſt eſpecifietz peramont, aviegne de novel deuant aſcuns 
8 . 


juſtices, demoerge la juſtice ſanz aler a juggement de 


treiſon, tantque per devant noſtre ſeigneur le roy & ſon 


parlement ſoit le caſe monſtre, & declare, le quel ceo doit 
eſtre ajugge treſon, ou aut' felonie; & ſi par cas aſcun 
home de ceſt royalme chivache armee deſcovert, ou ſecret- 
ment ad gentz armez contre aſcun autre pur lui tuer ou 


deſrobber, ou pur lui prendre & retener tanque il face 
fyn ou raunceon pur ſa deliverance avoir, neſt pas lentent 


du roy & du ſon counſeil, qe en tiel cas ſoit ajugge trei- 


ſon, einz ſoit ajugge felonie, ou treſpaſs ſolonc la ley de la 
terre auncienement uſee, & ſolonc ceo qe le cas demand: 


Et ſi en tiel cas, ou autre ſemblable devant ces heures aſ- 


cun juſtice eit ajugge treiſon, & par ycelle cauſe les terres 


« & te- 
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KE tenementz devenuz en la maine noſtre ſeigneur le roi come 
4 forfaitz eient les cheifes ſeignours de fee lour eſcheets des te- 


1 | | 
nementz de eux tenuz, le quel qe les tenementz ſoient en la 


maine le roi ou en main dauters par doun, ou en autre ma- 


« nere: ſavant toutes foits a noſtre ſeigneur le roi lan, & le 


waſt, & auters forfeitures des chatelx, qe a lui attient en les 
cas ſuſnomez, & qe briefs de ſcire facias vers les terre te- 
nants ſoient grantez en tiel cas ſanz autre original & ſanz 


4 alouer la protection noſtre ſeigneur le roi en la dite ſuyte; ; 


& de les terres, qe ſont in la maine le roi, ſoient grantes 
briefs as viſcontz des countees la, ou les terres ſerront, de 
oOuſter la maine ſanz autre delaiee. . 

The ſtatute itſelf is drawn up upon this petition and an- 


ſwer, and differs nothing in ſubſtance from the anſwer to the 


petit ion upon the parliament- roll: the ſtatute itſelf runs in 


theſe words; Item, whereas divers opinions have been be- 
fore this time in what caſe treaſon ſhall be ſaid, and in 
vubat not, the king at the requeſt of the lords and of the 


“commons hath made a declaration in the manner, as here- 


after followeth; that is to ſay, when a man doth compaſs 
or imagine the death of our lord the king, or our lady his 
“queen, or of their eldeft ſon and heir; or if a man do 
violate the king's companion, or the king's eldeſt daughter 
unmarried, or the wife of the king's eldeſt ſon and heir; 
or if a man do levy war againſt our lord the king in his 
realm, or be adherent to the king's enemies in his realm, 
giving to them aid and comfort in the realm or elſewhere, 
and thereof be provably (a) attainted of open deed by 
the people of their condition; and if a man counterfeit the 
king's great or privy ſeal, or his money; and if a man bring 
falſe money into this realm counterfeit to the money of Eng- 
«* land, as the money called Luſhburgh, or other like to the {aid 
“ money of England, knowing the money to be falſe, to mer- 
chandize or make payment in deceit of our lord the king 
and of his people: and if a man lay the chancellor, treaſurer, 


cc 


cc 


cc 


cc 


ce 


(c 


Kor the king's juſtices of the one bench or the other, juſtices 


in eyre, or juſtices of aſſize, and all other juſtices aſſigned 


©: A'S Sto 
(a) See 3 Co. Inſtit. p. iz. 
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ce to hear and determine, being in their places doing their 
6 offices. And it is to be underſtood, that in the caſes a- 
* bove rehearſed that ought to be judged treaſon, which 
“extends to our lord the king and his royal majeſty, and 
<« of ſuch treaſon the forfeiture of the eſcheats pertaineth to 
< our lord the king, as well of the lands and tenements holden 
ce of others, as of himſelf : and moreover there is another man- 
« ner of treaſon, that is to ſay, when a ſervant ſlayeth his 
« maſter, or a wife her huſband, or when a man ſecular, or 
“ religious, ſlayeth his prelate, to whom he oweth faith and 
„ obedience; and of ſuch treaſon the eſcheats ought to per- 
„ other like caſes of treaſon may happen in time to come, 
« which a man cannot think nor declare at this preſent time, 
« it is accorded, that if any other caſe ſuppoſed treaſon, . 
“ which is not above ſpecified, doth happen before any ju- 
« ſtices, the juſtices ſhall tarry without any going to judg- 
„ ment of the treaſon, till the cauſe be ſhewed and de- 
4 clared before the king and his parliament, whether it ought 
< to be judged treaſon, ' or other (b) felony: and if par caſe 


cc 
( 


or ranſom for to have his deliverance, it is not the mind of 
< the king, nor his council, that in ſuch caſe it ſhall be 
e judged treaſon, but ſhall be judged felony, or treſpaſs ac- 
(c 


« cording as the caſe requireth. And if in ſuch caſe, or 
cc 


© qther like, before this time any juſtices have judged trea- 
* ſon, and for this cauſe the lands and tenements have 
come into the king's hands as forfeit, the chief lords of the 
6“ fee ſhall have the eſcheats of the tenements holden of 


cc 


hands, or in others by gift, or in other manner; faving 


always to our lord the king the year and the waſt, 
and the forfeitures of chattles, which pertain to him in 
. 2 _— * the 


«6 


( 


2 


to be preferable, vi. elſe; for aut be. antrement. 


« tain to every lord of his own fee: and becauſe that many 


any man of this realm ride armed covertly, or ſecretly 
with men of arms againſt any other to ſlay him, or rob 
„ him, or take him, or retain him, till he hath made fine 


cording to the laws of the land of old time uſed, and ac- 


them, whether that the {ame tenements be in the king's 


— The. old tranllation fem Rete ing abbreviated may be either autre or 
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« the caſes above · named; a that writs of 2 facias 
c be granted i in ſuch caſe againſt the land · tenants without 
< other original, and without allowing an protection i in the 
ſaid ſuit; and that of the lands, Which be in the king 8 
hands, writs be granted to the ſheriffs of the counties, 
„where the lands be, to deliver them out of the king i» 
hands without delay.” Oe. +, 
The ſeveral high treaſons hereby declared are theſe: 8 
1. The compaſſing of the death of the king, queen, or 
prince, and declaring the ſame by an overt- act. 
2. The violation or carnal knowledge of the king s con- 
ſort, the king's eldeſt daughter unmarried, or the prince's wife. 
3. The levying of war againſt the king 
. The adhering to the king's enemies within the land or 


= declaring the ſame by ſome overt- act. 


3 -@ 
A 


PY 
A 


The counterfeiting of the great ſeal or privy ſeal. 

The counterfeiting of the king's coin, or bringing coun= 

” rrfeir coin into this realm. 

The killing of the chancellor, tee juſtices of the 
one bench or the other, juſtices 1 in eyre, juſtices of aſſiſe, ju- 
ſtices of oyer and terminer in their places doing their offices. 


CHAP XIII. 


T, tin 1 treaſon in compaſſing the 
death of the king, queen or * 


T HE fiſt, article of high treaſon 1 by the farure 
of 25 E. z. is this, arid in theſe words: 

* When 4 =, doth compaſs or imagine the death of our brd 
« the king, or of our lady the queen, or of their eldeſt Jon and 


4 heir. 2 


Vo 


or — —— — 
* ä f = 
— —— _— 
— — 


— 
== —— — 
— N ZZ: ZE 88 — — 
8 8 CITY « - 
8 ——— = mY r * — — * 
— — ke S 4 EEREN — — 


— 


== TINA PIR Is 
Dt —: Soon net = DAE DES A 


l 
j 4 
b 
7 
wy 
= 
#h 
= 
ö 1 
nity | | 
= iſ | 
by ind | 
_ 7. 
i 
i : 
40:0 
e 
1 
bw eG 11 
£ TH 
t 2 [| 
4 1 
1 * [ 
Yo $\} ' 
at it 
1s | i . 
SS 
1 BT - 
ti 9 | 
9 8 
4. ö 
5 [1 
OT 
— 25 o «5 ! * 
e 
+ . ne 
1 1 
all. 1 
oY . ' þ 
» \ Bo 
i Y T3099 
en 
ing 
oN 
0 { j 
fot 45M 
YT +0341 |} 
| AL: $344 
Z 4 T9 
Wer 15 I 
q ; 19 HHH | 
* i 
48 FLOP 
110 
(| 4 4 
i 
is wes 
ifs go i 
« Mine 
i 1 
nl 
: \ 14 
4 $* ti 
14 
4 
* 


5 
40 Z 
- — as 3 — 
— * 2 - = 
— = - 
> — * a CR = r n — 
— 5 — * 5 3 SD 2 > XE 

— — — — 


92 Hiſtoria Placitorum Corone. 


of the- king, queen, Or prince. 1 


Upon this Ari there will be thebs conſiderations. 


I. What ſhall be ſaid 2 man that compaſſeth. 
II. What ſhall be ſaid the king, queen, or their eldeſt ſon. 
III. What ſhall be ſaid 4  compaſſing or imagining of any of - 
their deaths. 
IV. What ſhall be evidence, or an overt-aft to prore ſuch 


| imagining. 


V. The form of an nee of compalling the death 


7 
I. What ſhall be ſaid 4 man compa ing, Vc. 
The general learning of this point in relation to natural, 

accidental, or civil incapacities hath been at large handled in 

the former chapters; but there is ſomething peculiar to the 
caſe of high crealpn, which is conſiderable in this diviſion. = 
If an alien amy comes into England, and here compals the 


death of the king, queen, or prince, this is a man compaſ- 
ling within this bw; ; for, tho he be the natural ſubject of 
another prince, yet during his reſidence here he owes à local 
alligeance to the king of England, and tho the indictment 


ſhall not ſtyle him naturalis ſubditus, nor ſtyle the king natura- 
lem dominum, yet it ſhall run proditorie contra ligeantiæ ſus 


| debitum. Co. P. C. p. 5. 7 Rep. Calvin's caſe. (a). Dyer 144. 


If an alien amy fect of another prince comes into this 


kingdom and here ſettles his abode, and afterwards war is 


proclaimd between the two kings, and yet the alien continues 
here and takes the benefit of the king's laws and protection, 
and yet compaſſes the death of the king, this is a man com- 


paſſing within this law ; for, tho he be the natural ſubject of 


another prince, he ſhall be dealt with as an Eygliſh ſubject 
in this caſe, unleſs he firſt openly remove himſelf from the 


King's protection by paſſing to the other prince, or by a pub- 


lic renunciation of the king of England's protection, which 
hath ſome analogy with that, which they call diffidatio, or 
defiance. 
And the ſame law I take to be, if the ſubject of a forein 
prince in war with ours come into n. and here trade 
4 — and 

| 8 fol 6, 15 
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and inhabit either as a merchant, dweller, or ſojourner, if ſuch 
a perſon compaſs the death of the king, he may be dealt 
with as a traitor, becauſe he comes not hither as an enemy, 
or by way of hoſtility, but partakes of the king's protection: 
with this agrees the caſe of Stephano Farrara de Gama, and 
Emanuel Lewes Tinoco, Portuguexe born, and then ſubjects to 
the king of Spain, between whom and the queen of England 
there was then open war, who were indicted and attaint of 
high treaſon for conſpiring with Dr. Lopez to poiſon the 
queen (b). 37 Elix Calvin's caſe. 7 Co. Rep. p. 6. 
And, tho they came hither with the queen's protection, it 
alters not the caſe, for every foreigner living publicly and 
trading here is under the king's protection : and this appears 
by the ſtatute of Magna Charta, cap. 30. Er ſi fint de terra” 
contra nos guerrina, & tales inveniantur in terra noſtra in 
principio guerre, attachientur fine damno corporum ſuorum vel 
“rerum, donec ſciatur a nobis vel a capitali juſticiario noſtro, 
e quomodo mercatores terre noſtræ tractentur, qui tunc invenian= 
tur in terra illa contra nos guerrina ; © fi noſtri ſalvi ſint ibi, 
'Vl! Mann arc Co ooo. wo 
Ihe ſtatute ſpeaks indeed of mercatores, but under that 
name all foreigners living or trading here are comprited. 
And therefore in antient times before the ſubjects of forein 
princes in hoſtility reſiding here were dealt with as enemies, 
a proclamation iſſued for their avoidance out of the king- 
dom; and in default of their avoidance within the time li- 
mited by ſuch proclamation they loſt the benefit of the king's 
„* e Moo 
And after ſuch proclamation, yet upon caution given ſome- 
times by mainpriſe de ſe bene gerendo, ſometimes by oaths of 
fidelity to the king, they had ſometimes ſpecial, and often- 
times general proteCtions, notwithſtanding ſuch hoſtility. Rot. 
Vaſcon. 18 E. 2. 21, 24. Pat. 14 H. 6. part. 2. m. 34, 3 5. 
The ſtatute of the Staple (e), cap. 17. hath made pro- 
viſion for merchants ſtrangers, in caſe war ſhall happen be- 
tween their prince and the king of England, viz. that they 
ſhall have convenient warning by forty days by proclamation 
| to 


(5) Vide Camdeni Eliz. ſub auno 1594. | (e) 27 E. 3. 
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to avoid the realm; and if they cannot do it by that time 
by reaſon of ſome accident, they ſhall have forty days more, 


and in the mean time liberty to ſell their merchandizes: du- 


ring theſe eighty days they have the king's protection, and if 
they do any treaſonable act above-mentioned, they ſhall be 
indicted of treaſon, notwithſtanding the hoſtility between 


their ſovereign and the king of England ; but it ſeems, that 


if he remain here in a way of trade after proclamation ſo 
made, and the time of his demurrage allowed by this act, 
he may be dealt with as an alien enemy; but yet if he after 
that time continues in his way of trade or living as before, 
and ſhall then conſpire the king's death, &c. the king may deal 
with him as an alien enemy by the law of nations, or as a 
traitor by the law of the land; becaule de facto he continues 
as a ſubject, and under the benefit de facto of the king's pro- 
mT CT ß Eo 
| Therefore the general words in Co. N. C. p. 5. wherein he 
Tuppoſeth an alien enemy cannot be guilty of - treaſon, but 
muſt be dealt with by martial law, are to be taken with that 
allay, that is given in Calvin's caſe, fol. 6. b. in theſe words: 


But if an alien enemy come to invade this realm, and be taken 
1 


in war, he cannot be indicted of treaſon, for the indictment 


cannot conclude contra ligeantiæ ſuæ debitum” : the like may 
be ſaid of ſuch as are ſent over merely as ſpies by a forein 
prince in hoſtility ; but an alien enemy living here in the con- 


dition of an inhabitant or trader may be guilty of treaſon 


as well as an alien amy, for. he doth it proditorie and trea- 
cherouſly, and againſt the obligation that lies upon him, as 
well as any others, to be true to the prince, the benefit of 
whole laws and protection he holds, ſo long as he is under 
VVV . „ 
But yet this is obſervable upon the ſtatute of Magna Charta, 
cap. 30. and what hath been before ſaid, 1. That if an alien 


enemy comes into England after the war begun, and lives 


here under the king's protection as a ſubject, yet if he prac- 


tiſe treaſon againſt the king during ſuch his abode here, he 
may be indicted of high treaſon contra ligeantis ſus debitum. 
2. Yet ſuch an alien, coming in after the war begun without 
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the king's licence or ſafe conduct, cannot claim the privilege 


allowed by the ſtatute of Magna Charta, cap. 30. to thoſe that 
were here before the beginning of the war. 2 Co. Inſt. 58. 
3. That by the law of England debts and goods found in this 


realm belonging to alien enemies belong to the king, and may 


be ſeized by him. 19 E. 4.6. 7 E. 4.13. and therefore in 
debt brought by an alien enemy it is a good plea in bar pri- 


A 


md facie, that the perſon is an alien born in G. in partibus 
tranſmarinis ſub obedient Philippi regis Hiſpaniæ hoſtis & ini- 
mici domini regis; ſo that, tho to lome purpoſes he is under 
the king's protection, ſo as to be guilty of treaſon, if he con- 
ſpire againſt the king's life, yet his goods are not by law pri- 
vileged from confiſcation, and the reaſon is, becauſe he might 
ſecure his goods by purchaſe of letters patents of denization, 


and he ſhall not take away the king's rights by his neglect 


But then, what if in truth our merchants have liberty of 


reclaiming their goods and recovering their debts in the hoſtile 
country? May the merchant plaintiff reply with this clauſe 
of the ſtatute of Magna Charta, that © Noſtri mercatores ſalvi 
« ſunt ibi, Oc? 3 


J anſwer, he cannot, for it is reſerved to another kind of 


trial; - for the words are © donec ſciatur a nobis vel a capitali 
juſticiario noſtro, quomodo mercatores noſtri ibi traftentur.” 
The king muſt be aſcertained of the truth of the fact, in 


whoſe cognizance it beſt lies; and if he be ſatisfied, that our 
merchants are permitted to recover their debts in the hoſtile 
kingdom without impediment or confiſcation, this is to be 


notified and declared by ſome proclamation, or inſtrument 
under the great ſeal declaring the fact, and allowing them to 
proſecute for their debts here; and then, by virtue of this ſta- 
tute or public declaration, the merchant alien plaintiff may 


reply with this ſpecial matter in maintenance of his action. 

Here ſomewhat may be of uſe to be ſaid touching trea- 
ſons by embaſſadors of forein princes, wherein altho ſome- 
times reaſon of ſtate and the common intereſt of princes do 


de facto govern in theſe caſes, yet it will not be amiſs to 


conſider 
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conſider the opinions and practices of former times in relation 
to this matte. 


Firſt, If an Engliſbman born, tho he never took the oath 


of alligeance, becomes a {worn ſubject to a forein prince, and 
is employed by him into England as his miniſter, agent or 


embaſſador, and here conſpires againſt the king's life, he ſhall 


be indicted and tried for treaſon, as another ſubject ſhould 


be; and the reaſon is, becauſe no man can ſhake off his 


country wherein he was born, nor abjure his native ſoil or 
prince at his pleaſure. This was the caſe of Dr. Story, 
who had {worn alligeance to the crown of Spain, and was 
here condemned and executed for treaſon. Vide Camden 
Elix. 14 Elig, p. 168. (d) „ 
Secondly, But if a foreiner being the agent, miniſter or 
embaſſador of a forein prince either in amity or enmity with 
the king of England come over with or without the king's 
ſafe conduct, and here conſpire againſt the life of the king, 
or to raiſe rebellion or war againſt him, ſome have been 
of opinion, that he may be indicted of treaſon; but by 
the civilians he cannot, becauſe he came in as a forein em- 
baſſador repreſenting the perſon of his prince, and therefore 


is not to be ſo dealt with in ſuch caſe, but by the law of 


nations may be dealt with as an enemy, not as a traitor; 

and tho he have the protection and ſafe conduct of the king 
of England, yet it is under a ſpecial capacity, and for a ſpe- 
cial end, namely, as a forein agent; but if he be criminally 


proceeded againſt, it muſt be as an enemy by the law of 


war or nations, and not as a traitor; but how far and in 


what caſes he may be dealt with as an enemy, remains 
to be farther conſidered. Camden's Elix ſub anno 157 1. 

Thirdly, Therefore thoſe, that are moſt ſtrict after the 
rights and privileges of embaſſadors, yet ſeem to agree, that 
if he do not only conſpire the death of the king or the rai- 


ling a rebellion againſt him, but actually attempt ſuch an act, 
as actually or interpretatively is a conſummation thereof, tho 

3 „„ poſſibly 
(a) Engliſh Folio. op 
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poſſibly the full effect thereof do not enſue, yet he may be 
dealt withal as an enemy, and by the law of nations he may 
be put to death, as if he ſhould ſtab or poiſon the prince, 
and yet doth not kill him, or raiſe an actual rebellious ar- 
my, or ſhould levy an actual war againſt the prince, to 
whom he was ſent, and in that prince's country, as Fa- 
bius (e) the Roman embaſſador to the Gauls, by challenging 
and fighting with the champion of the Gauls; Plutarch in vitd 
Num, the prince, to whom he is ſent, may without conſults 
ing the prince, that ſends him, inflict death upon ſuch an 
embaſſador by the law of nations, as an enemy: © Conſum- 
te mata autem ſunt, que eouſque producta ſunt, quo produci ab 
& hominibus ſolent, & que delinquendi finem ſtatuere ſolemus. 
“ Vide Albericus Gentilis, Lib. II. cap. 2. de legationibus.” 
 Fourthly, But in caſe of a bare conſpiracy againſt the life | 
of the king, or a conſpiracy of a rebellion or change of go- 
vernment, novarum rerum molimina, there is great diverlity | 
of opinions among learned men, how far the privilege of an 
embaſſador exempts him from penal proſecution as an ene- 
my for ſuch conſpiracies or inconſummate attempts, that do 
5 = proceed farther than the machination, ſolicitation or cons 
ſpiracy. . N ****V*V 

: Dink an attempt of this nature by the biſhop of Roſſe, a- 
gent and embaſſador of the queen of Scots, 14 Elix the que» 
ſtion was propounded to Lewes, Dale, Drury, Aubry, and Jones, 
OO Og Sf eg fi od nl 

Whether an embaſſador, who ſtirreth up rebellion a- 
4 gainſt the prince to whom he is ſent, ſhould enjoy the pri- 
„ vileges of an embaſſador, and not be liable to the puniſh 
ments of an enemy?” VVV 
They anſwered, that ſuch an embaſſador hath by the law 
of nations, and by the civil law of the Romans forfeited all 
the privileges of an embaſſador, and is liable to puniſhment. 
See the reſt of the reſolutions touching this matter Camdens 
Elix. ſub anno 157 1. p. 164, 16 5. C ibidem p. 370. 

Hereupon he was committed to the Tower, but yet no 
criminal proceſs againſt him as an enemy. 

(e Fabius Ambuſtus. 
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And Mendoza the Spaniſh embaſſador, who here in England 
foſtered and encouraged treaſon, was not dealt with accord- 
ing to the utmoſt ſeverity, that poſſibly in ſuch caſes might 
be uſed, but was only ſent away, ſub anno 27 Eliz. Camden's 

Elix p. 296. The lord L' Aubeſpine allo, the French embaſ- 
ſador, that conſpired the queen's death, was not proceeded 
againſt criminally, but only reproved by Burghley, and adviſed 
to be more careful for the future. Camden's Elix ſub anno 15 87. 
N 379% 379+ — 

And upon theſe and ſome antient inſtances among the Ro- 
mans and Carthaginians learned men have been of opinion, 
that an embaſſador is not to be puniſhed as an enemy for 
traiterous conſpiracy againſt the prince, to whom he is ſent, = 
but is only to be remitted to the prince, that {ent him. Albe- _ 
ricus Gentilis de Legationibus, Lib. II. cap. 18. Grotius de Jure 2 
Belli, Lib. II. cap. 18.(f), who gives theſe two inſtances in 1 
confirmation thereof. 1 5 e . 1 

The truth is, the buſineſs of embaſſadors is rather mana- 
ged according to rules of prudence, and mutual concerns and 
temperaments among princes, where poſſibly a ſevere con- 
ſtruction of an embaſſador's actions, and proſecutions of them 
by one prince may at another time return to the like diſad- 
vantage of his own agents and embaſſadors; and therefore 
they are rather temperaments meaſured by politic prudence 
and indulgence, than according to the ſtrict rules of reaſon . 
and juſtice; for ſurely conſpiracies of this kind by embaſſa- | 
dors are contrary to the truſt of their employments, and 
may be deſtructive to the ſtate whereunto they are ſent, and 
according to true meaſures of juſtice deſerve to be puniſhed, 
as acts of enmity, hoſtility and treachery by private perſons. 

And altho of all hands it is admitted, that the prince, to 
whom the embaſlador is ſent, is the judge of the miſcarriage 
of ſuch forein embaſſador without any application to the 
maſter, from whom he is ſent, and without any actual dedi- 
tion or giving him up to the judgment of the law; yet they 
allign this reaton of the difference between a bare conſpiracy 
or machination againſt the prince, and an actual attempt of 
= F — treaſon, 
| J in motis ad f. 4. u. 3 


juſtice. 
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treaſon, whether againſt his perſon or government, which 
hath attained as great a conſummtaion, as ſuch embaſſador is 
able to effect, as procuring the wounding of the prince, or 
an actual attempt to poiſon him, tho death enſue not, or an 


actual raiſing of a rebellious army againſt him; becauſe in 


theſe latter the miſchief is conſummate, as far as the embaſ- 


lador could effect it, and ſo prohibited not only by the civil 


and municipal laws, but by the laws of nations; but incon= 
ſummate machinations, according to their opinions, are raiſed 
to the crimen leſs majeſtatis by civil or municipal laws or 


_ conſtitutions ; and they think it too hard, that an embaſſador 
or forein agent, who doth ſuſtinere perſonam principis, ſhould 
be obnoxious to a capital puniſhment ſor bare machination 
or conſpiracy, which is a ſecret thing and of great latitude ; 
but this, as I have ſaid, is rather a prudential and politic 


conſideration, and not according to the ſtrict meaſure of 


þ 


But now, altho it ſhould be admitted that a forein embaſ- 


| ſador committing a conſummate treaſon is not to be pro- 
ceeded againſt as a traitor, but as an enemy; yet if he, or 
his aſſociates commit any other capital offenſe, as rape, mur- 
der, theft, they may be indicted and proceeded againſt by in- 
dictment in an ordinary courſe of juſtice, as other aliens com- 
mitting like offenſes ; for tho thoſe indictments run contra pas 
rem regis, yet they run not contra ligeantie ſue debitum ; and 


therefore, when in the late troubles the brother and ſervants 
of the Portugal embaſſador committed a murder in the Exa 
change (g/ they were tried and convicted by a ſpecial commiſs 


ſion of oyer and terminer directed to two judges of the com- 
mon law, ſome civilians, and ſome gentlemen, to proceed 
according to the ordinary courſe ſecundum legem & conſuetus 


dinem regni Angliz, whereupon ſome of them were cons 
vict by jury, and had judgment; and, as I remember, 
ſome of them were executed (h), And yet many civili- | 


» 


(e\ The New Exchange in the Strand, Newgate, but he was retaken, and 
(h) Don Pontaleon Sa, the embaſſa- beheaded on Tower-Hill, July 10, 16543 


dor's brother, was condemned to die for the ſame day the embaſſador ſigned the 


it; he had like to have prevented his peace between Eygland and Portth 
execution by making his eſcape out of gal; 
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ans (i) allow the ſame privilege to the comites legati, as to the 


embaſſador himſelf. Io 


And the difference between proceeding againit an alien 


(whether embaſſador or other) in caſes of felony and treaſon, 


is well illuſtrated by the book of 40 4. 25. where a Norman 
captain of a ſhip with the help of Engliſh mariners commit- | 
ted robbery and piracy upon the narrow {eas ; the Engliſh 

pirates were convict and attaint of treaſon (Y, but the Nor- 
man captain was attaint of felony, but not of treaſon, bes 


cauſe it could not be ſaid contra ligeantie ſuæ debitum. 


The queen conſort the wife of the king, or the huſband i 


of the queen regent, compaſſing the death of the king her 


huſband or the queen regent his wife, are perſons compaſſing 


within this act. Co. P. C. 5. 8. 


III. As to the ſecond inquiry, what ſhall be ſaid a king, 


queen, or their eldeſt Son, within this law. 
I. The words our lord the king, Cc. extend to his ſucceſs 
wr, ano © bd D CoFToXoT ..wo.X_c.c., 
x. Becauſe it is a declarative la. 
2. Becauſe uſually acts of parliament ſpeaking thus gene- 


rally, and not confining it to the perſon of that king, when the 
law paſſed, include his ſucceſſor ; therefore the ſtatute of 8 H. 6. 
cab. 11. 23 H. 8. for Brewers, 27 H. 8. cap. 24. that were li- 
mited to continue during the pleaſure of our lord the king (n), 
continued after that king's death: Mich. 38 & 39 Elia Cro. 


Eliz. 513. Lord Darcic's caſe. The ſtatute of 11 H. 7. c. 1. 
of aiding our lord the king in his wars extends to the ſuc- 
ceſſor (). Hill. 10 Fac. 12 Co, Rep. 109. M. 24 Elix Moore 
(i) Dig. Lib. XLVIII. tit. 6. ad leg. name the king without the addition of 


Jul. de vi publica, l. . Grot. de jur. his heirs and ſucceſſors, 10 U. 7. 7. 3. 


Holli, Lib. II. cap. 18. f. 8. is ſaid by Keble with relation to 9 H. 6. 


. 3 SIRE 
o CAL IIEN, * 4 he? 


(*) For before the 25 E. 3. piracy was 
petit treaſon. Co. T. C. 113. and tho this 
eaſe be quoted in the 40 E. 3. yet it muſt 


be intended to have happend before the 


ſtatute of 25 Ed. z. becauſe piracy, not 
being enumerated therein among the 


ſpecies of treaſon, has never been counted 


trea ſon ſince that ſtatute. Co. P. C. 8. 
(1) Vide Co. P. C. P. 6. 

(n) Of theſe ſtatutes the firſt only is 
ſo limited; but the 23 H. 8. cap. 4. ſc. 
5, 14. and 2) J. S. cap. 24. ſect. 10. only 

| 3 


* 


cap. 2. and not denied by the court, that 


as it 
continues in force, if no proclamation be 
made to the contrary in the times of 
that king or of any of his ſucceſſors, 


(2) This ſtatute comes not' up to the _ 


point, becauſe the words of it are not, 


_ our lord the king, but, the king and 


Sovereign lord of this land for the 
time being. Our author ſeems to have in- 
rended the 1r:/v ſtatute of 10 H. J. called 

| Tei 


where a ſtatute limits to continue ſo long 
2 pleaſe our lord the king, it 
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| 176. Coke Litt. 9. b. (o). But the ſtatute of 34 U 35 H. g. 


laws of Wales, died with him (p); yet in majorem cautelam 
it was ſpecially repeald by the ſtatute of 2 1 Fac. cap. 10. 
2. The heir of the king is a king within this act the 
next moment aſter the death of his anceſtor, and commenceth 
his reign the lame day the anceſtor dies; and therefore the 


cap. 26. giving power to our {aid lord the king to alter the 


compaſling his death before coronation, yea before proclama- 


tion of him, is a compaliing of the king's death, for he is 


a king preſently upon the anceſtors death; and the proclama- 
tion or coronation are but honourable ceremonies (q) for the 


farther notification thereof: reſolved 1 Fac. in the caſe of 


Watſon and Clerk. Co. PC. p. 7. 


3. The queen regent, as were queen Mary and queen Eli- : 


9 


zabeth, is a king within this act. (7) 


4. A king de facto but not de jure (), ſuch as were H. 4. 


was conceived, whether it extended to 


the ſucceſſors of H. 7. for that the act 


ſpeaks only of the king generally, and 


not of his ſucceſſors: the chief juſtices, 
chief baron, attorney, and ſollicitor gene- 
ral were of opinion, that the word king 


imported his pres capacity, which ne- 


ver dies; an 


therefore be ing ſpoke in- 


Alefinitely, extended in law to all his ſuc- 


ceſſors, and was fo expounded by an Jriſo 


act in the 3 & 4 Phil. & Mar. 12 Co. 


6. 1089. | | BY £oke 
(0) The caſe in Moore relates to ſta- 
tutes during the pleaſure of the king: 
the words are, * Walmeſley moved a 


* queſtion, whether the demiſe of the 


king determines à ſtatute limited to 


continue during the king's pleaſure, and 
* the whole court agreed that the demiſe 


_ * of the king determines his will.” 


| (2) The words of that ſtatute, 6. 119. 
are, 7 hat the king's moſt royal tnajeſty 


© ſhall and may, &c. as to his moſt excellent 


cc 


' Wiſdom and diſcretion ſpall be thought 
* convenient; and alſo to make lanes, &c. at 


© his majeſty's pleaſure.” It was reſolved 


by the juſtices Hl. 5 Fac. 12 Co. Rep. 
43. that this was a temporary power, 
and confined to the perſon of king Hen- 


"BY VIII. Vide Phowden 176. U. Ec. 458. 4. 


BW. 


H. 5. E. 6. R. z. H. 7. being in the actual poſſeſſion of the 


- Poyning's act, upon which at a doubt 


crown. 


) The coronation is ſomething more 
than only an honourable ceremony, for it 


is aſolemnengagement to govern according 
to law, Which was always required b7 
the antient conſtitution of the kingdom. 
Brompton ſpeaking of the coronation of 
V. I. ſays the archbiſhop of York per- 
formed the office, Iſumque Gulielmum 
regem ad jura eccleſiæ Anglicanæ tuenda 
& conſervanda, populumque ſuum rette 


regendum, & leges reftas ftatuendum 


ſacramento ſolemniter adſtriuxit; and 
Bratt. Lib. III. cap. 9. ſays that the 
king of England debet in coronatione ſua 
in nomine feſu Chriſti præſtito ſacra- 
mento hec tria fromittere 7 ibi 
ſubdito, Sc. See alſo 1 V & M. cap. 6 

(r) Vide Co. P. C. p.). This appears 
by the declarative law in favour of queen 


Mary, 1 Mar. cap. 1. fe. 3. 


() This diſtinction, which with re- 
ſpect to the kingly office was never known 
in our law before the ſtatute of 1 E. 4. 
ſeems to have been purpoſely invented to 
ſerve the turn of the houſe of Tr; 
nor do I. find any ſuch diſtinction ever 
mentiond or ſuppoſed in any of our an- 
tient law- books, ſave only in ZBagot's 
caſe, 9 E. 4. 1. b. cited by our author 
P. 61. for the doubt conceived by Mark- 
ham, 4 E. 4. 43. 4. concerning the au- 

| Authorit/ 
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crown 18 a king within this 


death is treaſon within this law ; and therefore the 4 E. 4. 


thority of coroners choſen in the time 
of H. 5. was not founded (as ſome have 
ſuppoſed) on H. 6. being only king 4e 
5 fat 0, but on another point, vi. whe- 
ther the demiſe of the crown did not 
determine the power of coroners, as it 
does the commiſſions of judges and o- 
ther commiſſioners; and as to PBagot's 

caſe, if carefully conſiderd, it will but 
little ſerve the purpoſe of ſuch a di- 
ſtinction, for the principal point in that 
caſe was concerning the validity of let- 
ters patent of denization granted to Fa- 
got by H. C. whether they were void by 
the act of 1 E. 4. ſet forth in the plead- 


ings; this point was not argued by the | 


judges, but by the ſerjeants and appren- 


tices. 9 E. 4.2.8. it will therefore be 


neceſſary to diſtinguiſh the diſcourſe of 
the counſel from the reſolution of the 
court. VVV 
Bagot's counſel aſſerted, That all 
judicial acts relating to royal jurif- 
| x6 
© of the crown, tho done by an uſurper, 
«c 
jure upon his regreſs, that H. 6. was 
% not merely an uſurper, the crown ha- 


eving been entailed on him by parlia- 
* ment, that Pago?'s denization was an 
Oo 


„for the more ſubjeQts he had, the bet- 
© ter it was for him; and they likened 
© jt to the caſe of recoveries ſuffered in 
* a court-baron, while the diſſeiſor was 


in poſſeſſion, which would continue in 


— 


cc 


the diſſeiſee.“ | | 
This was all that could be expected 
for them to ſay, conſidering that E. 4. 
was then on the throne, and they were 
obliged to admit, that grants of the re- 
gal revenue made by H. 6. were void a- 
gainſt E. 4. e the act of parlia- 
ment of E. 4. which declared H. 4. H. 5. 
and H. 6. uſurpers, veſted in E. 4. all ſuch 
manors, caſtles, honors, liberties, fran- 
chiſes, reverſtons, remainders, &c. and 
all hereditaments with their appurte- 
ances, whatſoever they were, in England, 
Wales aud Ireland, and in Calais, as king 
Richard II. had on the feaſt of Sr. Mat- 
they the rwenty-third year of his reign 
in right of the crown of England and 


dition, which were not in diminution. 


would nevertheleſs bind the king e 


advantage to the prince on the throne, 


force notwithſtanding the re-entry of 


act, ſo that compaſſing his 


20. d. 


lordſpip of Ireland: all meſne grants there- 
fore of ſuch manors, Cc. were by this 
act indiſputably defeated. as 

The counſel on the other fide objected, 
That the letters patent of denization 


< were void, for that the king ought 


„ not to be in a worſe condition than a 
common perſon 3 and that if a com- 
mon perſon were diſſeiſed and re- en- 
tred, his re-entry would defeat all meſne 


acts; and that therefore E. 4. bein 
“ in by deſcent from king Richard, and N 


e this act being but an affirmance of the 
common law, his regreſs would avoid 


reaſon proviſion was made in that uct 
for grants of wards, licences of mort- 
mains, charters of wg and judicial 
acts, but no proviſion was made for 
grants of denization; that the patent 


of the king, fince it was not reaſon- 


«* able, that ſuch an alien ſhould be 
„made his ſubje& againſt his will, 


* for by the ſame reaſon H. 6. might 
have made twenty thouſand French- 


made between H. 6. and another king, 


it would not bind E. 4. and yet ſuch 
league is intended for the advantage of 
the realm; that an exemption granted 


by H. 6. from being put upon juries 


in aſſiſes; Sc. would now be void. 


Here Billing the chief juſtice inter- 


poſed and ſaid, 7 do not agree to this; he 


added, It pertains to every king by rea- 


* ſon of his office to do juſtice and grace. 
J grace, 


e ag. ” | | 
juſtice in executing the laws, &c, 


% and grace in granting pardon to fe- 
* lons, and ſuch legitimation as this is.” 


Telverton ſeemed at firſt to think that 


the denization was void, not becauſe the 
regreſs of E. 4. avoided all meſne acts 


done by H.6. but becauſe the act of 


1 E. 4. reſumed all /iberties and fran- 
chiſes, and denization being a liberty 
was therefore reſumed. Cs | 
Ihe cauſe was adjournd, during which 
time it was abated by the death of Swz- 
renden one of the plaintiffs ; a new af- 
ſiſe was brought by Bagor, and the ſame 
matter was Peaded 
was taken, and the verdict was in favour 
of Bagot 9 E. . 5. the defendant's counſel 
moved 


* all acts done by the uſurper, for which 


in controverſy was to the diſadvantage 


men denizens; that if a league was 
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20. 4. (t), a perſon that compaſſed the death of H 6. was 


attainted for that treaſon in the time of the rightful king; 
but had it been an act of hoſtility in aſſiſtance of the right- 
ful heir of the crown (*), which afterwards obtained, this had 
not been treaſon, but & converſo thoſe that aſſiſted the uſur- 
per, tho in actual poſſeſſion of the crown, have ſuffered as 


traitors, as appears by the ſtatute of 1 E. 4. (), and as was done 


upon the aſſiſtants of H. 6. after his temporary re- adeption 
of the crown in 10 E. 4. and 49 H. 6. os : 
5. A king admitting by act of parliament his ſon in con- 
ſortium imperii, as was done by H. 2. whereby there was rex 
pater and rex filius, only the father reſerved to himſelf the 


lige homage or alligeance of his ſubjects, yet the ſon actually 
adminiſtred the kingdom; the father continued a king, and 


K 


moved in arreſt of judgment, and Brian 
(who was of counſel againſt got, and not 


one of the judges) repeated the former ob- 


jection, that fince E. 4. was n poſſeſſion 


by remitter, as couſin and heir of king Ri- 
chard, the patent of denization by H. 6. 
wbho was but an uſurper and intruder was 
void. 9 E. 4. 11. but the juſtices ſaid, 


that they had conferd upon all points of 


| this caſe with the juſtices of the common 


pleas, and they were all of opinion, that 


thoſe matters were not ſufficient to arreſt 


judgment; and accordingly judgment was 


given for Bagot 9 E. 4. 12.4. abridged 
in Fr. Patents 21, Denizen 3, Chartre 
e Pardon 22. Exemption 4. Fudgment 


42. F. Aſſiſe 29. Denizen 1. i 
From this ſtate of the caſe it appears, 


that the queſtion was entirely upon the 
conſtruction of an att of parliament, and 


not upon any maxims of commo law 3 
and tho it was ſaid, that that act was an 


affirmance of the common law, yet that 


was only the ſaying of counſel, and un- 
ſupported by any book-caſe or record: 
ſo that the diſtinction here taken by our 
author between a.rcx de facto and a reæ 
ae jure being no way warranted by the 


conſtitution or common law of this king- 
dom, all that is here ſaid by him on that 


ſuppoſition mult fall to the ground. 


author p. 61. but is ſomewhat differently 
related in Stow's Annals, p. 418. Ssld. 
Titles of Honour, cap. 5. P. 654. 


a trea- 


(% But who ſhall take upon them to 
determine who that is? Our author 
therefore prudently adds, whicn fer- 
wards obtaind, for this is the molt ef- 
fectual way of deciding queſtions of this 


nature; but then by the ſame rule, if 
he ſhould not obtain, ſuch act of hoſtility 


had been treaſon, for it cannot be ima- 


gined; that any prince in the actual poſ- 


ſion of the government will ſuffer his 


own title to be diſputed, nor indeed is it 
fitting, that private ſubjects ſhould ſet 


themſelves up for judges in ſuch an af- 
fair, whoſe duty it is to. pay a legal obe- 


dience to the powers, that are in fact fer 


over them; for the powers, that be, are 


ordaind of God. Rom. xili. 1. | 
This ſerves to ſhew how idle the di- 


ſtinction is between a rex de jure and » 
rex de facto, which is not only founded 


on a precarious bottom, but alfo muſt in 
fact prove a diſtinction without a diffe- 


rence, being equally ſerviceable to all 
ſides and parties; and thus it was in re- 
gard of H. 6. and E. 4. who were both 

of them by turns declared by parliament 


to be rightful kings and uſurpers. 

() This muſt have been for acts be- 
fore E. 4. firſt obtaind the crown, and 
therefore was wrong according to our 


author's own doctrine, becauſe, as he 
() This caſe is cited before by our 


ſays below, even the rightful heir before 
he has got poſſeſſion of the crown is not 
a king within the ſtatute of 25 E. 5. 


ii 
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a treaſon committed againſt him by his fon or any of his 
| ſubjeQs was treaſon within this act; and ſo was the ſon a king 


8 


within this act, as in reference to all but the father, a ſubor- 
dinate king, that had the jura iniperii, as the king of Scots 
was after his homage done to king Edward I. and thereſore 
compaſſing his death by any of his ſubjects had been high 
treaſon within this act, if it had been then made; for it is 
miſtaken in lord Coke's P. C. p. 7. that H. 2. reſigned his crown, 


for he continued ſtill rex de facto & de jure, as Hoveden tells 


us. Vide ſupra cap. 10. 


Having thus ſhewn who is 2 king within this act, we ſhall 


the more eaſily ſee who is not a king within this act. 


1. The right heir of the crown, during ſuch time as the 
ulurper is in plenary poſſeſſion of it, and no poſſeſhon 
thereof in the heir, is not a king within this act; ſuch was 
the caſe of the houſe of Tork during the plenary poſſeſſion of 


the crown in H. 4. H. 5. H. 6. but if the right heir had once 


the poſſeſſion of the crown as king, tho an uſurper hath got- 


ten the poſſeſſion thereof, yet the other continues his ſtyle, 


title and claim thereunto, and afterwards re-obtains the full 
: poſſeſſion thereof, a compaſſing the death of the rightful heir 
during that interval, is a compaſſing of the king's death within 
this act, for he continued a king ſtill, quaf in poſſeſſion of 


his kingdom; this was the caſe of E. Pp that ſmall inter- 
val, wherein H. 6. re-obtaind the crown, and the caſe of E. 5. 
notwithſtanding the uſurpation of his uncle R. 3. 55 
2. If a king voluntarily reſign, as ſome in other countries 
have done, and this reſignation admitted and ratified in par- 
liament, he is not afterwards a king within this act (4); but 
we never had ſuch an example in England, for that of R. 2. 
was a conſtrained act, touching which and the depoſition of 
E. 2. 1 hall not ſay farther, for they were acts of great vio- 
lence and oppreſſion. 5 | Ll 


3 ts a. 


(u) The ſame reaſon holds in the caſe caſe of king James II. who, tho not in 


of a king, who is deemed by parliament words, yet by acts and deeds equally 
to have abdicated; or by actions ſubver- expreſſive had renounced holding the 
five of the conſtitution virtually to have crown upon the terms of the conſlitu- 
renounced the government; this was the tion. „„ 
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in the parliament of 4 E. 3. Mortimer, Berisford, Gurney, and 
others had judgment of high treaſon given againſt them for 
the death of E. 2. after his depoſition. 


Neither was this judgment grounded {imply upon that old 


opinion in Briton (x), that killing of the king's father was 


treaſon ; for, tho in ſome- parts of that record, as in the 
judgment of the lords againſt Mortimer, the words are, 
Touchant le mort ſeigneur Edward pere noſtre ſeigneur le roy, 
je ore eſt,---countes, barons, & peres, come jugges de parlement, 


agarderent & adjuggerent le dit Roger, come tretor & enemy 


de roy © de realme, feuſt treine & pendu; yet in other parts 
bol that roll of parliament he is ſtyled at the time of his murder 
ſeignior lige, and ſometimes rex, as n. 6, The lords make 
their proteſtation, that they are not to judge any but their 
peers; yet they declare, that they gave judgment upon ſome, 
that were not their peers, in reſpect of the greatneſs of their 
crimes ; et ce per encheſon de murder de ſeigneur lige, &c. and 


in the arraignment of Thomas lord Berkele for that offenſe, 


the words of the record are, Qualiter ſe velit acquietare de 
morte ipfius domini regis, who pleaded, Quod ipſe de morte ipfius 


domini regis in nullo eſt inde culpabilis; and the verdict, as it 
was given in parliament 4 E. 3. #.16, and the record is, 


Quod prædictus Thomas in nullo eſt culpabilis de morte prædicti 
 domini regis patris domini regis nunc; 10 that the record ſtyles 


him rex at the time of his death, and yet every one ac- 


quainted with hiſtory knows, that his ſon was declared king, 
and took upon him the kingly office, and title upon the 
twenty-fifth, or, according to Walfingham, the twentieth of Ju- 
nuary; and E. 2. was not murdered till the twenty- firſt of 


September following. 


I have been the longer in this inſtance, tho it were before 
the making of the ſtatute of 25 E. 3. when treaſon was de- 
termined according to the common law, that it may appear, 


Ee that 
(x) Brit, cap. 22. CO. P, C. Pp. Th | 


Hiſtoria Placitorum Corona. 105 


Only thus much is certain, that altho E. 2. had a kind of 
pretended depoſing, and his ſon E. 3. took upon him the 
kingly name, and office, yet in the opinion of thoſe times 
E. 2. continued, as to ſome purpoſes, his regal character, for 


— 
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— 


that this judgment was not ſingly upon this account, that he 
was father to king E. 3. but that notwithitanding the formal 


depoſing of him, and that pretended or extorted reſignation | 


of the crown mentiond by the hiſtories of that age, yet they 


ſtill thought the character regius remaind upon him, and the 


murder of him was no leſs than high treaſon, namely the 
killing of him, who was {till a king, tho deprived of the ac- 
tual adminiſtration of his kingdom. og 


Z. The huſband of a queen regent is not a king within 
this law, for the queen ſtill holds her ſovereignty entirely, as 


if the were ſole: vide 1 Mar. cap. 2. fefſ. 3. and for the re- 
medy hereof there was a ſpecial temporary act made enact- 


ing and extending treaſon as well to the compaſſing of the 
death of king Philip of Spain huſpand to queen Mary, as of 
the queen, and for the making of other acts againſt the king, 
as againſt the queen, within the compaſs of high treaſon, du- 
ring the continuance of the marriage between them. 1 & 2 
Phil. & Mar. cap. 10. 1o that it ſeems, tho the huſband of a 


queen regent be as near to him, as the wife of a king reg- 
nant, the ſtatute of 25 E. z. declaring the compaſſing of the 


death of the king's wife to be treaſon, did not extend to the 


huſband of a queen regent. ()) 


0 n 


4. A prorex, viceroy, cuſtos regni, or juſtitiarius Anglia, which 


import in ſubſtance the ſame office, viz. the king's lieutenant 


in his ablence out of the kingdom, is not a king within this 
act (J, tho his power be very great, and all commiſſions, 
writs, and patents paſs under his teſte; and the ſame law is 
touching the lord lieutenant or juſtztiarius Hiberniæ or his de- 


puty. Vide ſtatut. Hibernie. Ie 
Rot. Parl. 31 H. 6. n.38 H 39. Richard duke of York 
by the king's letters patent, and by conſent of parliament 


was conſtituted protector & defenſor regni, & ecclefie Anglica- 


ne, & confiliarius regis principalis, till the full age of the 


prince, or till diſcharged of that employment by the king in 


parliament, by the conſent of the lords ſpiritual and tempo- 
ral; tho this were a high office, and exceeded much the 


power of a protector of o 


2 5 a8 
„Y. P. C. P. 6. ;. (2) Co, P. C. P. 8. 
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: act, and without ſomet 


fibly fall under any judicial cognizance, but of God alone; 
and therefore this ſtatute requires ſuch an overt-act, as may 
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as were the on of Pembroke to H. 3. and the duke of Somere 


ſet to E. 6. yet chis protector was not a king within this 
ſtatute. 


III. I come to the third diviſion, what ſhall be ſaid 4 com- 
paſſ ng or imagining FT the death of the king, queen, or 


rince. 
The words compaſs or imaging are of a great latitude. 


1. They refer to the purpoſe or deſign of the mind or will 
tho the purpoſe or deſign take not effect. 


2. Compaſſing or e 199k ſingly of it ſelf is an \ internal 
ing to manifeſt. it could not poſ- 


render the compaſſing or imagining capable of a trial and 


ſentence by human judicatories. | 


And yet we find that other laws, as well: EY ours, make 
compaſſing or conſpiring the death of the prince to be crimen 


leſs majeſtatis, tho the effect be not attained. 


Ad legem Juliam majeſtatis in Codice (a) in the law of Honoz 


rius and Arcadius, Quiſquis cum militibus, vel privatis, del bars 
_ baris ſceleſtam inierit factionem, vel factionis ipfius ſuſceperit fas 


cramentum wel dederit, de nece etiam virorum illuſtrium, qui 


confiliis & confiſtorio noſtro interſunt, ſenatorum etiam, (nam & 
% pars corporis noſtri ſunt) vel cujuſlibet poſtremd, qui nobis mi- 


litat, cogitaverit, (eadem enim ſeveritate voluntatem ſceleris, qua 
effectum, puniri jura voluerunt) ipſe quidem, utpote majeſtatis 
reus, gladio feriatur, bonis ejus omnibus fiſco noſtro additis. 

A bare accidental hurt to the king's perſon, in doin! 


| Lawful act, without any deſign or compaſſing of bodily = 


to the king, ſeems not a compalling of the — 8 death 
within this act. 


Walter Tirrel by command of William Rufus ſhot at a . "i 
the arrow glanced from an oak, and killed the king; ; Tirrel ü 
fled, but this being purely action without intention of 


doing the king any harm, hath been held not to be a com- 


paſling of the king's death. Co. P. C. p. 6. Paris & Hoveden 
anno ult. Willielmi ſecundi. 


Calculating 
(a) Lib. IX. tit. 8. . 5. pr. 
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Calculating of the king's nativity, or thereby or by witch- 
craft, Wc. ſeeking to know, and by expreſs words, writing, 
Tc. publiſhing and declaring how long the king {hall live, or 
who ſhall ſucceed him, or adviſedly or maliciouſly to that 
intent uttering any prophecies, ſeems not a compaſſing of the 
king's death within the ſtatute of 25 E. 3. (b), but was made 
\ felony during the life of queen Elizabeth by 23 Eliz. cap. 2. 
and before that was only puniſhable by fine and ranſom. Co. 
Compaliing the death of the king is high treaſon (c), tho 
it be not effected; but becauſe the compaſſing is only an act 
of the mind, and cannot of it ſelf be tried without ſome 
overt- act, to evidence it, ſuch an overt- act is requiſite to 
make ſuch compaſſing or imagination high treaſon. De quo 
mſra. „ 
17 Therefore as to the overt- act in caſe of compaſſing the 
death of the king, queen, or prince. — . 
1. Tho the words in the ſtatute of 2 5 E. 3. and be prova- 
bly thereof attaint by open deed, &c. come after the clauſe of 
levying of war, yet it refers to all the treaſons before-mentiond, 
viz, compalling the death of the king, queen, or prince. (o. 
N C. 6. 12. and therefore what is ſaid here concerning te 
cCompaſſing of the death of the king is applicable to queen 
and prince. )) 8 | 
And therefore in an indictment of treaſon for compaſling 
the death of the king, queen, or prince, there ought to be 
ſet down both the treaſon itſelf, vis. Quod proditorie compaſſa- 
vit & imaginatus fuit mortem & deſtruftionem domini regis, 
Q& ipſum dominum regem interficere, and allo the overt- act, & 
ad illam nefandam & proditoriam compaſſationem & propofitum 
perimplend', and then ſet down the particular overt- act cer- 
tainly and ſufficiently, without which the indictment is not 
good. Co. P. C. p. 12. „„ T 8 
F 
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2. If 


(2) Even before that ſtatute, vis. Hil, only de felonia £9 maleficio, and were all 
18 E. 2. Rot. 24. rex coram rege, there acquitted by the jury. | | 
was an inſtance of ſeveral perſons charged () Inſomuch that where the king is 
with endeavouring to compals the king's actually murdered, it is the compaſling 
death by necromancy by making his i- his death, which is the treaſon, and not 
mage in wax, Ec. yet they were appeald the killing, which is only anovert-aCt. Kel. 8. 
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the king. 


WF 0 ] 
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2. If men conſpire the death of the king and the man- 
ner, and thereupon provide weapons, powder, harneſs, poi- 
{on, or {end letters for the execution thereof; this is an overt- 
act within this ſtatute. Co. P. C. p. 12, ED 

zZ. Tho the conſpiracy be not immediately and directly 
and expreſly the death of the king, but the conſpiracy is of 
ſomething, that in all probability muſt induce it, and the 


overt- act is of ſuch a thing, as mult induce it; this is an 
overt-act to prove the compaſſing of the king's death, which 
will be better explaind by the inſtances themſelves, and 


therefore. n 5 T7 

4. If men conſpire ro impriſon the king by force and a ſtrong 
hand, till he hath yielded to certain demands, and for that 
purpoſe gather company or write letters, this is an overt- 


act to prove the compaſling of the king's death, for it is in 


effect to deſpoil him of his kingly government, and ſo ad- 


judged by all the judges in the lord Cobham's caſe, 1 Jac. (d) and 
in the caſe of the carl of Eſſex, 43 Eliz. (e). Co. P. C. p. 12. 


But then there mult be an overt- act to prove that conſpiracy 
to reſtrain the king, and then that overt- act to- prove ſuch a 
deſign is an overt- act to prove the compaſſing the death of 

| | | a F | a 
But then this muſt be intended of a conſpiracy forcibly to 
detain or impriſon the king ; and therefore, when in the 
time of R. 2. in parliament a commiſſion was ſomewhat 


hardly gotten from the king, which ſeemed to curb his pre- 


rogative too much, the anſwer of the judges to the general 


queſtion, Qualem panam merentur illi, qui compulerunt five 


4 arctdrunt regem ad conſentiendum dif ſlatut' ordination 


* & commiſſion ? ad quam quæſtionem unanimiter reſponde- 
runt, quod ſunt, ut proditores, merit) puniendi, Rot. Parl. 1 

R. 2. (F). was too raſh and inconſiderate, and for which the 
judges themſelves were condemned as traitors, as before is 
ſhevm (g); for compulerunt and arctaverunt may have a dou- 


ble conſtruction, cither it may be intended of an actual force 
uled upon the perſon of the king, as by reſtraint, impriſon- 


(4) State Trials, Vol. I. P. 256. V State Trials, Vol. I. f. 9, | 
(e Stare Trials, Pol. I. P. 199. (8) cab. 11. f. 9 44. 
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ment, or injury to his perſon, to enforce his conſent to that 
commiſſion; and then it had not differd from the execrable 
treaſon of the Spencers, who declared, that ſince the king 
could not be reformed by ſuit of law, it ought to be done 


per aſpertee, for which they were baniſhed by two acts of 


parliament (%). vide 7 Co. Rep. fol. 11. in Calvin's caſe. 2. Or 
it might be intended, not of a perſonal compulſion upon the 
king, but by not granting ſupplies, or great perſuaſion or 


importunity, and then it could not be treaſon ; the latter 
| Whereof was the only compulſion or arctation, which was 


uſed for the obtaining of that commiſſion. 


And therefore the judges, that delivered that opinion, were 


— 


jnexcuſable in their deciſion of treaſon under ſuch ambi guous 


and large expreſſions of compulerunt & arctaverunt; and tho 


the parliament of 11 R. 2. was repeald by 21 R. 2. yet that 


8 # 


again was repeald 1 H. 4. cap. 3. 


5. A conſpiring to depole the king, and manifeſting the 


ſame by ſome overt- act, is an overt-aCt to prove the compaſ- 
fing of the death of the king within this act of 25 E. 3. vide 
J ðßFv“0e . oo 
It is true, that by the ſtatute of 21 R. 2. Ca. 3. it was 


enacted, That every man that compaſſeth or purpoſeth the death 
f the king, or to depoſe him, or to render up his homage liege, 


or he that raiſeth people, and rideth againſt the king to make war 


within his realm, and of that be duly attainted, and adjudged in 


parliament, ſhall be adjudged as a traitor of high treaſon againſt. 


the crown; and this act is particularly repeald by the ſtatute 


of 1 H. 4. cap. 10. as a great ſnare upon the ſubject; for it 
is recited, that by reaſon thereof no man knew how he ought to 


behave himſelf, to do, ſpeak, or ſay for doubt of ſuch pains of treaſon. 
(5) One in the reign of Edward 11. 


| , oo - 
« Jeprive the king, the queen, or their 


called Exilium Hugonis le Spencer; and 
the other in anno 3 Edward III. cap. 1. 
(i) Broke makes this quere: © Cuære 


* del depriv', car home poet depriver, 


* & wuncore intende null norte, & pur 
_ © ceſt cauſe un ſtatute fuit ent fait tem- 


& pore H. 8. & E. 6. Nora.“ The fla- 


tutes here referd to are 26 H. 8. cap. 13. 
by which it was made high treaſon © zo 


4 wiſh o deſire by Words Or Writing, 


© or to imagine, iuvcus, or attempt 10 


Hheirs apparent of the dignity, title, or 


« name of their royal eſtates.” And 
1 E. 6. cap. 12. by which it was made 
highly penal (for the third offenſe high 


treaſon) * to compaſs or imagine by open 


„ preaching, expreſs words or ſayings, 
eto depoſe or deprive the king, his heirs, 


* Or ſucceſſors, kings of this realm from 
* his or their royal eſtate or titles to or 


« of the realm aforsſaid. 


"WA 


„ 
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But the true reaſon was not in regard of the four points 
themſelves, for many of them were treaſons within the ſta- 
tute of 25 E. 3. but that, wherein the act of 2 1 R. 2. varied from 
the act of 25 E. 3. were theſe: 1. That the compaſſing to levy 
War is made treaſon by the ſtatute of 21 R. 2. whereas the 
levying of war only was treaſon by 25 E. 3. Again 2dly, 
Tho compaſhng the death of the king was treaſon within the 
letter of 25 E. z. and compaſling to depoſe him was an evi- 
dence or overt- act of a compaſſing of the king's death within 
the meaning of the act of 25 B. 3. yet both required an overt- 
act. The ſtatute of 2 1 R. 2. makes the bare purpoſing, or com- 
paſſing, treaſon, without any overt- act; and tho it reſtrain 
the judgment thereof to the parliament, yet it was too dan- 
gerous a law to put mens bare intentions upon the judgment 
even of parliament under ſo great a penalty, without ſome 
overt-act to evidence it: this was one reaſon of the repeal of 
the treaſons declared by the ſtatute of 21 R. 2. but this was 
not all, for in that parliament of 21 R. 2. the reſolutions of 
the judges to the queſtions propounded by the king are entred 
at large, and received an n not only by the ſuffrage 
of ſome other judges and ſerjeants, but by the ſtatute made 
in the ſame parliament, as appears at large by the ſtatute of 
JJ... 
And therefore, wholly to remove the prejudice that might 
come to the king's ſubjects by thoſe raſh and unwarrantable 
reſolutions, the ſtatute of 1 H. 4. Ca. 10. was made, redu- 
cing treaſons to the ſtandard of 25 E. 3. and the entire 
parliament of 21 R. 2. alſo repeald as appears 1 H. 4. 
5 1 eee eee 7 
6. Regularly words, unleſs they are committed to writing, 
are not an overt-act within this ſtatute. Co. P. C. p. 14. ((); 
and the reaſon given is, becauſe they are eaſily ſubject to be- 
„„ 3ͤͤͤͤ „ miſtaken, 
(k) Vide Co. Þ. C. p. 38; 140. The pal- which expreſly requires the proof of an 
{ages quoted S. P. C. 2. B. from Brafon overt- act, and conſequently Alallos the 
and Briton, only deſcribe the form of evidence of bare words, for words and 
the accuſation, but are far from proving acts are contra-diſtinguiſhed from each 
that words alone were, in the opinion 4 other. See Co. P. C. 14. in margine. 
thoſe writers, a ſufficient evidence of The preamble of 1 Mariæ, cap. 1. fell. 1. 


treaſon; but if they were fo at common makes it matter of complaint, hat many 


law, yet it does not follow, that they had for words only ſulferd ſpameful 
would be fo by the ftatute of 25 E. 3. death. | 


A ——— 


"= 
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by the hearers. (J) 


And this appears by thoſe ſeveral acts of parliament, 
which were temporary only, or made {ome words of à high 


miſtaken, or miſapplied, or miſrepeated, or miſunderſtood 


nature to be but felony. Co. P. C. cap. 4. P. 37. The ſtatute 
of 3 H. 7. cap. i4. makes conſpiring the king's death to be 
felony; which it would not have done, if the bare conſpiring 
without an overt- act had been treaſon. 0 

26 H. 8. cap. 13. malicious publiſhing by expreſs Writing 


or words, that the king were an heretic, ſchiſmatic, tyrant, 


infidel, or uſurper, enacted to be high treaſon. (n) 


1 E. 6. cap. 12. If any perſon or perſons do athrm or ſet 


forth by open preaching, expreſs words or ſayings, that the 
king, his heirs or ſucceſſors, is not, or ought not to be ſu- 


59 


preme head of the church of England and Ireland; or is not 
or ought not to be king of England, France and Ireland; or 
do compaſs or imagine by open preaching, expreſs words or 
ſayings to depoſe or deprive the king, his heirs or ſucceſſors 
from his or their royal eſtate or titles aforelaid, or do openly 


publiſh or ſay by expreſs words or ſayings, that any other 


perſon or perſons, other than the king, his heirs or ſucceſſors, 
| ht ought to be kings of this realm ; every ſuch offen- 
der being convicted for his firſt offenſe {hall forfeit his goods, 
and be impriſoned during the king's pleaſure; for the ſecond 
offenſe ſhall loſe his goods and the profits of his lands du- 
ring life, and ſhall ſuffer impriſonment during life; and the 
third offenſe is made high treaſon. by 
But if this be done by writing 
or act, then every ſuch offenſe is high treaſon by the act of 


of rig 


8 


3 
44 7 
(1) This is one but not the only rea- 
ſon, for another reaſon was, becauſe men 
in a Paſſion or heat might ſay many 
things, which they never deſigned to do; 
the law therefore required, that in a caſe 
of ſo nice a nature, where the very in- 
tention was ſo highly penal, the reality 
of that intention ſhould be made evident 
by the doing ſome act in proſecution 
thereof. 
(in) This ſame ſtatute makes it high 
#rcaſon to wiſh or defire by words or 


80 


writing to deprive the king of his dignity. 


(u) This is ſaid by lord Coke, P. C. 14. 


and in Si4ney's caſe, State Tr. Vol. III. 


P. 733. it is ſaid ſeribere eſt agere; quæ re 
tamen, for if our author argues rightly, 
that words were not. treaſon by 25 E. z. 


becauſe there needed new acts to make 


them ſo in particular caſes afterwards, 


the ſame argument holds good with re- 


ſpect to writing, eſpecially if not pub- 


liſhed ; for there were alſo new acts to 


make that treaſon. 


(n), printing, overt-deed 
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so much of this act, as concerns any thing in derogation 
of the papal ſupremacy, is repeald by the ſfauute of 1 2 
Ph. & M. cap. 8. And ſo much, as concerns treaſon, farther 
than it ſtands ſettled by 25 E. 3. is repeald by the flature of 
1 Mar. cap. 1. Seſſ. 1. But the reſt of this act, that concerns 
_ miſdemeanors, ſtands perpetual, as it ſcems. 8 
By 1 U 2 f. M. cap. 9. Prayers by expreſs words, that 
God would ſhorten the queen's days, or take her out af the 
way, or ſuch like malicious prayer, amounting to the ſame 


effect, made treaſon ; but if perſon penitent upon his ar- 
raignment, no judgment to enſue (o); the like proviſion i is 


made during the queen's life by 23 Eliz, cap. * 
12 P. & NM. cp. 10. Compaſling to levy war nt 


the queen, or to depoſe her or the heirs of her body, and 


maliciouſly, adviſedly and directly uttering ſuch compaſſing 


by open preaching, expreſs words or ſayings ; and allo af- 
 firming by preaching, expreſs words or ſayings, maliciouſly, 
adviſedly and directly, that the queen ought not to be queen 
of this realm, is puniſhable by loſs of g00ds, and chattels, 
whole profits of the offender's lands during life, and perpetual 


impriſonment; and the ſecond offenſe is made high treaſon; 
but if this be done by writing, printing or overt- act, then 


it 18 made high treaſon. 


1 Elix cap. 5. the ſame act almoſt : verbatim for the b 
of queen Elizabeth and the heirs of her body. 


By 13 Elix. cap. 1. Compaſſing the death or bodily harm 


of the queen, or to deprive her of the imperial crown, or 
to levy war againſt her; and ſuch compaſſing, maliciouſly, 
expreſly or adviſedly uttered or declared by printing, wri- 


ting, cyphering, ſpeech, words or ſayings; and alſo malici- 


ous, adviſed and dire& publiſhing and declaring by expreſs 


words or ſayings, that ſhe ought not to be queen, that 


O 


he is an heretic, ſchiſmatic, tyrant, infidel or uſurper, is 


made high treaſon in che principal, procurers and abettors. (p) 
. G 8 5 14 Eli * 


3 


(o) This laſt clauſe extended to ſuch 7 The indi nente and 1 


only, who had been guilty during that * of treaſon by force of this ſtatute are 


ſeſſion of parliament, for the act had a * not more to be follow'd ; becauſe the 
— to the beginning of the ſeſſiun. ſtarute, which made them good, is 


expired." 


— 
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14 Elix cab. 1. Compaſſing to take, or detain, or burn 


the queen's caſtles, and ſuch compaſſing declared by any ex- 

reſs words, ſpeech, act, deed or writing, is made felony 
* the actual taking, or with-hloding, or burning them, is 
made treaſon. | 


13 Car. 2. ca. 1. Compaſſing the death of the king or 


any bodily harm tending to his wounding, impriſoment or 
reſtraint, or IN him, or to levy war againſt him, or 
N 


to ſtir foreiners with force to invade the kingdom, and ſuch 
compaſſing declared by printing, writing, preaching or ma- 


licious and adviſed ſpeaking, is made high treaſon: publiſh- 


ing or affirming the king to be an heretic or a papiſt, or that 
he endeavours to bring in popery; or inciting the people by 
writing, printing, preaching or other ſpeaking to hatred of 


his majeſty or the government, diſables to hold office. (q) 
By all which it ſeems, that regularly, 1. words of them- 
ſelves cannot make high treaſon ; 2. words of themſelves are 


not a ſufficient overt- act within the ſtatute of 25 E. 3. to 


ſerve an inditment of compaſſing the king's death. 


And with this agrees that notable caſe of Mr. Pyne in Croke's 
reports, I. 4 Car. (T), the words of which are theſe, © Upon 
« confideration of the precedents of the ſtatutes of treaſon it 


was reſolved by the ſeven judges there named, and ſo certified to 


reſolved, that, unleſs it were by ſome particular ſtatute, no 
words will be treaſon; for there is no treaſon at this day, 


5 


* his majeſty, that the ſpeaking of the words there mentiond, tho 
they were as wicked as might be, were not treaſon ; for they 


(viz. 4 Car. 1.) but by the ſtatute of 25 E. 3. for imagining 
the death of the king, &c. and the indictment muſt be framed 


upon 


* expired.“ Co. P. C. F. 10. in the mar- 


. | 
(9) No penalties are to be incurd by this 
act, unleſs the proſecution be within ſix 
months next after the offenſe committed, 
See alſo the 4 Ann. cap. 8. and 6 Ann. 


cap. ). whereby it is made high treaſon to 


declare by writing 'or printing, that the 
queen is not lawful or rightful queen, or 
that any other gies hath right to the 
erown otherwiſe than according to the 
act of ſettlement, or that the kings or 


queens of this realm by authority of par- 


liament are not able to make laws of ſuf- 


ficient force and validity to bind the de- 
ſcent of the crown: perſons who declare 
the ſame by preaching or adviſed ſpeak- 


ing incur a præumunire; but no proſecu- 
tion to be for words ſpoken, unleſs infor- 


mation be given upon oath before a 


Juſtice of peace within three days after, 


and the 228 be within three 


months after ſuch information. 
(7) Cr, Car. 125. 
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*© upon one of the points in that ſtatute; and the words ſpoken 
there can be but evidence to diſcover the corrupt heart of him, 
*© that ſpake them; but of themſelves they are not treaſon, nei. 
c ther can any indictment be framed upon them.” 

Baker in his Chronicle, p. 229. tells us of two very hard 


judgments of treaſon given in the time of E. 4. viz, that of 


Walter Walker, 4dwelling at the ſign of the crown in Cheapfide, 


who told his little child, if he would be quiet, he would 
make him heir of the crown: the other of Thomas Burdett (J), 


who having a white buck in his park, which in his abſence 
was killed by E. 4. hunting there, wiſhed it horns and all 


in his belly, that counſeled the king to it; whereas in truth 
none counſelled him to it, but he did it of himſelf: for theſe 


words both theſe were attaint of high treaſon, and executed: 


tho Markham chief juſtice rather chole to leave his place, than 


aſſent to this latter judgment. Vide indictment of treaſon for 
treaſonable words. P. 3 H. 4. Rot. 4. & 12. Walton's caſe and 


Southe's caſe. (t) 


Therefore tho this be regularly true, that words alone 


make not treaſon or an overt- act, yet it hath theſe allays 


and exceptions. 


(l.) That words may expound an overt- act to make good 
an indictment of treaſon of compaſſing the king's death, 
ich overt-at poly of itlelf may be indifferent and uns 


applicable to ſuch an intent; and therefore in the indictment 


of treaſon they may be joined with ſuch an overt- act, to 


make the ſame applicable and expoſitive of ſuch a compaſs 


ling, as may plainly appear by many of the precedents there 
cited. (4) 55 „ : = 


(à2.) That ſome words, that are expreſly menacing the death 


that 


40 See Rapin's hiſtory ſub anno 1478. during queen Plizaberh's life, by 23 Elis. 
who mentions it in the ſame manner; cap. 2. Co. P. C. p. 6: 


but it appears from the indictment in Cro. 
Car. 120. that he was indicted for calcu- 
lating the king's and prince's nativity, 
and declaring that they would not | ve 
long; and alſo for publiſhing ſeditious 


rhimes and ballads, altho this was not 


_ *reaſon; and was therefore made felony 


(t) Lonth's (not South's) and Valton's 
caſe are Trin. 3 H. 4. coram rege rot. 4. 


and P. 3 H. 4. coram rege rot. 12. in 


Sperbauck's caſe, who was alſo convicted 
of treaſon for ſcandalous words. 
(1) In Pyre's caſe. 


—_ py —— 92 TE) 


116 Hiſtoria Placitorum Coronæ. 


that compaſſing of his death, M. 9 Car. B. R. Crohagan's caſe 
in Croke (x), who being an Iriſh prieſt, 7 Car. 1. at Lisbon 11 Por- 
tugal uſed theſe words, © I will kill the king (innuendo domi- 
e num Carolum regem Anglie) if I may come unto him,” and 
in Aug. 9 Caroli he came into England for the ſame pur- 


poſe (Y). This was proved upon his trial by two witnefles, 


and for that his traitrous intent and the imagination of his 
heart was declared by theſe words, it was held high treaſon by 
the courſe of the common law, and within the expreſs words 
of the ſtatute of 25 E. 3. and accordingly he was convicted, 


and had judgment of high treaſon ; yet it is obſervable, that 


there was ſomewhat of an overt- act joined with it, namely his 
coming into England, whereby it ſeems to be within the for- 


mer conſideration, namely, tho the coming into England was 
an act indifferent in itſelf, as to the point of treaſon; yet it 


being laid in the indictment, that he came to that purpoſe, 


and that in a great meaſure expounded to be ſo by his mina- 


tory words, the words coupled with the act of coming over 
make his coming over to be probably for that purpole, and 
accordingly applicable to that ena. 

To ſay that the king is a baſtard, or that he hath no title 


to the crown, is held high treaſon. M. 5 Fac. Telvert. 197. 
Blanchflower's caſe, & ibidem Hill. 8 Fac. Berisford's cale. (x) 


P. 13 Fac. B. R. (a) John Owen alias Collins was indicted of 


| treaſon, for that he, intending the king's death, falſo & ma- 


5 „ ltioſe 


( Cro. Car. 332. 


that words alone are a ſufficĩient overt· act, bare words are an overt- act of treaſon 


3 caſe differd from the other judges; 
(y) This caſe does by no means prove, ſo that none of theſe caſes prove, that 
ſu 


for here were not only threatning words, 
but alſo an act done in order to put that 


_ _ threatning in execution; ſo that, as our 


author admits, it comes more properly 
under the former head; the reſolution 
therefore in Kelyng 13. that words are 
an overt-act, which is founded on this 
caſe, muſt fall to the ground, _ 

(S) This caſe is likewiſe reported Cro. 
Fac. 275. and 1 Bulſ. 147. but both the 
_ caſes quoted here by our author were ac- 
rions for ſcandalous words, and the ſingle 
point in judgment before the court was, 
whether the words were actionable, and e- 
ven as to that Ir ˖ ¹j,jm and Croke in Beriß 


within 25 Ed. 3. indeed where any one 
not only utters words declaring his own 


thoughts, but endeavours by promiſes of 


reward or other arguments to I | 


another to kill the king, or the like, 


this has been conſtrued an overt-a&t of 


treaſon, becauſe here is ſomething be- 
fides the words, here is an attempt to 
draw another into the defign, and is as 
much an overt- act as an agreement or a 
conſultation how to effect it, Lord Sraf- 
ford's caſe, State Tr. Vol. III. P. 208. 
Charnock's caſe, State Tr. Fol. IV. F. 581. 
2 Salk. 631. 8 . 
(a) 1 Roll. Rep. 185. 


Rei 
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linioſ ſpake theſe words of the king: The king being excom- 


municate by the pope may be Iawfully depoſed and killed by any 
whatſoever, which killing is not murder ; and being demanded 


by Henry White, how he durſt utter ſuch a bloody and fear- 
ful concluſion, Owen anſwered, The matter is not ſo heinous, as 


you ſuppoſe, for the king being the leſs is concluded by the pope 


being the greater; and it is all one as a malefattor being con- 


victed by a temporal judge is delivered to execution, ſo the king 
being convicted by the pope may be lawfully ſlaughtered by any 


whatſoever, for this is the execution of the ſupreme ſentence of 


the pope, as the other is the execution of the law to this in- 
dictment he pleaded not guilty ; and it was ruled to be high 
treaſon by Coke chief juſtice and all the court; and being 
found guilty he had judgment to be hanged, drawn and quar- 


tered (b). And here it was ſaid by the king's attorney (c) 


upon the evidence, and not denied by the court, 1. that the ſta- 
tute of 25 E. z. as to compaſſing the king's death was but an 


affirmance of the common law. 2. That it is treaſon by the 


laws of all nations; and therefore an embaſſador for compaſ- 
ſing the king's death ſhall be executed here for treaſon ; but 

for other treaſons {hall be remitted into his own country 
to be tried. 3. That words of this nature ſpoken de futuro 


have been adjudged high treaſon preſently ; and therefore it 
was there ſaid to be adjudged in the time of H. 8. in 


the caſe of the duke of Bucks, that theſe words were high 
treaſon, If the king ſhould arreſt him of high treaſon, he would 


ſtab him; (vide cate de duke Bucks, 13 H. 8.11. b. 12. a. where 
there are other words alſo (4); ) and in the caſe of another, 


If H. 8. will not take again queen Catharine as bis wife, he ſhall 


H h „„ 


(2) Theſe words, tho very wicked and 
of a miſchievous tendency, and there- 
fore an high miſdemeanor, yet unleſs 
accompanied with ſome circumſtances to 
ſhow, that they were made uſe of in or- 
der to perſuade ſomebody to kill the 
king, cannot according to the reſolution 
in Pyne's caſe amount to an overt- act of 


| high treaſon, for they are not any act at 


all, and beſides might be ſaid by a bigot- 
ted papiſt, in the heighth of his ignorant 


zeal, without intending or imagining the 
death of the king. ED ME, 
(c) Bacon. 5 | 
(4) There was alſo ſomewhat of an 
overt act joined with the words; for be- 
ing told by a monk, that he ſhould be 
king, and commanded to obtain the 
good will of the commonalty, he was 
accuſed of giving certain robes for that 
intent: this duke's caſe was counted hard, 
and his fate is lamented by the reporter. 


* 
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55 be king (e) ; and in the caſe of Stanley, Temp. H. 7. That 
if Pierce Warbeck were the fon of E. 4. he would take part 
ab bin acai H. , ( 


And note, that king James had been long excommunicate 
by the pope, and that every Maunday Thurſday the pope ex- 
communicates all Calviniſts, Tc. and all that have withdrawn 
their obedience from the pope : Owen was executed accord- 


ingly. Vide Ia. (g) the whole judgment and particulars and 
conſequence thereof. V 
7. Thoſe words, which being ſpoken will not make an 


overt- act to make good an indictment of compaſſing the king's 


death; yet, if they are reduced into writing by the delin- 
quent either letters or books, and publiſhed (), will make an o- 
vert-act in the writer to make good ſuch an indictment, if the 


matters contained in them import ſuch a compaſſing (i). Co. 


P. C. p. 14. „ 
Inſtances of this kind are 


N 17 Fac. B. R. (I) 

(e) This was the caſe of Elizabeth 
Barton, the holy maid of Kent : the 
words, as related by lord Bacon in his 
hiſtory of Henry VII. p. 134. were 
theſe; T hat if king Henry the eighth 
„did not take Catharine his wife again, 
« he ſhould be deprived of his crown, 
« and die the death of a ag.” She and 


her accomplices were attainted of trea- 


ſon by a particular act of parliament, 
Viz. 25 H. 8. cap. 12. upon which lord 


Coke obſerves Co. P. C. 14. that they 


could not have been attainted of treaſon 
within 25 E. z. | . 
(f) Lord Bacon in his hiſtory of 
Henry VII. p. 134. reports, that the cri- 
minal words, for which Stanley was ac- 
cuſcd, were theſe; * That if he was 
« ſure, that the young man (Perkin War- 
* beck) were king Edward's fon, be 
« would never bear arms againſt him.” 
Upon which the hiſtorian makes this 
obſervation ; © This caſe ſeems ſomewhat 
amn hard caſe, both in reſpect of the 
e conditional, and in reſpect of the other 
% words, &c.”-----2ut (ſays he) © Some 
Writers do put this out of doubt; for 
they ſay, thar Stanley did expreſly pro- 
miſe to aid Perkin, and ſent him ſome 
help of rreaſure.” And it appears by 
2 | 


many in 4 Car. Croke, ubi ſu- 
pr A. but I {hall inſtance | part1 


cularly only in Williams's caſe, 
IO 1 25 il. 


the record of Stanley's indictment quoted 


in Cro. Car. p. 123. that he was accuſed 


not only of words, but of an expreſs 
agreement and conſpiracy to bring in 
Peter Warbcck and make him king. 
Note, That the lord Bacon, whoſe hiſtory 
is here quoted, is the attorney general 
mentioned in Owen's caſe, . 
(g) 1 Rol. Rep. 185. 


Car. 125. an unpubliſhed writing was 


admitted in evidence as an overt-act of 


treaſon : the like in the caſe of Col. S:4- 
ney, State Tr. Vol. III. p. 710. but both 


thoſe caſes were unwarrantable ; as to 


the firſt it does not appear there was 


any judgment, for the book ſays it was 
againſt the opinion of many of the 


judges, and the latter was reſolved at a 
time of day, when the reſolution of the 
judges in ſuch an affair ought to be but lit- 
tle regarded ; that judgment was accord- 
ingly reverſed by act of parliament i Vl. 

(i) As was Trey s cale, Kelyng 22. 
for the report ſays, that the people were 
exhorted by that book to put the king 
to death. State Tr. Vol. II. þ. 524. 

() This caſe (which ſeems a very hard 
one) is reported 2 Rol. Rep. $8. and is 
quoted Cro, Car. 125. po 


(+) In Peacham's caſe quoted in Cro. 
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Williams wrote a book, intitled Balaam's Aſs (J), in which 
there were many things reproachful and dangerous to the king, 
and among others, that the king ſhould die anno domini 152 1. 
and that the realm ſhould be deſtroyed, becauſe it was anti- 
chriſtian and the abomination of deſolation : this book he 


incloſed and ſealed up in a box, and ſent it to the king (m); 


and for this he was indicted and attainted and executed for 
hich treaſon, vide Co. P. C. 14. concerning words, where it is 
ſaid thus: © But if the ſame be ſet down in writing by the de- 
& linquent himſelf, this is a ſufficient overt- act within this ſta- 


* tute, And the ſame law it is, if it be ſet down in wri- 
ting by any other by his command or direction. 


8. If there be an aſſembling together to conſider how 
they may kill the king, this aſſembling is an overt- act to 


make good an indictment of compaſſing the king's death. 
This was Arden's caſe (n), 26 Elix, and accordingly it was ru- 
led Decem. 14 Caroli at Newgate in the caſe of Tonge and o- 
ther confederates. (o) „„ „„ 


By my lord Coke's opinion Co. N C. 14. A conſpiracy to 


< levy war is no treaſon by the ſtatute of 2 5 E. 3. till war 
© be levied;” and there have been ſeveral particular and 
temporary acts, that make the conſpiracy to levy war treaſon, as 
well as compalling the king's death. And therefore he faith, 
That it hath been reſolved 3 5 Elix that conſpiracy to levy 
_ war againſt the king ſhall not be ſaid an overt-a&, to 


ſerve an indictment for the compaſſing of the king's death, 
becauſe the clauſes concerning compaſſing of the king's 
death, and that of levying war, are diſtin& clauſes, and 
declare diſtinct treaſons; and therefore the latter {hall not 
be an overt-a& to ſerve the former, becauſe this were to 


ee . 


confound ſeveral claſſes or membra dividentia of high 
treaſon. _ „ 


And 


L (!) He wrote two books, one called 


Balaam's Aſs, and the other HHeculum 
Regale. | | 


(In) In this caſe was firſt broached that 


famous doctrine, ſcribere eſt agere. The 


court went ſo far as to declare it to be 
their opinion, that if this book had been 


found in his ſtudy, it would have been 


a ſufficient evidence of the treaſon, for 


which he was indicted 3 but this caſe 
deſtroys its own authority by going too 
far, for they agreed it to be a clear 
point, that bare words might amount to 
treaſon ; ſtrange conſtruction of the ſta- 
tute : 2 Ed. 3. 

(u) Anderſon, pars I. p. roa. 

(o) Ts RE State Tr. Vol. II. F. 


474. 
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And yet in the ſame book 5. 1 2. the caſe of the earls of Efſex 


and Southampton 43 Elix are cited, which ſeem to contradict that 
opinion: the words are, That the ſaid earls intended to go 


&« 10 the court where the queen was, and to have taten ber into 


&« their power, and to haue removed divers of her council, and 


« for that end did aſſemble a multitude of people ; this being 


& raiſed to the end aforeſaid was a ſufficient overtract for com- 


«paſſing the death of the queen; which ſeems to contradict | 


what is elſewhere by him ſaid. (p) 


And he that ſhall read the proceeding againſt the duke of 


Norfolk ſet forth at large by Camden Elix ſub anno 1572. 
p. 170. & ſequentibus, will find, that not only the conſpiring 


with a forein prince to invade this kingdom, and {ignifying 


it to him by letters, is an overt- act to maintain an indictment 
for compaſling the queen's death : but that the duke's pur- 


poſe to marry the queen of Scotland who had formerly laid 
claim to the crown of England, and ſignifying it by letters, 


and all this done without the conſent of the queen of Eng- 


land, was held an overt- act to depoſe the queen of Eng- 


land, and to compaſs her death; for if the queen of Scots 


claimed the crown of England, he, that married her, muſt 


be preſumed to claim it alſo in her right, which was not con- 


ſiſtent with the ſafety of the queen of England, and her title 


to the crown; and altho this extending of treaſon (as to this 


point of marriage) by illation and conſequence was hard (); 


yet the duke was convict and attaint of treaſon generally upon 
this indictment, tho there are likewiſe {ome other crimes 
charged in che indictment, © one nnpens 

I will therefore ſer down the reſolution of the judges 


166 3. touching thoſe, that were aſſembled in Yorkſhire at Far- 
ey Wood (r), divers of whom were after indicted, and at- 
tainted of high treaſon for compaſling the death of the king: 


the 


( Pp) 1 do not fee how this contra- (q" According to lord Coke's under- 


dicts what is ſa d by lord Coke p. 14. ſtanding of the ſtatute of 25 Faw. 3. 


for here was an expreſs defign to put the it was not only hard but illegal, for by 
perſon of the queen under a force ; nay that ſtatute no one ought to be con- 
it had proceeded farther than a deſign, victed by inferences or illations. Co. P. C. 
for there was a multitude acfually aſſem- P. 12. | 
bled for that end. State Tr. Vol. I. Pp. (r) Kelyng 19. 

190. 
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the reſolution was in theſe words, as I have tranſcribed it 
verbatim out of a MS. of my lord keeper Brideman then 
chief juſtice of the C. B. who was preſent at the conference, 


Fuit ugree per les juſtices ſur conference touchant ceux, queux 
aſſemble eux in Farley Wood in Yorkſhire 1663, que ſur 
indictment pur compaſſing mort le roy overt fait poet eſtre lad 
in conſulting a lenyer guerre contre lui (que eſt overt- act de ſoy 
meſme) & actual aſſembling, & letying guerre. Et ou Co. 
P. C. 14. dit, © 9s conſpiracy a leuyer guerre neſt treaſon, tan- 
que ſoit levyed, & pur ceo neſt overt-act, ou manifeſt proofe = 
Ade compaſſing mort le roy, car le parols ſont, (de ceo) i. e. 


„ compajſing mort le roy, & ceo ſoit a confounder le ſeveral! 
« claſſes, ou membra dividentia: ” Uncor le ley eſt contra; & 


iſſint fult reſolve per touts les juſtices & councel de roy in le 


caſe des regicides, Venner, Tonge & Vane, (/), qe ſur in- 


dictment de compaſſing de mort le roy, conſulting a lewyer guer- 


re, ou actual aſſembling de guerre fueront evidence, & overt 


faits provant compaſſing mort le roy; & ceo appeirt in Co. 


P. C. 14. © $i ſubje conſpire ove forein prince de invader le 


realm, & prepare pur teo fer overt fait, ceo eſt ſufficient 
overt-act pur mort le roy : Et ibidem p. i 2. Le count de 
Etſſex & South' intended daler al court, & daver priſe la 


« reigne en lour power, & remover aſcun de councel, & a ceo 


nne aſſembled multitude de people; this being raiſed for the 5 
* end aforeſaid fuit ſufficient overt- act pur compaſſing de mort 
e roy,” queux 2 caſes ſont expreſſe contrary al primer. 


Fuit auxi agree, que fi un overt- act ſoit lay en le endite- 


ment, & le proof eſt dun autre overt- act de meſme le kinde, 


ou ſpecies de treaſon, ceo eſt aſſets bone evidence. 


| 1 mult confels, that I could never affent to this laſt part 
of the reſolution; tho I know it was fo practiſed in crimi- 


nal caſes in the ftar«chamber, for J have abvays thought 
1. That the overt-act is an eſſential part of the indictment. 
2. As it muſt be laid, ſo it mult be proved (1); for other⸗ 


wiſe, if another act than what is laid ſhould be ſuſficient, 


Lo . 
( 1 ) Kelyng 20, 21. . no evidence ſhall be given of any overt- 
(t) Kelyng 8. is contra; however this act, which is not exptcſly laid in the in- 


point is put out of all doubt by 5 M3. dietment. 


Cap. 3. g. 8. whereby it is provided, that 
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the priſoner would never be provided to make his defenſe. 
3. That more overt- acts than one may be laid in an indict- 


ment, and then the proof of any of them ſo laid, being in 


law ſufficient overt- acts, maintains the indictment. 4. That 


if any over-act be ſufficiently laid in the indictment, and 
proved, any other overt- acts may be given in evidence to 


aggravate the crime and render it more probable. 


This reſolution, as to the point of compaſſing the king's | 
death, being the latter and of great weight, and more than 


twice practiſed (x), ought to ont-weigh the opinion before 


cited, and with this agrees the reſolution of 13 Eliz. Dyer 


258, h. in Dr. Storie's caſe, who conſpired with a forein prince 


to invade this realm; it was adjudged an overt- act to make 


good an indictment of compaſſing the queen's death (x). Vide 


Anderſon's Reports Placito 15 4. which was the caſe of Arden 
and Somerville and others, who conſpired the death of queen 
Elizabeth, reſolved by all the juſtices, that a meeting together 
of theſe accomplices to conſult touching the manner of 
effecting it was an overt- act to prove it, as well as Somer- 
villes buying of a dagger actually to have executed it. Anders 


— ——— — wg 


ſon's Rep. Pars I. p. 104. 


And yet this difference ſeems to me agreeable to law, and 


reconciles in ſome meaſure both reſolutions. 


An aſſembly to levy war againſt the king, either to depoſe 
or reſtrain, or enforce him to any act, or to come to his 
preſence to remove his counſellors or miniſters, or to fight 
againſt the king's lieutenant or military commiſſionate offi- 


5 


(2) But yet it does by no means follow 
from thence, that this reſolution is right 


as to this point any more than as to the 


other reſolved at the ſame time, which 
yet our author thinks to be wrong; were 


It 2 point of common law the repeated | 


refolutions of the judges is the only way 


to know what the law is, but where the 


queſtion ariſes upon an act of parliament, 
that is to be the rule for courts of juſtice 
to go by, of which they are to judge accord- 
ing to their ownreaſon and underſtanding, 
and are not in ſuch caſe tied down by for- 
mer determinations any farther than the 


teaſons or arguments thereof appear con- 


©!uſive, for judicandum eſt legibus non em- 


CCrs, 


emplis. Co. P. C. 6. in margine. A bare 


conſpiracy to levy war is certainly not 
treaſon, and was f adjudged in the caſe 
of Sir John Friend; but if it appear 
upon evidence, that the deſign was to kill 
the king, or depoſe him or impriſon him, 


or put any force on him, and the levying 


war was only the way or method made 


uſe of to effect that deſign, then it will 
be an overt· act of compaſſing the death 
of the king; and this is the diſtinction 


taken by lord chief juſtice Holi in Sir ohn 
Friend's caſe, Hate Tr. Vol. IV. p. 613. 
614. . FE. =. 

(x) Sec 2 Vent. 315. 
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the caſe of the earl of Eſex and ſome others. 


act. 2. What u compaſling of their death. 
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cers, is an overt- act proving the compaſſing of the death cf 
the king; for ſuch a war is directed againſt the very perſon 
of the king, and he, that deſigns to fight againſt the king, 
cannot but know at leaſt it muſt hazard his life ; ſuch was 

But if it be a levying of a war againſt the king merely 
by interpretation and conſtruction of law, as that of Bur- 


ton (), and others to pull down all encloſures, and that of 


the apprentices in London lately, to pull down all bawdy-hous 
{es (J, de quibus infra, this ſeems not to be an evidence of 


an overt- act to prove compaſling the king's death, when it is 
ſo diſcloſed upon the proof, or if it be fo particularly laid 
in the indictment ; tho prima facie if it be barely laid as a 
lerying war againſt the king in the indidtment, it is a good = 
overt-act to ſerve an indictment of compaſſing the king's | 


death, till upon evidence it ſhall be diſcloſed to be only to 
the purpoſe aforeſaid, and ſo only an interpretative or con- 


ſtructive levying of war. And Burton's cale 39 Eliz. ſeems. 
to intimate as much, becauſe they took him to be indiftable 


only upon the ſtatute of 13 Eliz. cap. 1. for conſpiring to levy 


war againſt the queen, whereas if this had been an overt-ack 
to prove the compaſling of the death of the king, the fact 
had been treaſon. within 25 E. z. as ſurely it would have 
been, if he had conſpired to have raiſed a war directly a- 
gainſt the king or his forces, and aſſembled people for that 
purpoſe, tho no actual war had been cauſed by him. 


But ſuch a levying of war may in proceſs of time riſe 


into a direct war againſt the king; as if the king ſend his 
forces to ſuppreſs them, and they fight the king's forces; and 


then it may be an overt-act to prove the compalling of the 


king's death. 


And thus far of compaſſing the king's death. 5 
Something I ſhall add touching the compaſſing of the 


death of the queen, or prince, wherein I ſhall firſt conſider, 


what ſhall be 1aid the queen, or their eldeſt ſon within this 


1 
* 
* 


(ay Coc P. C. 10. (2) Kel. 50. 
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L A queen dowager, fiamely the queen after the death 


of her huſband, is not a queen within this act, far tho ſhe 


bear the title of queen, and hath many prerogatives anſwer- 
ing the dignity of her perſon, yet the is not (his queen) or, 
as the other parts of the aCt exprefs it, (his companion) it 
muſt be the queen conſort, the king's wife, and during the 


2. The queen divorced from the king a vinculo matrimonii, 


5s for cauſe of conſanguinity, is not a queen within this act, 

tho the king be living: this was the caſe of queen Katharine, 
who Was firft married to prince Arthur, and by him; as was 
faid, carnally known, and after his death married to prince 
Henry, (afterward king Henry VIII.) by whom ſhe had iſſue 


Mary, (afterward queen of England) and afterwards after 


twenty years marriage was divorced cauſa affinitatis, which 
dixorce was confirmed in the parliament 25 H. 8. cap. 22. 
This was alſo the cafe of his ſecond wife queen Anne, who 
was allo divorced 4 viiculo, and that divorce confirmed by 


the ſtatute of 28 H. 8. cap. 7. which nevertheleſs was again 
eald in part by the ſtatute of 35 H. 8. cap. 1, and in ef- 


re 
fect wholly by the ſtatute of 1 E cap. 3. and yet there is 


one clauſe obſervable in the act of 28 H 8. that treaſons 
committed againſt queen Anne, or the lady Elizabeth her 
daughter, meſne between the marriage and that divorce 
were puniſhable, altho the divorce made a nullity of the 
marriage; and therefore there is a ſpecial clauſe to pardon all 
ſuch treaſons, ſo that the relation of the divorce, and ſepara- 


tion to diſſolve the marriage ab initio, was not thought ſuffi- 


cient to diſcharge thoſe treaſons, without a ſpecial pardon 


diſcharging the treaſons committed againſt them. 


But we need not put the caſe of a divorce a menſa & thoro 
cauſa adulterii, becauſe adultery by the king's wiſe is high 


trealon in her, and fo the caſe of a divorce cannot well 


come in queſtion, for ſhe mult be executed for treaſon. R 28. 


H. &. Spilman's Rep. (a). 33 H. 8. cap. 2 1. (O). Co. P. C. p. 9. 
| 5 | EE 1 5 Or 


| (a) In the caſe of queen une Bolen, (I) In the caſe of queen Katharine 
Heward, | | : | | 
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I. Ou lour fta eigne & heir. 

At common law compaſſing the death of any of the 
King's children, and declaring 1 it by overt-aCt was taken to be 
trealon, Briton, ubi ſapra; but by this act it is reſtrained to 


the eldeſt ſon and heir. 


1. The eldeſt ſon and heir extends not to a collateral heir, 
tho declared heir apparent to the crown, unleſs there be a 
ſpecial proviſion for that purpoſe by a& of parliament : thus 
Roger Mortimer 1 1 R. 2. Richard duke of York 39 H. 6. John 


de la Poole tempore R. 3. and Henry marquis of Exeter tem- 


pore H. 3. were declared heirs apparent of the crown; yet 
compaſſing any of their deaths in the king's life · time was not 


treaſon within this act. Co. P. C. 8, 9. 


And therefore in that great agreement made in the parlia- 
ment of 39 H. 6. when Richard duke of Tork made his claim 


to the crown, and it was enacted, that H. 6. ſhould hold the 
crown during his life, and that Richard duke of York ſhould 


ſucceed him, Rot. Parl. 39 H. 6. n. 24. it is ſpecially enact- 
ed, that if any perſon do compaſs or imagine the death of 


the duke, and thereof be attaint by open act, it ſhall be 
high treaſon; which had not been ſo, unleſs 3 it had been ipe- 


cially enafted. 
2. The king takes vile, and by her hath iſſue two ſons, 


the eldeſt dies, the wife dies, he takes a ſecond wife; this 
ſecond ſon, tho he were once not eldeſt, and tho he be not 


lour eigne fix, but only the * 8 ſon, 18 eldeſt fon within 


this ſtatute. 


King Edward III. had iſſue the Black Prince, who had 


Als Richard of Burdeaux afterwards king Richard II. his el- 


deſt grandchild, tho he were not, in the life of his father the 


Black Prince, the king s eldeſt fa within this ſtatute, yet his 
father being dead in the life of Edward III. it may be very 


conſiderable whether prince Richard be the king's eldeſt ſon 
within this ſtatute, and the compaſſing of his death be high 
treaſon; for he is heir apparent of the crown, and his heir- 
{hip cannot be deveſted by any after-born child. 

The duchy of Cornwall was ſettled upon the Black Prince 


& ipfius & her edum ſuorum regum Angie filiis primogenitis, 
K K 


altho 


— 


—. . —— — 


— — 


— —— 
——— — 2 r— 


— 


: ECOL II 
—— ———. 
— — I ene 


- I » F — 
bY — —_ ik - << — 
— Ec — 3 — * —— — — — —— — — — hs * 
_ — — — — - - — —— — — TR” I - - _ — = — _— 2 FL —. 
C — — - y — —— = hs . - — _ - - 2 — ry - — 2 * — a -- * 
2 — - — — — = — — — < a. — — —— — ——— 8 y 
—— 3 = — — — - _ — — — — — * , _ . 1 * * = E — — 
— — * — —- _ — — at = ab * — — — 2 — — 2 — 7 — 2 — \ — 
: : — = = 2 — — — — — di — — . —̃ —v— - — 2 — - 
A — . 1 wat» A 0 ts — - OY —.— — — = —_— — 2 : — : - 
— — — _ - D — R pu — * = — - — - —_ = — 2 — — 

. 8 — * - _ — — 2 — — — - 


— 


126 Hiſtoria Placitorum Corong. 


n 


2 


altho the king's eldeſt daughter be not ducheſs of Cornwall, 
becauſe not filius, yet, (contrary to the opinion delivered in 
the prince's caſe 8 Co. Rep. 30. 4.) H. 8. after the death of his 


brother prince Arthur, and our late king Charles, after the 
death of his eldeſt brother prince Henry, were dukes of Corn- 


wall in the life of their fathers : the latter appears expreſly 


by the ſtatute of 21 Fac. cap. 2 9. wherein it is ſo declared by 


judgment of parliament ; and Richard of Burdeaux was allo 


duke of Cornwall after the death of his father the Black Prince, 
and comes in the catalogue of dukes of Cornwall in the col- 

lection of Vincent and Mills of the nobility of England; and 

had the revenues thereunto belonging, as appears undeniably. 


Ron Pal FLE $65, ft” ** 
But it ſeems it was not by virtue of that limitation in the 


grant to the Black Prince, but by a new ſpecial creation; for 
Not. Parl. 50 E. z. n. 50. the commons petition, that he might 
be created duke of Cornwall, earl of Cheſter, and prince of 
Wales; the king declined the doing of it at their requeſt, as 
being a thing proper only for the king to do his pleaſure 


therein: the truth is, the king had done it before the requeſt 
made, viz, Rot. Cart. 47, 48 C 49 E. z. n.10. the words of 
the charter are, Ex confilio & conſenſu prelatorum, ducum, 
* comitum & baronum, ipſum Ricardum principem Walliz, du- 


( cem Cornubiz, & comitem Ceſtriæ fecimus & creavimus, 


and grants him the poſſeſſions thereunto belonging, which he 
accordingly enjoyed: vide Rot. Parl. 51 E. 3. n. 9. and ob- 


Herve a certain eſtate is limited by the patent of creation for 
life; or otherwiſe, it ſeems, it was thought fit to leave it to 


the conſtruction of law, whether he had it purely by new 


creation, or by the conſtruction of the charter 11 E. 2. to 
the Black Prince. J Phi ee ® gl 
This caſe therefore touching conſpiring the death of ſuch 
a prince, as Richard of Burdeaux then was, tho it may be 
probable to be treaſon within the intent of this act, is fitteſt 


to be firſt decided by parliament according to the caution 


uſed in the ſtatute of 25 E. 3. D 
3. If the king of England hath two daughters only, and 


no ſon, the eldeſt daughter is not within the words or intent 


3 0 


— 


all 8 
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of the king's eldeſt ſon within this clauſe, for a ſon may be af- 
ter born; but ſeveral ſtatutes have made temporary proviſions 
in this caſe: vide the ſtatutes of 25 H. 8. cap. 22. 28 H. 8. 
cap. 7. 
gf is true the implication of Co. P C. p. 9. where it is ſaid, 
<« If the heir apparent be collateral heir apparent, he is not 
ce within this ſtatute, until it be declared by parliament,” implies 
that the lineal heir, male or female, is within this ſtatute. 
But the implication of the ſtatute itſelf is againſt it, be- 
cauſe this act almoſt in the ſame breath takes notice of the 
king's eldeſt daughter upon another rank of treaſon, namely 
defiling her; and it is not ſafe to extend this act by con- 
ſtruction. . 5 . 
The ſecond daughter, living the firſt, is certainly not within 
this law, becauſe not immediately inheritable to the crown. 
Yet by the ſtatute of 25 H. 8. cap. 2 2. which was but 
temporary, proviſion is made, that if any thing ſhould be 
written or done to the peril, ſlander or diſheriſon of any 
of the Iſſues and heirs between him and queen Anne, the 
- fame ſhould be treaſon et, 
Thus far touching the perſons of the queen or prince. 
Now what ſhall be ſaid a compaſſing of their death, or an 
overt- act to prove the ſame: what ſhall be ſaid a compaſſing 
of the king's death, hath been at large declared, much 


whereof may be applied to the queen or prince, but not un- 


verſally; for the king is above the coercion of the law, tho 
his actions are not exempted from the direction of the law 
in many caſes; but the queen and prince are ſubjects of the 
king, and ſubjects to the laws; whence it comes to paſs, that 
there are certain overt- acts manifeſting compaſſing the kinga 
death, which are ſpecifical and appropriate to the king and 
his ſovereign power and royal dignity, which are not appli- 
cable to the n 8 
If a man compals to impriſon the king, tho it be colour- 
ably done by proceſs of law, it is a compaſſing of the king's 
death within this act, as hath been ſhewn. f 
Rut if the queen or prince commit a miſdemeanor of ſuch 
a nature, as is a contempt againſt the king's laws, to which 


impri- 


28 


impriſonment is proper, as in caſe of treaſon, felony, reſcue, 
they may be impriſoned by proceſs of law without danger 
of treaſon : thus was the fon of Henry IV. committed by 
Gaſcoign chief juſtice for reſcuing a priſoner from the bar; 
and ſeveral acts of attainder of treaſon have paſſed in parlia- 
ment againſt ſome queen-conlorts, as appears by 28 H. 8. 
cap. 7. 33 H. 8. cap. 21. againſt queen Catharine Howard. 
"Roto Park F H. J. #811 V 
Again, to compaſs to depoſe the king is treaſon, but to 
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compaſs a divorce between the king and queen by the kings 


commiſſion by due proceſs of law was no treaſon, as ap- 
pears in the proceſs before the archbiſhop of Canterbury, 


whereupon queen Catharine, and afterwards queen Anne were 


divorced. CW Ll 
The compaſling therefore of the death of the queen or 
prince, which is treaſon within this act, is where a man with- 


out due proceſs of law expreſſy compaſſe eth the wounding or 


death of them either by force or poiſon. „„ 
And thus much for treaſon in compaſſing the death of the 


king, queen, or prince; and becauſe the next treaſon de- 
clared, namely the violation of the king's wife, the king's el- 


deft ſon's wife, the king's eldeſt daughter, hath not much to 
be ſaid concerning it, I {hall cloſe this chapter with it. 

I. The violating the king's companion, that is the king's 
wife, the queen conſort, her huſband being now living; this 


is high treaſon, and fo it is in her if ſhe conſent. N 28 H. 8. 


33 H. 8. cab. 2 1. Co. N C. p. 9. 


2. The wife of the king's eldeſt ſon and heir, a princeſs 
conſort, and during the coverture between them; and if ſhe 


conſent, it is treaſon in her. 


3. The king's eldeſt daughter not married. this extends 
to a ſecond daughter, the eldeft being dead; for the is now 
_ eldeſt, and, for want of iſſue male, inheritable to the crown; 


but at common law this treaſon extended to any of the daugh- 
ters. Briton, cap. 2 2. f. 71. It extends to an eldeſt daughter, 
tho there be ſons; and quere, whether to an eldeſt daughter, 
that hath been married, and is now a widow, nient marry 


may be conſtrued either way; or if it doth, yet whether it 
on e extends 
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extends to an eldeſt daughter, that is a widow, and hath chil- 
dren by her huſband ; the words of the old books are avant ceo, 
gel eſt marry : it ſeems, that if the eldeſt daughter hath been 
once married, ſhe is not within this law, becauſe of the words 
nient marry, tho the reaſon may poſſibly be the ſame; and it 
ſeems, tho there be ſons, yet the violating of the king's el- 


deſt daughter, being within the expreſs words of the law, the 


violation of her is within this law, becauſe within the words; 
and yet the violation of the wife of the king's ſecond ſon is 
not within this ſtatute, yet he and his iſſue is inheritable to 


the crown before the eldeſt daughter; in this caſe therefore 


the words of the law are to govern. 


|  Altho it ſhould ſeem probable, that the eldeſt ſon of the 


prince after the death of his father may be the king's eldeſt 


ſon within this act, as is before obſerved; yet the daughter 
of the king's eldeſt daughter, after her mother's death, ſeems 
not an eldeſt daughter within this act, her grandfather being 
living, for the grandſon, who is heir apparent of the crown, 


is of more conſideration than the daughter of a daughter, 
who cannot be heir apparent, becauſe a ſon may be born. 


Quere, whether violating the eldeſt daughter, after the 
death of the king her father, be treaſon within this act, where 
a ſon ſucceeds to the crown: it ſeems not, for the relation 


And thus far for the two firſt branches of high treaſon. 
Sl - _ CHAP. 


(c) She is no longer /eigne file le roy. | it follows of courſe that the eldeſt ſon 


It having been before obſerved that a and the eldeſt daughter of ſuch a queen 


queen regent is a king within this act, is likewiſe within it. Co. P. C. P. 8. 
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P 
Concerning levying of war againſt the king, 


PHE jus gladii, both military and civil, is one of the 
jura majeſtatis, and therefore no man can levy war 
within this kingdom without the king's commiſſion. Co. P. C. 
p. 9. See the ſtatute, or rather proclamation (a) de defen- 
fone portandi arma, wherein it is recited by the king, 
that the prelates, earls, barons, and commonalty illoegue af- 
embles en aviſement ſur ceſt beſoigne nous eiont dit, que a nous 
appent & de nous par noſtre- royal ſeignorie defendre fortment 
des armes, & de tout autre force contre noſtre pees, a touts les 


Pois que nous plerra(b); and hence it is in all declarations 


and indictments touching things done againſt the peace, the 
Concluſion goes contra pacem domini regits—F& 
It is true, there have been great diſputes in this kingdom 
touching the diſpoſition of the militia of this kingdom, which 
are now all ſettled, and declared to be the right of the 
crown by the ſtatutes of 1 3 Car. 2. cap. 6. and 13 & 14 Car. 2. 
WE oi 
| Now as to this clauſe of high treaſon, Ou fi home levy 
guerre countre noſtre ſeigneur le roy en ſon realme. 1 
I 0o make a treaſon within this clauſe of this ſtatute there 
muſt be three things concurring, 7 iy 
I. It muſt be a levying of war. 


II. It mult be a levying of war againſt the king. 

III. It muſt be a levying of war againſt the king in bis 

realm. 2 5 5 

I. For the firſt of theſe, the act ſaith levy guerre; what 

ſhall be ſaid a levying of war, is in truth a queſtion of fact, 
2 . 5 and 


(a) In the ſeventh year of Edward I. tion againſt coming armed to the par- 
(5) This ſtatute is only a proof of liament. Vide Rot. Parl. 25 E. 3. pars. i. 
the king's power to iſſue his proclama- . 58. dorſo, . 
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and requires many circumſtances to give it that denomina- 
tion, which may be difficult to enumerate or to define; and 
commonly is expreſſed by the words more guerrino arraiati. 

As where people are aſſembled in great numbers armed 


with weapons offenſive, or weapons of war, if they march 
thus armed in a body, if they have choſen commanders or 
officers, if they march cum vexillis explicatis or with drums 
or trumpets, and the like; whether the greatneſs of their 


numbers, and their continuance together doing theſe acts 


may not amount to more guerrino arraiati, may be conſi- 
derable. „ „ 


But a bare conſpiracy or conſultations of perſons to levy 
a war, and to provide weapons for that purpoſe ; this, tho it 


may in ſome caſes amount to an overt- act of compaſſing the 
| king's death, yet it is not a levying of war within this clauſe | 
of this ſtatute ; and therefore there have been many tempo- 
rary acts of parliament to make ſuch a conſpiracy to levy 
war treaſon during the life of the prince, as 13 Eliz, cap. 1. 
13 Car. 2. cap. 1. and others. Vide accordant Co. P. C. p. 10. 


Again, the actual aſſembling of many rioters in great num- 


bers to do unlawful acts if it be not modo guerrino or in ſpe- 
cie belli, as if they have no military arms, nor march or 


continue together in the poſture of war, may make a great 


riot, yet doth not always amount to a levying of war: vide 
ſtatute 3 & 4 E. 6. cap. 5. 1 Mar. cap. 12. (c) 


II. As to the ſecond; the ſtatute ſaith, (againſt us) to 


make it therefore treaſon, it mult be a levying of war againſt 
the king; otherwiſe, tho it be more guerrino, and a levying 


of war, it is not treaſon. 1. Therefore if it be upon a pri- 


vate quarrel, as many times it happend between lords marchers; 


tho it be vexillis explicatis, it ſeems no levying of war againſt 


the king, 2. If it be only upon a private and particular de- 
ſign, as to pull down the incloſures of ſuch a particular com- 
mon, it is no levying of war againſt the king. Co. P. C. p. 9. 
z. But a war levied againſt the king is of two ſorts, 1. Ex- 


preſly and directly, as raiſing war againſt the king or his ge- 
neral and forces, or to ſurpriſe or injure the king's perſon, 
(c) See alſo 1 Geo. 1. cap. 5. 
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or to impriſon him, or to go to his preſence to enforce him 


to remove any of his miniſters or counſellors, and the like. 


2. Interpretatively and conſtructively, as when a war is le- 


vied to throw down incloſures generally, or to inhanſe ſer- 
vants wages, or to alter religion eſtabliſhed by law ; and 
many 8 anoth of like nature might be given; this hath 
been reſolved to be a war againſt the king, and treaſon 
within this clauſe ; and the conſpiring to levy ſuch a war is 
treaſon, tho not within the act of 25 E. 3. yet by divers 
temporary acts of parliament, as 1 3 Eliz, during the queen's | 
life, 13 Car. 2. during our king's life. Co. N C. p. 10. 


The firſt reſolution, that J find of this interpretative levy- 


ing of war, is a reſolution cited by my lord Coke, P. C. p. 10. 
in the time of Henry VIII. for inhanſing ſervants wages; and 
the next in time was that of Burton, 39 Elix Co. P. C. p. 10. (d) 
for raiſing an armed force to pull down incloſures generally: 

this is now ſettled by theſe inſtances, and ſome of the like 

kind hereafter mentiond; the proceeding againſt Burton and 
his companions was not upon the ſtatute of 25 E. 3. which 
required, that in new caſes the parliament ſhould be firſt con- 
ſulted ; but upon the ſtatute of 13 Elix for conſpiring to le- 
vy war, which hath not that clauſe of conſulting the parlia- 
ment in new caſes, and therefore ſeems to leave a latitude to 
the judges to make conſtruction greater, than that was left 
by the ſtatute of 25 E. z. 25 . 


Theſe reſolutions being made and ſettled we muſt acqui- 


eſce in them; but in my opinion, if new caſes happen for 
the future, that have not an expreſs reſolution in point, nor 
are expreſly within the words of 25 E. 3. tho they may ſeem 
to have a parity of reaſon, it is the ſafeſt way, and moſt agree- 
able to the wiſdom of the great act of 25 E. 3. firſt to con- 
ſult the parliament and have their declaration, and to be very 


wary in multiplying conſtructive and interpretative treaſons, 


for we know not where it will end. 


But particular inſtances will beſt illuſtrate this whole learn- 


ing, which I ſhall ſubjoin, tho ſomewhat promiſcuouſly, as 


they occur to my memory. 


_ A con- 


(4) Poph. 165 
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A conſpiring or compaſſing to levy war is not a levying 


war within this act, unleſs the war be levied ; this appears 
Co. P. C. p. 9. and alſo by thoſe many acts of parliament a- 


bove-mentiond, which were but temporary and limited to 
continue during the life of the king or queen, whereby it is 


ſpecially enacted, that ſuch compaſſing to levy war {hall be 


treaſon ; which needed not have been, if it had been treaſon 
by the ſtatute of 25 E. 3. Vide 1 & 2 P. & M. cap. 10. 1 Elix. 
cap. 5. 13 Eliz, cap. 1. 13 Car. 2. cap. 1. 33% on 

And therefore in the caſe of Robert Burton and others, 


that conſpired to aſſemble themſelves and pull down inclo- 


fures, and to gain arms at the lord Norris's houſe, and to 
arm themſelves for that purpoſe. Co. N C. 10. they were in- 


dicted and attainted purely upon the ſtatute of 1 3 Ellx. 


cap. 1. whereby conſpiring to levy war is made treaſon. 
But if divers conſpire to levy war, and ſome of them ac- 


tually levy it, this is high treaſon in all the conſpirators, 


becauſe in treaſon all are principals, and here is a war le- 


If divers perſons levy a force of multitude of men to 


pull down a particular incloſure, this is not a levying of war 


within this ſtatute, but a great riot; but if they levy war to 


pull down all incloſures, or to expulſe ſtrangers, or to re- 
move counſellors, or againſt any ſtatute, as namely the ſta- 


tute of Labourers, or for inhanſing ſalaries and wages, this is 


a levying war againſt the king, becauſe it is generally againſt 


the king's laws, and the offenders take upon them the refor- 


mation, which ſubjects by gathering power ought not to do. 
00. P. C. p. 9, 10. Vide the act 3 & ꝗ4 E. 6. cap. 5. It any 


to the number of twelve ſhall intend, go about, practiſe 
or put in ure by force to alter the religion eſtabliſhed by 
law, or any other laws, and depart not within an hour af- 
ter proclamation, or after that ſhall wiltully in a forcible 
manner attempt to put in ure the things above ſpecified, 


then it is high treaſon.” 


If men levy war to break priſons to deliver one' or more 


particular perſons out of priſon, wherein they are 25 


TER (e) Co. P. C. 2. 9. Kelyng, P. 19. 


® . 4 5 7 
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impriſoned, unleſs ſuch as are impriſoned for treaſon ; this 
upon advice of the judges upon a {ſpecial verdict found at the 
| Old Bailey was ruled not to be high treaſon, but only a great 
riot 1668. but if it were to break priſons, or deliver perſons 
generally out of priſon, this is treaſon. Co. P. C. p. 9. 85 
There was a ſpecial verdict found at the Old Bailey anno 20 
Car. II. (F), that 4. B. and C. with divers perſons to the num- 
ber of an hundred aſſembled themſelves modo guerrino to pull 
down bawdy-houſes, and that they marched with a flag up- 
on a ſtaff and weapons, and pulled down certain houſes in 
proſecution of their conſpiracy; this by all the judges aſſem- 
bled, except one (g), was ruled to be levying of war, and ſo 
high treaſon within this ſtatute; and accordingly they were 
executed. % 
But the reaſon that made the doubt to him that doubted it, 
was 1. Becauſe it ſeemed but an unruly company of ap- 
prentices, among whom that cuſtom of pulling down bawdy- 
| houſes had long obtaind, and therefore was uſually repreſſed 
by officers, and not puniſhed as traitors. 2. Becauſe the 
finding to pull down bawdy-houſes, might reaſonably be in- 
tended two or three particular bawdy-houſes, and the indefi- 
| nite expreſſion ſhould not in materia odioſa be conſtrued either 
_ univerſally or generally. And 3. Becauſe the ſtatute of 1 
Mar. cap. 12. tho now diſcontinued, makes aſſemblies of a- 
bove twelve perſons and of as high a nature only felony, 
and that not without a continuance together an hour after 
proclamation made; as namely an aſſembly to pull down 
bawydy-houſes, burn mills or bays, or to abate the rents of 
any manors, lands or tenements, or the price of victuak, 
corn or grain; or if any perſon {hall ring a bell, beat a drum 
or {ound a trumpet, and thereby raiſe above the number of 
twelve for the purpoles aforeſaid, which are raiſed according- 
ly and do the fact, and diſſolve not within an hour after 
proclamation, or that ſhall convey money, harneſs, artillery, 
it is enacted to be felony ; and if any above the number of 
two, and under twelve, do practiſe with force of arms un- 
lawfully, and of their own authority to kill any of the 
e | queen's 
(f) Jie Kelpng F. 55, Ec. (2) This was our author himſelf Tide Kelyng );. 


o 
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queen's ſubjects, to dig up pales, throw down incloſures of 
parks, pull down any houſe, mill, or burn any ſtack of 
corn, or abate rents of manors, lands or tenements, or price 
of corn or victual, and do not depart within an hour after 
roclamation, and continue to attempt to do or put in ure 
any of the things above-mentioned, they are to have a year 8 
„„ nd Ou %% ¾ ᷣ tat 
And the ſtatute of 3 & 4 E. 6. cab. 5. is to the ſame purs 
poſe, only if the number of forty, or above, come together 
to do ſuch acts as before, or any other felonious, rebellious 
or traiterous acts, and continue together two hours, it is 
made high treaſon. (5b) V 
But yet the greater opinion obtaind, as it was fit; and 
theſe apprentices had judgment, and ſome of them were exe- 
cuted as for high treafon, _ 5 
Vet this uſe may be made of thoſe ſtatutes: i. That there 
may be ſeveral riots of a great and notorious nature, which 
yet amount not to high treaſon. 2. But again, thoſe acts 
and attempts poſſibly might not be general, but might be di- 
rected only to ſome particular inſtances, as for the purpoſe, 
not to pull down all houſes or mills, but ſome ſpecial ones, 
which they thought offenſive to them; nor to abate the 
rents of all manors, but of ſome particular manor, whereof 
they were tenants; nor to make a general abatement of the 
prices of victuals or corn, but in ſome particular market, or 
within ſome precinct; and ſo croſſeth not the general learns 
ing before given of conſtructive treaſon. 3. It ſeems by that 
100 alſo, they did not take the bare aſſembly to that intent 
to be a ſufficient overt- act of levying of war; that was but 
an attempt and putting in ure, unleſs they had e be⸗ 
gun the execution of that intention, going about, practiſing 
or putting in ure; for this act puts a difference between the 
ſame and the doing thereof. e EE 
In the parliament of 20 E. i. now printed in Mr. Ryley, p.77. 
it appears there aroſe a private quarrel between the earls of Olou- 
ceſter and Hereford, two great lords marchers ; and hereupon 
divers of the carl of Glouceſter's party with his conſent cum 
5 multitu- 


* 


(Y See allo 1 Geo. I. cap. 5. 
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 multitudine tam equitum quam peditum exierunt de terra ipfius comi- 
tis deMorgannon cum vexillo de armis ipfius comitis explicato verſus 


DD end 


terram comitis Here de Brecknock, & ingreſſi fuerunt terram 


illam per ſpatium duarum leucarum, & illam depredati fuerunt, 
& bona illa deprædata uſque in terram dicti comitis Gloceſtriæ ad- 
duxerunt, and killed many, and burnt houſes and commit- 
ted divers outrages; and the like was done by the earl of 
Hereford and his party upon the earl of Glouceſter they en- 
deavoured to excuſe themſelves by certain cuſtoms between 


the lords marchers; by the judgment of the lords in parlia- 
ment their royal franchiſes were ſeiſed as forfeited during 
their lives, and they committed to priſon, till ranſomed at 


the king's pleaſure. . 5 

Altho here was really a war levied between theſe two earls, 
yet in as much as it was upon a private quarrel between 
them, it was only a great riot and contempt, and no levying 
of war againſt the king; and ſo neither at common law, nor 


within the ſtatute of 25 E. z. if it had been then made, was 


it high treaſon. 


It appears by Walfngham ſub anno 1403. a great rebellion 


was raiſed againſt Henry IV. by Henry Percy ſon of the earl 


of Northumberland and others: the earl gathered a great 
force, and actually took part with neither, but marched with 

his force, as ſome thought, towards his ſon, and, as others 
thought, towards the king pro redintegrando pacis negotio ; he 


was hindred in his march by the earl of Weſtmoreland and re- 
turned to his houſe at Werkworth ; the king had the victory; 
the earl petitioned the king; the whole fab] 

_ parliament, Rot. Parl. 5 H. 4. n. 12. The king demanded the 

opinion of the judges and his counſel touching it: the lords 


proteſt the judgment belongs in this caſe to them ; the lords 
by the king's command take the buſineſs into examination, 
and upon view of the ſtatute of 25 E. 3. and the ſtatute off 


Liveries © Adjugerent, qe ceo, qe fuit fait par le counte, neſt 
pas treaſon, ne felony, mes treſpaſs tantſolement, pur quel treſ- 
& paſs le dit counte deuſt faire fine & ranſom a volunte du roy ;” 
but Henry the ſon was attaint of treaſon, 


bo £5 


was examined in 
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It appears not what the reaſon of that judgment was, 
whether they thought it only a compaſſing to levy war, and 


no war actually levied by him, becauſe not actually joined 


with his ſon; or whether they thought his intention was ons 
ly to come to the king to mediate peace, and not to levy a 


war, nor to do him any bodily harm; that it was indeed an 
offenſe in him to raiſe an army without the king's commiſ- 
ſion, but not an offenſe of high treaſon, becauſe it did not 
appear that he raiſed arms to oppoſe the king, but poſſibly to 


alliſt him; but whatever was the reaſon of it, it was a very 


mild and gentle judgment, for the earl was doubtful of a 


more ſevere judgment: nota, he returns thanks to the lords 


and commons de lour bone & entyre coers a lui monſtre, and 


thanks the king for his grace. 


The clauſe in the ſtatute of 25 E. z. F any man ride 


armed covertly or ſecretly with men of arms againſt any other 
to ſlay, rob, or take him, or to detain him, till he hath made fine 


or ranſom, or have his deliverance, it is not in the mind of the 


| king or his council, that in ſuch caſe it ſhall be judged treaſon, 
but ſhall be judged felony or treſpaſs according to the laws of the 
land of old times uſed, and according as the caſe requireth ; and 


if in ſuch caſe or other like (i before this time any jud ges 


have judged treaſon, and for this cauſe the lands and tenements 
have come to the king s hands as forfeited, the chief lords of the 
ooo TT po noo 


This declares the law, that a riding armed with men of 


arms upon a private quarrel or defign againſt a common per- 
ſon is not a levying of war againſt the king (&); and the 
eſpecial reaſon of the expreſs adding of this clauſe ſeems to 
is Nn e 8 


() Vige ſimile H. 26. E. z. coram rege, of Eſſex, attractando ſibi regalem po- 
Rot. 30. Rex. Hale. | teſtatem, upon which Sir John Fitzwau- 

This caſe was in the county of E, ter ſurrenderd himſelf, and was commit- 
ſex, and was no more than this; Sir ted to the Tower of London, and Bal. 


1 Fitz water and William Baltrip trip was outlawed, who afterwards plead- 


is ſteward, Cc. were preſented by ju- 
ries of divers hundreds for taking men 
by force, and detaining them till they 
paid fines for their ranſom, for — 


and extorting money from others, an 


for ſeveral great and enormous riots, miſ- 


demeanors and treſpaſſes in the county 


ed the king's pardon pro feloniis, conſpi- 
ratione, manutenentia & tranſgreſſuoni- 
bus prædictis, necnon pro wiagarils 
occaſione 2 in ipſum promut- 
gatis, upon which he was diſcharged 


ſane die. 


| (* Co. P. C. P. 10. 
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be in reſpect of that judgment of treaſon given againſt Sir 
John Gerberge, Trin. 21 E. 3. Rot. 2 3. Rex. and at large be- 
fore mentiond, chap. 11. which judgment is in effect repeald 
by this alt. „ 


It appears by Sir F. Moore's Rep. n. 849. (1), the earl of Eſ- 


ſex was arraigned and condemned for high treaſon before 


the lord high ſteward, whereupon it was reſolved by the ju- 


ſtices, 1. That when the queen ſent the lord keeper of the great 
ſeal (n) to him, commanding him to diſmiſs the armed per- 


fors in his houſe and to come to her, and he refuſed to 
come, and continued the arms and armed perſons in his 
houſe, that was treaſon. 2. That when he went with a 


troop of captains and others from his houſe into the city of 
London, and there prayed aid of the citizens in defenſe of 


his life, and to go with him to the queen's court to bring 


him into the queen's preſence with a ſtrong hand, ſo that he 
might be powerful enough to remove certain of his enemies, 
that were attendant on the queen, this was high treaſon, 
becauſe it tends to a force to be done upon the queen, and a 


reſtraint of her in her houſe ;z and the fact in London was ac- 


| tual rebellion, tho he intended no hurt to the perſon of 


the queen. 3. That the adherence of the earl of Southamp- 
ton to the earl of Eſſex in London, tho he did not know of 
any other purpoſe than of a private quarrel, which the earl 
of Eſſex had againſt certain ſervants of the queen, was tre- 
ſon in him, becauſe it was a rebellion in the earl of Eſſex. 


4. That all they, that went with the earl of Eſſex from Eſſex- 
Houſe to London, whether they knew of his intent or not, 
were traitors, whether they departed upon the proclamation 


or not; but thoſe, that ſuddenly adhered to him in London, 


and departed upon the proclamation made, were within the 


proclamation to be pardoned : there were other points reſolved 


touching the manner of his trial, whereof hereafter: 


The whole hiſtory of Eſſex his treaſon and the proceeding 
| thereupon is ſet forth at large by Camden anno 44 Elix p. 604. 


Y ſequentibus, wherein the charge of his indictment appears 

to be, that he and his accomplices had conſpired to deprive 

1 = the 
(0 F. 620, (n) And others of her council. 
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the queen of her crown and liſe, having conſulted to ſurprize 
the queen in the court; and that they had broken out into 
open rebellion by impriſoning the counſellors of the realm, 
by ſtirring up the Londoners to rebellion by tales and fictions, 
by aſſaulting the queen's faithful ſubjects in the city, and de- 
fending the houſe againſt the queen's forces; ſo that the great 
part of the indictment was compaſſing the queen's death, 
and the reſt of the charge were the overt-aCts, which was 
| treaſon within the ſtatute of 25 E. 3. with which my lord 

Coke agrees, P. C. p. 12. FF 
If divers perſons levy war againſt the king, and others 
bring them relief of victuals pro timore mortis, & receſſerunt 
quam citd potuerunt, this was adjudged not to be a levying of 
war, becauſe pro timore mortis ; quere, if the lame law be in 
caſe of marching with them in their company for fear of 
death. Co. P. C. p. 10. vide ſup. cap. 8. Mich. 21 E. 3. Rot. 
101. Linc. coram rege. Illi, qui coacti fuerunt ad denarios reci- 
piendos & fimiliter coacti juraverunt, dimittuntur per curiam per 
manucaptionem, quia fic in perſonis ipſorum nihil mali reperitur, 
in caſe of a great riot, not unlike à levying of war, for 


which they were indicted of treaſon. 


Rot. Par, 17 R. 2. n. 20. upon the complaint of the dukes 
of Aquitain and Glouceſter; ſhewing that Thomas Talbot and 

others his adherents by confederacy between them fauxment 
conſpirerent pur tuer les dits ducs uncles le roy & autres perſones 
grants de realme, & pur accomplyer lè malice ſuſdit Ie dit Tho- 
mas & les autres miſtrent tout lour poyar, come notoirement 
eſt conus, & le dit Thomas ad en grand party confeſſe, en ani- 
 entiſment des eſtats & de loys de woſtre realme, & ſur ceo firent 
divers gents lever armes, & arrayes 4 feire de guerre en aſſem- 
bles & congregations a tres grant & horrible number en divers 
parties en les countie de Ceſtre, and pray that it may be de- 
clared in this parliament the nature, pain and judgment of 

this offenſe : the concluſion whereof was thus 

** Eſt auys au roy & a les ſeigniors de ceſt parlement en droit 
de meſme la bille touchant Thomas Talbot, que la matter con- 
* tenus en la dite bill eſt. overt & haut treaſon, & touche la 
* perſon du roy & tout ſon realme, & pur treaſon le roy © 
1 * touts 
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“ touts les ſeigneurs ſuſdits adjuggent & declarant; and there- 
upon writs of proclamation for his appearance in the king's 
bench are ordered to iſſue for his appearance in one month, 
or otherwiſe to be attaint of treaſon (#) : vide Paſ. 17 R. 2. 
B. R. Rot. 16. Rex. Writs of proclamation iſſued accordingly 


to the ſheriffs of Tork/hire and Derbyſhire, and the ſheriffs re- 


turned non eſt inventus ; Talbot afterwards came and renderd 
himſelf, and was committed to the Tower, and afterwards a 
Superſedeas came for his enlargement. (o) 


But, this declaration being only by the king and houſe of 


lords is not a concluſive or a ſufficient declaration of treaſon 
according to the purview of this ſtatute, but yet it was a 
real levying of war againſt the king, becauſe done more guer- 
rino and by people arrayed de fet de guerre, as in Benſted's 
caſe hereafter mentiond ; but had it been a bare conſpiracy, 


it had not been treaſon, as appears by the ſpecial ſtatute of 


3 H. J. cap. 14. whereby a conſpiracy to kill the king with- 
out an overt-act, (for then it were treaſon within the ſtatute 
of 25 E. z.) or a conſpiracy to kill any of his privy council 


and certain great officers, tho the event followed not, is 


made felony. 


* 


dee for inſtances of very great riots with multitudes of 
perſons modo guerrino arraiati, which yet amounted not to 
high treaſon, becauſe upon particular quarrels and differences 
between private perſons. Clauſ. 5 E. 2. M. 4. inter Grifftinum 
de Pole & Johannem de Cherleton pro caſtro de Pole. Pat. 


8 E. 4. part 1. n. 7. dorſ. between the citizens and biſhop of 


Norwich (p). Rot. Parl. 5 R. 2. u. 45. between the town and 


univerſity of Cambridge. Rot. Parl. 11 H. 4. n. 37. © ſequenti- 
bus, between Hugh de Erdeſwick and others touching the caſtle 


of Bothall. Rot. Parl. 13 H. 4. n. 12. between the lord Roſs 
Sir Rober t 1yr 4 hyt touching Turbary in Mroughtly. Not. Parl, 4 | 


2 H. 5. 


(2) And 2 that ſhall receive for his enlargement, Sed quod cuicunq; 
the ſaid Sir T homas Talbot within the proceſſui verſus ipſum Thomam Talbot 
realm of England, after the ſaid month ex cauſis prædictis ulterius faciendo ſu- 
elapſed from the time of the ſaid pro perſedeant, quouſyue aliud a rege inde 
clamation, are declared guilty of high habuerint in mandatis. | 
treaſon upon conviction of 
ing or receiving. | the records, | 


(o) The Superſedeas was not expreſly 


ſuch harbour- (5) This is not to be found among 


wa 
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H. 5. n. 15. between Robert Whittington and Philip Lingdon and 
others, H. 26 E. z. Rot. 30. Rex. Fitæwater's caſe. (q) 
All which, tho they were enormous riots, and done more 


guerrino, yet being private and particular quarrels, not 
much unlike that between the earls of Glouceſter and Hereford, 


did not amount to high treaſon, but contempts, riots ; or 


if death enſued, felony, as the caſe required. 


But going in a warlike manner with drums and arms ro 
ſurprize the archbiſhop of Canterbury, who was a privy coun- 
ſellor, it being with drums and a multitude (as the indict- 


ment was) to the number of three hundred perſons, was ru- 
led treaſon by all the judges of England, and the offenders 
had judgment accordingly ; and at the fame time by ten of 


the judges it was agreed, that the breaking of priſon, where 


traitors were in durance, and cauſing them to eſcape was trea- 

ſon, altho the parties did not know "that there were any trai- 

tors there, upon the caſe of 1 H. 6. 5. b. and ſo to break a 

ö priſon where felons are, whereby they eſcape, is felony — 5 
out knowing them to be impritoned for ſuch olfenſe. 2 1 6 


Car. Croke, Thomas Benſted's caſe. (r) 
The caſe of Sir John Oldcaſtle for levying of war - againſt 


the king is entred Rot. Parl. 5 H. 5. n.11. 


The twenty- fifth of September anno domini 1413, Thomas 
archbiſhop of Canterbury the pope's legate by his ſentence de- 


finitive declared Sir John OldcaſHe lord Cobham an heretic, e- 
ſpecially ; in the point of the ſacrament of the euchariſt and 


penance, excommunicated him, relinquentes ipſum ex nunc 


tanquam hereticum judicio ſeculari. (J) 
Hill. 1 H. 5. Rot. 7. inter placita regis, Middleſex, thaw 7 is 


an inditment againſt him before certain commiſſioners of er 


O 0 and 
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(% Nicholas Brundiſh and others to 
the number of one hundred were ſent by 
Sir Fohn Fitzwauter armed platis, gla- 
diis, bokelariis, arcubus & ſagittis ad ino- 
dum guerre to ſeize and take Loves, aſt- 
70s, Sc. of Thomas Hubert in Herlawr 


nors belonging to o the aid Sir John; but 
neither this riot, nor any other the facts, 
which he or his accomplices were indict- 
ed for, were conceived to amount to trea- 
ſon, fince none of them were arraigned of 
__ on felony; vide ſupra in notis, 


upon the lands of the ſaid Thomas, quas P. 1 


renut de aliis dominis & nihil de ipſo 
Johanne Fitzzvauter ; accordingly they 
did ſo, and carried them away to ma- 


650 Cro. Car. 583. BY. Fones 455. 
978 See State Tr. Vol. I. P. 42. 


142 Hiſtoria Placitorum Corong. 


and terminer of London and Mill, returned into the 4 
King s bench to this effect: (t) 
e Quod Johannes Oldecaſtell de Coulyne i in com” Kanc chiva- 
ler, & alii lollardi vulgariter nuncupati, qui contra fi- 
dem catholicam diverſas opiniones hæreticas & alios er- 
rores manifeſtos legi catholicæ repugnantes, a diu eſt, te- 
merariè tenuerunt opiniones & errores prædictos manute- 2 
nere, aut in facto minime perimplere valentes, quam diu = 
regia poteſtas & tam ſtatus regalis domini noſtri regis, = 
quam ſtatus & officium prælatiæ dignitatis, infra regnum 
Angliæ in proſperitate perſeverarent; ; falſo & proditoriè 
« machinando tam ſtatum regium quam ſtatum & officium 
prælatorum, nec non ordines religioſorum infra dictum reg- 
num Angliæ penitus adnullare ac dominum noſtrum regem, 
fratres 1uos, prelatos & alios magnates ejuſdem regni in- 
terficere, nec non viros religioſos, relictis cultibus divinis 
_ © & religiolis obſervantiis, ad occupationes mundanas provo- 
© care; & tam eccleſias cathedrales, quam alias eccleſias & 
domos religioſas de reliquiis & aliis bonis eccleſiaſticis tota- = 
liter ſpoliare ac funditus ad terram proſternere, & dictum = 
* Fohannem Oldecaſtell regentem ejuſdem regni conſtituere, & 5 
quamplura regimina ſecundum eorum voluntatem infra 
regnum prædictum, quaſi gens ſine capite, in finalem de- 
< ſtructionem tam fidei catholicæ & cleri, quam ſtatus & 
„ majeſtatis dignitatis regalis, infra idem regnum ordinare, 
fallo & proditorie ordinaverunt & propoſuerunt, quod 
ipſi inſimul cum quampluribus rebellibus domini regis ig- 
* notis ad numerum viginti millium hominum de diverſis 
partibus regni Anglia modo guerrino arraiatis privatim in- = 
turgerent, & die Mercuri proximo poſt feſtum Epiphaniæ 
domini anno regni regis nunc primo apud Vilam & paro- 
chiam ſandcti Eęidi extra barram veteris Templi London in 
quodam magno campo ibidem unanimiter convenirent & . 
* infimul obviarent 15 nefando propoſito ſuo in arm 2 
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(t) See State Tr. Vol. VI. Appendix one; but whatever the indictment was, 
P. 4. Fox in his acts and monuments, there is reaſon ſufficient to believe the 


Pol. I. Pp. 655. brings ſeveral arguments Rag fb en conſpiracy was ſo. See Rapin's 
to prove this indictment to o be a forged iſtory ſub anno 1414. 
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« perimplendo, quo quidem die Mercurii apud Villam & pa- 
« rochiam prædictas prædicti Johannes Oldecaſtell & alii in hu- 
« juſmodi propoſito proditorio perſeverantes prædictum do- 
“ minum noſtrum regem, fratres ſuos, viz. Thomam ducem 


n 


Clarenciæ, Fohannem de Lancaſtre, & Humfri dum de Lan- 


c caſtre, nec non prælatos & magnates prædictos interficere, 


* nec non ipſum dominum noſtrum regem & hæredes 


« {nos de regno {uo prædicto exhzredare, & præmiſſa omnia 
« & ſingula, nec non quamplura alia mala & intolerabilia 
«* facere & perimplere, falſo & proditorie propoſuerunt 
& imaginaverunt, & ibidem verſus campum prædictum 
modo guerrino arraiati proditoriè modo inſurrectionis con- 
tra ligeantias ſuas equitaverunt ad debellandum dictum do- 
minum noſtrum regem, niſi per ipſum manu forti gratioſe 
impediti fuiſſent, quod quidem indictamentum dominus 
rex nunc certis de cauſis coram eo venire fecit terminan- 
4 dum Per quod præceptum fuit vic quod non omitte- 


cc 


cc 


c ret, &c. quin caperet præfatum Johannem Oldecaſtell, ſi, 8c. 


* & ſalvo, &c.” upon this indictment removed into the king's 


bench he was outlawed. 


All this record and proceſs at the requeſt of the commons 
was removed into parliament, and in the preſence of the 


cuſtos regni, lords, and commons was read, and expounded in 
Engliſb to Sir John Oldcaſtle, and it was demanded what he 


could ſay why execution ſhould nor be done upon him up- 
on that utlary ; and he ſaying nothing in his excuſe . © pur 


« que agard eſt en meſme le parlement per les ſeigneurs avant 
* dits, de [aſſent de le dit gardein, & a la pryer ſuiſdit, ge le 


* dit John, come traytour a dieu & heretique notoirement ap- 


prove & adjugge, come peirt per un inſtrument J archeveſque 
conſug ala dors de ceſt roll, & come traytour a roy &a ſon 
* roialme, ſoit ameſne a la Tower de Londres, & d'illoeques ſoit 
treins per my le city de Londres, tanque as novel furches en 


ce 


le paroche de St. Giles. hors de la barre de viel Temple de 
© Londres, & illoeques ſoit pendus, & ars pendant. (u) 


How 


(7) The author of the trial of Sir which appointed that puniſhment in 
ohn Olacaſtle ſays, that this ſentence thoſe caſes. See Stare Tr. Vol. I. p. a9. 
was in purſuance of an act of parliament, | | 


FLUTE | 
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How this nobleman was purſued by the eccleſiaſtics, and 
ts the whole ſtory is ſet down by Walfingham. e 
. That which J obſerve in it is, 1. That the indictment is 
pirincipally founded upon that Article of this ſtatute of com- 
paſſing the king's death, and yet the overt- act is an aſſembly 3 
to levy war, and actual levying of war. 2. Altho this in- = 
dictment is not expreſly upon this clauſe ofg/levying of war, A 
for that is not the principal charge of the indictment, but = 
compaſſing the king's death, yet the marching with a great 
army to St. Giles's modo guerrino arraiati was an expreſs levy- = 
ing of war, tho there were no blow yet ſtruck. But 3. it ſeems 
their firſt meeting to contrive their coming to St. Giles's, tho 
it might be an overt- act to compaſs the king's death, and ſo 
treaſon within the firſt clauſe of the ſtatute, yet was not 
an actual levying of war, and ſo not treaſon within that 
_ clauſe of the ſtatute ; but their actual marching in a body f 
modo guerrino & modo inſurrectionis might be a levying of war 1 
within the ſtatute. 4. That actual levying of war, tho it 5 
be a treaſon, upon which Oldcaſtle might have been indicted, 
yet it was alſo an overt- act to ſerve an indictment for com- 
paſſing the king's death, as hath been ſhewed at large before. 
If there be an actual rebellion or inſurrection, it is a le- 
vying of war within this act; and by the name of levying 
of war it muſt be expreſſed in the indictment. Co. P. C. p. 10. 
And in Anderſon's Rep. part 2. n. 2. after Trinity-term 37 
Elia. (x) before the two chief juſtices, maſter of the rolls, baron 
Clerk and Ewens, the caſe was, that divers apprentices of 
London and Southwark were committed to priſon tor riots, and 
for making proclamation concerning the prices of victuals, 
ſome whereof were ſentenced in the ſtar- chamber to be ſet 
in the pillory and whipt ; after which divers other apprentices 
and one Grant of Uxbridge conſpire to take and deliver thoſe 
apprentices out of ward, to kill the mayor of London, and to 
burn his houſe, and to break open two houſes near the Tower, 
where there were divers. weapons and arms for three hundred 
men, and there to furniſh themſelves with weapons ; after 
- which divers apprentices deviſed libels, moving others to take 
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part with them in their devices, and to aſſemble themſelves 
at Bun- hill and Tower-hill ; and accordingly divers aſſembled 
themſelves at Bun- hill, and three hundred at the Tower, where 
they had a trumpet, and one that held a cloke upon a pole in 


lieu of a flag, and in going towards the lord mayor's houſe 


the ſheriffs and ſword- bearer with others offered to reſiſt them, 
againſt whom the apprentices offerd violence. EE. 
And it was agreed by the judges referees, that this was 


treaſon within the ſtatute of 13 El. for intending to levy 
war againſt the queen ; for they held, that if any do intend 


to levy war for any thing, that the queen by her laws or ju- 
{tice ought or may do in government as queen, that ſhall be 


intended a levying of war againſt the queen; and it is not 
material, that they intended no ill to the perſon of the queen, 


b&t if intended againſt the office and authority of the queen, 


to levy war, this is within the words and intent of the ſta- 
| tute, and hereupon Grant and divers others were indicted and 


—_—— 8 
And edlem libro n. 49. (Y) the caſe of Burton mentiond by 
my lord Coke, P. C. p. 10. is reported, viz. in the county of Ox- 


ford divers perſons conſpire to aſſemble themſelves, and move 


others to riſe and pull down incloſures, and to effect it the 
determined to go to the lord Norriss houſe and others, to 


take their arms, horſes and other things, and to kill divers 


gentlemen, and thence to go to London, where they ſaid many 
would take their parts; and this appeared by their confeſ- 


ſions: and it was agreed, 1. That this was treaſon within 
the ſtatute of 13 Eliz. for conſpiring to levy war againſt the 


queen. 2. But not within the ſtatute of 25 E. 3. becauſe 


no war was levied, and that ſtatute extended not to a conſpi- 


„% ̃—òv 5 8 
 Nota; in both theſe caſes there was a conſpiring to arm 
themſelves as well as to aſſemble, which had they effected 


and ſo aſſembled more guerrino, it had been a war levied, and 


by conſtruction and interpretation a war levied againſt the 
queen. : oo 


P p „ 


2 And. 66, 


7 
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If any with Weapons inyalive or defenſive doth bold and. 
defend a caſtle or fort againſt the king and his power, this 1s a 
levying of war againſt the king within this act. Co. P. C. p. 10. 


Vide the ſtatute 13 Elix cap. 1. & dicta ibid. poſtea. 
There is a great difference between an m{urreCtion upon 
the account of a civil intereſt and a levying of war. : 


| A. recovers poſſeſſion againſt B. of a houſe, Cc. in a real 
ackion, or in an ejectione firme, and a writ of ſeiſin or poſſeſ- 


ſion goęs to the ſheriff, B. holds his houſe againſt the ſheriff 


with force, and aſſembles perſons with weapons for that pur- 


pole, who keep the houſe with a ſtrong hand againſt the ſhe- 


riff, tho aſſifted with the poſſe comitatus : this is no treaſon 


either in B. or his accomplices, but only a great riot and miſ- 


demeanor ; the like is to be ſaid touching a man that keeps 


poſſeſſion againſt a reſtitution upon an indictment of forcible 


entry. ; 


But if B. either fortifies his own houſe or the houſe of 
another with weapons defenſive or invaſive purpoſely to make 
head againſt the king and to ſecure himſelf againſt the king's 
regal army or forces, then that is a levying of war againſt 


But the bare detaining of the king's caſtles or ſhips ſeems 


no levying of war within this ſtatute : vide infra 1 3 Eliz, 


cap. 1. & difta ibidem. 


ſome ſudden falling out or injury done by the ſoldiers, the 


quarters as enemies, this is a levying of war; but if upon 


countrymen riſe upon them and drive them out, this may be 


à great riot, and if any be killed by the aſſailants it is felony 


in them; but this ſeems not a levying of war againſt the 


king, unleſs there be ſome traitorous deſign under the cover of 


it: and clauſ. 26E.3. m.24. it appears, that an open reſiſtance 


of the juſtices of oyer and terminer in the county of Surrey, vix 


refiſtendo juſticiariis, & ipſos juſticiarios, quo minus contenta in 
commiſſione noſtra eis inde facta exequi & facere potuerunt, impe- 


diendo, was felony, and the offenders were executed for the 
{ame as felons. 80 = 


2 | , 2 


I the king's lieutenant in a time of hoſtility or rebellion 
: plxos ha realm be aſſaulted upon their march or in their 
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I ſhall contlade this matter "with 1 3 of the 


judges, where I was preſent. All the judges except F. Wind- 


ham and J. Atkins were aſſembled by my lord keeper Septem- 


ber 1675. to conſider of this caſe, as it was ſtated in writing 
by the attorney general i in manner INES 


« A great number of hs weavers in and about London 
being offended at the engine-looms, (which are inſtru- 
ments, that , have been led above theſe ſixty years,) be- 
cauſe thereby one man can do as much in a day, as 


near twenty men without them, and by conſequence can 
* afford his ribbands at a much cheaper rate, after attempts 
in parliament and elſewhere to ſuppreſs them did agree 


among themſelves to riſe and go from houſe to houſe to take 
and deſtroy the engine-looms ; in purſuance of which they 


did on the gth, 10th and I 1th of this inſtant Auguſt aſſemble 


themſelves in great numbers at ſome places to an hundred, 
at others to four hundred, and at others, particularly at 
Stratford-Bow to about fiftcen hundred. 


<< They dd in a moſt violent manner break open the 


(c 


(0 


houſes of many of the king's ſubjects, in which ſuch 


engine-looms were, or were by them ſuſpected to be, 
they took away the engines and making great fires burnt 


the ſame, and not only the looms, but in many places the 


ribbands made thereby and ſeveral other goods of the per- 


lons, whoſe houſes they broke open; this they did not 
in one place only, but in ſeveral places and counties, 
viz, Middleſex, London, Eſſex, Kent and Surrey, in the 

laſt of which, wiz. at Southwark they ſtormed the houſe 


of one Thomas Bybby, and tho they were reſiſted and one 


of them kild and another wounded, yet at laſt they 


forced their way in, took away his looms and burnt 


them; the value of the damage they did is computed 
to ſeveral thouſand pounds, Y 
* This they did after ſeveral proclamations made and 
command given by the juſtices of peace and the ſheriffs 


of Middleſex to depart, but inſtead of obeying they re- 
* lifted 
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** ſiſted and aftronted the W ns and officers: It is 
true they had no warlike arms, but that was ſupplied by 


ble could get, as ſtaves, clubs, ſledges, hammers, and other 
ſuch inſtruments to force open doors. 


« There was this further evil attending this inflrrettion; 


“ that the ſoldiers and officers of the militia were ſo far 


© from doing their duty in ſuppreſling them, that ſome, 


tho in arms and drawn up in companies, ſtood ſtill look- 


and their goods deſtroyed, others incouraged them, and 
during all the time of the tumult little or nothing was 


directions and orders as well to the civil magiſtrates, as 
to the king s guards, they were at laſt quieted. 


Five of the judges 1 to be 4 opinion that this 

was r na within the act of 25 E. 3. upon the clauſe of 
levying war againſt the king, or at leaſt upon the e clauſe of 
. the ſtatute of 3 Car. 2 "9. I, 


* 


; 1 reſpect of che manner of vir aſſembling, who, 5 
tho they had no weapons or enſigns of war, yet their 
multitudes ſupplied that defect, being able to do that by their 
multitudes, which a leſſer number of armed men might 
ſcarce be able to effect by their weapons; and beſides they 
had ſtaves, and clubs, and ſome hammers or ſledges to 
break open houſes, and accordingly they acted by breaking 


open doors and burning the engine-looms and many of the 


wares made by them. 


2. In reſpect of the deſign i (elf which was to burn and 


deſtroy not the ſingle engine-looms of this or that particu- 


lar perſon, but engine-looms in general, and chat not in 
3 one 


their number, and they had ſuch weapons, as ſuch a rab- 


ing en while their neighbours houſes were broken open 


others, to whoſe cuſtody {ome of the offenders, who were 
taken, were committed, ſufferd them to eſcape, ſo that 


done to ſuppreſs them, until the lords of the council were 
conſtrained at a time extraordinary to aſſemble, by whoſe 
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one county only, but in ſeveral counties, and ſo agreeable to 
Burton's caſe. Th : N 


The other five judges were not ſatisfied, that this was 
treaſon within the clauſe of 25 E. 3. againſt levying of 
war, nor within the ſtatute of 13 Car. 2. for conſpiring to 
levy war. e 8 ” 


1. It was agreed, that if men aſſemble together and con- 
ſult to raiſe a force immediately or directly againſt the 
king's perſon, or to reſtrain or depoſe him, whether the 
number of the perſons were more or leſs, or whether armed 
or unarmed, tho this were not a treaſon within this clauſe 
of the ſtatute of 25 E. 3. yet it was treaſon within the 
firſt clauſe of compaſſing the king's death, and an overt- 
act ſufficient to make good ſuch an indictment, tho no 
war was actually levied ; and with this accord the reſolu- 
tions before cited, eſpecially that of the inſurrection in the 
north at Farley wood (); but no ſuch conſpiracy or com- 
paſſing appears in this caſe, and fo that is not now in que- 
ſtion, but we are only upon a point of conſtructive or in- 
terpretative levying of war. 
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2. Here is nothing in this caſe of any conſpiring to do 
any thing, but what they really and fully effected; they a- 
greed to riſe in multitudes to burn the looms, and accord- 
ingly they did it, but nothing of conſpiring againlt the ſafety 
HY of the king's perſon, or to arm themſelves ; therefore if what 
= they did were not a levying of war againſt the king within 
. the ſtatute of 25 E. z. here appears no conſpiring to levy ſuch 
= war within the ſtatute of 13 Car. 2. cap. 1. for, for what ap- 
BY pears, all was done, which they conſpired to do. 
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3. It ſeemed very doubtful to them, whether in the man- 
ner of this aſſembling it was any levying of war, or whe- 
ther it were more than a riot, for in all indictments of this 
kind for levying of war it is laid, that they were more 
e 2 uerrino 

(*) Vide ſupra Pp. 120. 
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guerrino arraiati, and upon the evidence, that they were aſ- 

{embled in a poſture of war armis olfenfivis & defenſivis, and 
ſometimes particular circumſtances allo proved or found, as 
banners, trumpets, drums, c. and where they were indicted 
for conſpiring only to levy war, yet there was this circum- 
ſtance accompanied it, vix a confederacy to get arms and 
arm themſelves, as in Grant's caſe, and Burton's caſe. 


4. It ſeemed very doubtful to them, whether this deſign 
to burn engine-looms were ſuch a deſign, as would make it 
a levying of war againſt the king (), for it was not like the 
deſigns of altering religion, laws, pulling down incloſures ge- 


nerally, as in Burton's caſe, nor to deſtroy any trade, but 


only a particular quarrel and grievance between men of the 


ſame trade againſt a particular engine, that they thought a 
grievance to them, which, tho it was an enormous riot, yet 


it would be difficult to make it treaſon. Vide ſtatutes 8 H. 6. 
cdp. 27. 9 H 6. cab. * . 55 1 | 

Many of them therefore concluded, that if Mr. Attorney 
ſhould think fit to proceed as for a treaſon, the matter 
might be ſpecially found and ſo left to farther advice, or ra- 


ther that according to the clauſe of the ſtatute of 25 E. 3. 
the declarative judgment of the king and both houſes of 
parliament might be had, becauſe it was a new caſe and 


materially differd from other cafes of like nature formerly 
relolved. % a nor : 

Upon the concluſion of this debate we all departed, and 
Mr. Attorney upon conſideration of the whole matter it ſeems 


thought fit to proceed for a riot, and cauſed many of them 


to be indicted for riots, for which they were convicted and 
had great fines {et upon them, and were committed in exe- 


cution and adjudged to ftand upon the pillory. „ 
„ %%% Touch- 


(% By 12 Geo. 1. cap. 34. If any © purpoſe, he ſhall be adjudged guilty 
ee yerſon ſhall wilfully break any tools © of felony without benefit of clergy. 

P ; gY 
ce uſed in the woollen manufacture, not (f) Concerning the riots committed 
“having the conſent of the owner, or ſhall by the Velſß upon the dragmen of Se- 
break or enter by force into any houſe dern, vide infra p. 151. 


& or ſhop by night or by day for ſuch 
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Touching the laws of treaſon in Treland, by the ſtatute of 
18 H. 6. cap. 3. levying horſe or foot upon the king's ſub- 
feds againſt their will ſhall be treaſon ; this they call ceſſing 
of ſoldiers upon men, and hath been often done by the lieu- 
tenants or deputies of Ireland by conſent of the council in 
ſome caſes. on ed ro i 
Among many cumulative treaſons charged upon the late 
earl of Strafford the king's deputy in Ireland, this one thing 
of ceſſing of ſoldiers upon the king's ſubjects in Ireland was 
the chief particular treaſon charged upon him. 
It was inſiſted upon for the earl's defence, that by the ſta- 
tute of 10 H. 7. in Ireland, cap. 22. called Poyning's law, all 
the ſtatutes of England are at once enacted to be obſerved in 
 treland ; and therefore the ſtatute of 25 E. 3. declaring trea- 
ſons, and the ſtatute of 1 H. 4. cap. 10. enaCting, that nothing 
ſhall be treaſon but what was within that ſtatute, the trea- 
ſons enacted in Ireland in the time of H. 6. and afterwards 
before 10 H. 7. were repeald, and conſequently this ſtatute of 
But that ſeems not to be ſo, for the general introduction 
of the ſtatutes of England being an affirmative law could not 
be intended to take away thoſe particular ſtatutes, that were 
made in Ireland for the declaring of treaſon, as this and that 
| alſo of the ſame year, cap. 2. for taking Comericke. (x) 
But ſurely this was no levying of war within this ſta- 
tute (a), either in reſpect of the matter itſelf or of the per- 
ſon that did it, he being the king's lieutenant, neither could 
an act by the lord deputy and council of this nature be con- 
ſtrued to be within the penalty of this act, if it were in 
force; yet for this and other cumulative treaſons he was at- 
tainted by act of parliament, but that attainder was very 
juſtly repeald by the ſtatute of 14 Car. 2. 1 


Now £ 


( (+) That is, for taking thieves, ob- expreſs words of that ſtatute; nor does 
ers, or rebels into ſafe guard. our author aſſign any reaſon, why an act 
(a) Tho this were not levying of of lord deputy and council is not within 


war, yet being ceſſing of ſoldiers upon the penalty of that law. See Camd. 
the ſubjeQ, it was treaſon within the Elis. P. 219. 
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guerrino arraiati, and upon the evidence, that they were aſ- 


ſembled in a poſture of war armis offenfruis & defenſivis, and 


ſometimes particular- circumſtances alſo proved or found, as 


banners, trumpets, drums, Cc. and where they were indicted 
for conſpiring only to levy war, yet there was this circum- 


ſtance accompanied it, viz. a confederacy to get arms and 
arm themſelves, as in Grant's caſe, and Burton's caſe, 


4. It ſeemed very doubtful to them, whether this deſign 
to burn engine-looms were ſuch à deſign, as would make it 
a levying of war againſt the king (), for it was not like the 
deſigns of altering religion, laws, pulling down incloſures ge- 


nerally, as in Burton cale, nor to deſtroy any trade, but 


only a particular quarrel and grievance between men of the 
ſame trade againſt a particular engine, that they thought a 
grievance to them, which, tho it was an enormous riot, yet 
it would be difficult to make it treaſon. Vide ſtatutes 8 H. 6. 
| cap. 27. 9 H. 6. cap. F. (F). 1 „ 


Many of them therefore concluded, that if Mr. Attorney 


5 ſhould think fit to proceed as for a treaſon, the matter 
might be ſpecially found and ſo left to farther advice, or ra- 
ther that according to the clauſe of the ſtatute of 25 E. z. 


the declarative judgment of the king and both houſes of 


parliament might be had, becauſe it was a new caſe and 


materially differd from other caſes of like nature formerly 


reſolved. 


Upon the concluſion of this debate we all departed, and 
Nr. Attorney upon conſideration of the whole matter it ſeems 


thought fit to proceed for a riot, and cauſed many of them 
to be indicted for riots, for which they were onthe and 
had great fines ſet upon them, and were committed in exe- 
cution and adjudged to ſtand upon the pillor x. 


Touch- 


(*). By 12 Geo. x. cap. 34. If any 
* perſon ſhall wilfully break any tools 


ce uſed in the woollen manufacture, not 


having the conſent of the owner, or ſhall 
« break or enter by force into any houſe 


or ſhop by night or by day for ſuch 


* of felony without benefit of clergy. 


() Concerning the riots committed 


by the J///þ upon the dragmen of Se- 
vern, ve infra p. 151. 8 


ce purpoſe, he ſhall be adjudged guilty 
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Touching the laws of treaſon in Treland, by the ſtatute of 
18 E. 6. cap. 3. levying horſe or foot upon the king's ſub- 
jects againſt their will ſhall be treaſon ; this they call ceſſing 


of ſoldiers upon men, and hath been often done by the lieu 
tenants or deputies of Ireland by conſent of the council in 
| ſome caſes. 


Among many cumulative treaſons charged upon the late 
earl of Strafford the king's deputy in Ireland, this one thing 
of ceſſing of ſoldiers upon the king's ſubjects in Ireland was 
the chief particular treaſon charged upon him. 
It was inſiſted upon for the earl's defence, that by the ſta- 
tute of 10 H. 7. in Ireland, cap. 2 2. called Pojning's law, all 


the ſtatutes of England are at once enacted to be obſerved in 
Ireland; and therefore the ſtatute of 25 E. 3. declaring trea- 
ſons, and the ſtatute of 1 H. 4. cap. 10. enacting, that nothing 


ſhall be treaſon but what was within that ſtatute, the trea- 


ſons enacted in Ireland in the time of H. 6. and afterwards 
before 10 H. 7. were repeald, and conſequently this ſtatute of 
hut that ſeems not to be ſo, for the general introduction 
of the ſtatutes of England being an-affirmative law could not 


be intended to take away thoſe particular ſtatutes, that were 
made in Ireland for the declaring of treaſon, as this and that 


alſo of the ſame year, cap. 2. for taking Comericke. (X) 


But ſurely this was no levying of war within this ſta- 


tute (a), either in reſpect of the matter itſelf or of the per- 


{on that did it, he being the king's lieutenant, neither could 
an act by the lord deputy and council of this nature be con- 
ſtrued to be within the penalty of this act, if it were in 


force; yet for this and other cumulative treaſons he was at- 
tainted by act of parliament, but that attainder was very 
juſtly repeald by the ſtatute of 14 Car. 2. 5 


Now 


(Z) That is, for taking thieves, "rab- expreſs words of that Natute ; nor does 
codur author aſſign any reaſon, why an act 
(a) Tho this were not levying of of lord deputy and council is not within 


war, yet being ceſſing of ſoldiers upon the penalty of that law. See Camd. 


the ſubject, it was treaſon within the Z!/z. p. 219. 
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Now I ſhall draw out ſome obſervations and concluſions 
from the precedents and inſtances before given touching this 
obſcure clauſe of levying war againſt the king. 5 
1. A conſpiracy or confederacy to levy war againſt the 
king 1s not a levying of war within this clauſe of the ftatute 
of 25 E. z. for this clauſe requires a war actually levied, 
SE Bi ee DIY 
And this appears firſt by thoſe temporary laws, that were 
made to continue during the king's or queen's life, which made 
_ conſpiring to levy war with an overt- act evidencing ſuch con- 
{piracy to be treaſon, as the ſtatutes of 1&2 Ph. & M. cap. 10. 
13 Elix cap. 1. and 13 Car. 2. cap. 1. and ſecondly by the re- 
ſolution of the judges in the caſe of Burton 39 Elix cited by 
my lord Coke, P. C. p. 9, 10. 1 „ 
2. That yet ſuch a conſpiracy or compaſſing to levy war 
againſt the king directly or againſt his forces, and meeting 
and conſulting for the _—_— of it, whether the number of 
the conſpirators be more or leſs, or diſguiſed under any other 
pretenſe whatſoever, as of reformation of abuſes, caſting 
down incloſures particular or generally, nay of wreſtling, 
football-playing, cock-fighting ; yet if it can appear, that they 
conſulted or reſolved to raiſe a power immediately againſt the 
king, or the liberty or ſafety of his perſon, this congregating 
of people for this intent, tho no war be actually levied, is an 
overt- act to maintain an indiftment, for compaſſing the 
| King's death within the firſt clauſe of the ſtatute of 25 E. z. 
for it is a kind of natural or neceſſary conſequence, that he, 
that attempts to ſubdue and conquer the king, cannot intend 
leſs, than the taking away his life; and indeed it hath been 
always the miſerable conſequence of ſuch a conqueſt, as is 
witneſſed by the miſerable tragedies of E. 2. and R. 2. and 
this was the caſe of Oldcaſtle and Eſſex. N 
3. That yet conſpiring to levy war, (viz. to do ſuch an 
act, which if it were accompliſhed and attained its end would 
be an actual levying of war) and being accompanied with an 
overt-· act evidencing it, (tho it be not treaſon within this 
clauſe of the act of 25 E. 3.) yet was treaſon during the 
5 5 5 gqueen's 
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queen's life by the ſtatute of 13 Eliz, cap. 1. and is ehiatbn 
at this day by the ſtatute of 1 3 Car. 2, cap. 1. during the life 
of our now ſovereign. 

But then the overt- act (be it ſpeaking, writing, or altos) 
required by theſe ſtatutes to evidence the ſame mult. be ſpe- 
cially laid in the indictment, and proved upon the evidence; 


thus in Grant's caſe and Burton's cale the conſpiring to ferch 
arms at the houſes therein mentiond was an overt-aCt pro- 
ving this conſpiracy to levy War. 


4. That a levying of war with all the circumſtances ima- 
ginable to give 1t that denomination, as cum ve xillis explica- 
Hs, cum multitudine gentium armatarum & modo guerrino ar- 
raiat, yet if it be upon a mere private quarrel between pri- 
vate, tho great perſons, or to throw down the incloſures of 
ſuch a manor or park, where the party tho without title 
claims a common, or upon difpute concerning the propriety : 


of liberties or Franchiſes, this, tho it be in the manner of it” 
a levying of war, yet it is not a levying of war againſt the 


king, tho bloodſhed or burning of houſes enſue in that at- 
tempt, but is a great riot, for which the offenders ought to 


be fined and impriſoned ; and if any be killed by the rioters 


in the riot, it may be nudes in the aſtailant. 


This was the caſe of the earls of Glouceſter and Herefor 4 


anno 20 E. 1. tho before the ſtatute of 25 E. z. and the ſe- 
veral great riots above-mentiond, to which we may add Rot. 


Parl. 50 E. z. n. 140, 164. 11 H. 4. n. 36, 57. 11 * 4 
n. 14. 18 H. 6. n. 30. 

5. An actual levying of war therefore againſt the king to 
make a treaſon, for which the offender may be indicted upon 


this clauſe of the ſtatute for levying of war againſt the king, 
conſiſts of two principal parts or ingredients, viz. I. It matt 


be a levying of wat.” 2. It mult be A  levyt ing of war againſt 
the king, 

6. What ſhall be ſaid a levying of war is partly a queſtion 
of fact, for it is not every unlawful or riotous aſſembly of 
many rerſons to do an unlawful act, tho de facto they com- 
mit the act they intend, that makes 4 [vying of war, for © 


Qq then 


—_— K 
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then every riot would be treaſon, and all the acts againſt 
riotous and unlawful aſſemblies, as 13 H. 4. cap. 7. 2 H. 5. 
cap. 8. 8 H. 6. cap. 14. and many more (5) had been vain 
and needleſs; but it muſt be ſuch an aſſembly as carries with 
it ſpeciem belli, as if they ride or march vexilis explicatis, or 
if they be formed into companies, or furniſhed with military 
officers, or if they are armed with military weapons, as ſwords, 
guns, bills, halberds, pikes, and are ſo circumſtanced, that 
it may be reaſonably concluded they are in a poſture of war, 
which circumſtances are ſo various, that it is hard to define 
them all particularly. _ 3 on 

Only the general expreſſion in all the indictments of this 
nature, that I have ſeen, are more guerrino arraiati, and ſome- 
times other particulars added as the fact will bear, as cum 
wexillis explicatis, cum armis defenfivis & offenſiuis, cum tympa- 
nis & tubis : but altho it be a queſtion of fact, whether war 
be levied or conſpired to be levied, which depends upon evi- 
dence, yet ſome overt- act mult be ſhewn in the indictment, 
upon which the court may judge; and this is uſually modo 
guerrino arraiati, or armati, or conſpiring to get arms to arm 
themſelves. 1 „ VVV 

And therefore in the caſes of Burton and Grant before-men- 

tiond, who were indicted and convicted upon the ſtatute of 

13 Elx cap. 1. for conſpiring to levy war for pulling down 
incloſures, ©. there is not only a conſpiracy to do the thing, 
but allo to gain arms and weapons at the lord Norris's houſe, 
and elſewhere to arm themſelves for that attempt. 

And the reaſon hereof ſeems to be, becauſe, when an aſ- 
ſembly of people thus arm themſelves, it is a plain evidence, 
that they mean to defend themſelves, and make good their 
attempts by à military force, and to reſiſt and ſubdue all 
power, that hall be uſed to ſuppreſs them; and beſides the 
very uſe of weapons by ſuch an aſſembly without the king's 
licence, unleſs in ſome lawful and ſpecial caſes, carries a ter- 
ror with it, and a preſumption of warlike force, and there- 
fore under a diſtinct and ſpecial reſtraint by the ſtatute of 

— 3 2 

Y) See 3 & 4 Ede. VI. caß. 5. 1 Mar. cap. 12. 1 Geo. I. cap. 5. 
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Weſtminſt. 2. (c), and the ſtatute (4) of 7 E. 1. de defenfione 


portand! Arma. 


7. Whether the bare aſſembling of an enormous multitude 


for doing of theſe unlawful acts without any weapons, or be- 


ing more guerrino arraiati, eſpecially in caſe of interpretative 


or conſtructive levying of war, be a ſufficient overt - act to 


make a levying of war within this act, eſpecially if they 
commit ſome of theſe acts themſelves, is very conſiderable 
and ſeems to me doubtful, 1. Becauſe I have not known 


any ſuch caſe ruled. 2. Becauſe the acts of 3 & 4 Ed. 6. 


cab. 5. and 1 Mar. cap. 12. (which mult be intended of ſuch 
unarmed aſſemblies) makes it in ſome caſes felony, in ſome 
caſes only miſdemeanor. 3. Becauſe it is very difficult to 
determine what that number muſt be, that muſt make trea- 


ſon, and leſs than which mult be only a riot; this therefore 


{hould be well conſidered, and the direction of the ſtatute of 


25 E. z. to expect the declaration of parliament in like caſes 


is a ſafe direction, and ſo much the rather, becauſe the ſta- 
tutes of E. 6. and queen Majy ſeem to look the other way (e), 


to which may be added the great riots committed by the fo- 
reſters and Welſh upon the dragmen of Severn, hewing all their 
boats to pieces, and drowning the bargemen in a warlike po- 
ſture. Rot. Parl. 8 H. 6. n. 30, 45. 9 H. 6. n. 37. upon which 
the ſtatute of 9 H. 6. cap. 5. was made: I forbear therefore 


any opinion herein. | re : . 

8. But whether the aſſembly were greater or leſs, or armed 
or not armed, yet if the deſign were directly againſt the 
king, as to do him bodily harm, to impriſon, to reſtrain him, 


or to offer any force or violence to him, it will be treaſon 


within the firſt clauſe of compaſſing the king's death, and 
this aſſembling and conſulting or practiſing together to this 
purpoſe, tho of but two or three, will be an overt- act to 
prove it; therefore all the queſtion will be only touching 
(e) I dont find any thing to this pur- go armed by night or by day. See Co. PC. 

poſe in the ſtatute of JVeſtminſt. 2, So P. 158 & 160. F. N. B. P. 552. 

ſuppoſe the ſtatute here meant is th? (4) Or rather proclamation : fee the 
itatute of Northampton 2 F. 3. cap. 3. beginning of this chapter. 


whereby it is prohibited that any one e) As does allo 1 Geo. I. cap. 5. 
bring force in affray of the people, er | 
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interpretative or conſtructive levying of war, whereof here- 
after. e 1 e i 
9. If there be war levied as is above declared, viz, an aſ- 


ſembly more guerrino arraiati, and fo in the poſture of war 


for any treaſonable attempt; this is bellum levatum, tho not 


bellum percuſſum; and thus far touching the levying of war, 


as in relation to the manner of it. 


10. But beſides the circumſtances requiſite to denominate 
a levying of war in reſpect of the manner of it, there is alſo 


requiſite to make a treaſon within this clauſe, that it be a le- 


vying of war againſt the king, which is the ſcope, end and 
termination thereof, for, as hath been ſaid, there may be a le- 
vying of war between private perſons upon private quarrels, 
which is not a levying of war againſt the king, and ſo not 
treaſon within this clauſe of this at. 
11. A levying of war againſt the king therefore is of two 


kinds, either exprefly and directly, or by way of interpreta- | 


tion, conſtruction or expoſition of this act: the former is, 


when a war is levied againſt the perſon of the king, or againtt 
his general, or army by him appointed, or to do the king any 
| bodily harm, or to impriſon him, or to reſtrain him of his 


liberty, or to get him into their power, or to enforce him to 


put away his miniſters, or to depole him; many inſtances of 
this kind may be given, ſuch as was in truth the riding of 


the earl of Eſſex into London armed with ſwords and piſtols, 
his ſolliciting of the citizens to go with him to court to re- 
move from the queen her miniſters and counſellors, his for- 
tifying of his houle againſt the queen's officers, which were 
in truth a levying of war, tho his indictment was upon the 
firſt clauie of compaſhng the queen's death, which was more 
clearly included within theſe actions. 

12. Conſtructive or interpretative levying of war is not ſo 
much againſt the king's perſon, as againſt his government: 


if men aſſemble together more guerrino to kill one of his ma- 5 


jeſty's privy council, this hath been ruled to be levying of 
war againſt the king. B. 16 Car. 1. Cro. 583. Benſted's calc 
before cited, and accordingly was the reſolution of the houſe 
of lords 17 R. 2, Talbot's cale above-mentiond. 
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So in the caſe mentiond by my lord Coke in the time of 
H.8. Co. P. C. p. 10. levying war againſt the ſtatute of Labour- 
ers and to inhance ſervants wages was a levying of war a- 


gainſt the king; and altho levying of war to demoliſh ſome 
particular incloſures is not a levying of war againſt the king, 


Co. P. C. p. 9. yet if it be to alter religion eſtabliſhed by law, 
or to go from town to town generally to caſt down incloſures, 
or to deliver generally out of priſon perſons lawfully impri- 
ſoned, this hath been held to be levying of war againſt the 
king within this act, and the conſpiring to levy war for thoſe 


purpoſes treaſon within that clauſe of the act of 13 Elix. 
cap. I. as was reſolved in Burton's caſe and Grant's caſe above- 
mentiond ; and the like reſolution was in the caſe of the ap- 
prentices that aſſembled more guerrino to pull down. bawdy- 


houles. . 


3 It is conſiderable how theſe reſolutions ſtand with the 
judgment of parliament in 3 & 4 Ed. 6. cap. 12. which makes 


{pecial proviſions to make aſſemblies above twelve to alter the 


laws and ſtatutes of the kingdom, or the religion eſtabliſhed 


by law, or if above forty aſſemble for pulling down in- 
cloſures, burning of houles, or ſtacks of corn, treaſon, if 


they depaxted not to their homes within an hour after pro- 


clamation, or after proclamation put any of theſe defigns in 


practice, which is nevertheleſs reduced to felony within clergy | 
by the ſtatute of 1 Mar. ſeſſ. 2. cap. 12. Thele offenſes be- 
ing the ſame with thoſe adjudged treaſon in Burton's caſe and 
ſome others before cited, why was it thought neceſſary for 


an act of parliament 3 & 4 Ed. 6. to make it treaſon under 


certain qualifications, and why reduced to felony within cler- 
ęy by the ſtatute of 1 Mar. cap. 12. and the ſtatute of 3 & 
4E.6, repealed? It ſeems that altho the unlawful ends of 


theſe aſſemblies thus puniſhed by 3 & 4 Ed. 6. and 1 Mar. 
were much the ſame with thoſe of Burton and Grant and o- 


thers, that were adjudged treaſon, yet the difference between 
the caſes ſtood not in that, but in the manner of their aſ- 
ſembly; thoſe that were adjudged treaſons in Burton's and 


Grant's caſe were, becauſe it was a conſpiracy to arm them- 
telves and levy a War more guerrims. 


' Rr But 
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5 But thoſe, that were thus heightened to treaſon by 3 U 4 
E. 6. and reduced to felony by 1 Mar. were not intended of 


ſuch, as were more guerrino arraiati, nor a levying of war, 


tho their multitudes were often great, and tho they did put 


in ure the things they conſpired to effect, and fo were but 
great riots and not levying war within this clauſe of 25 E. 3. 


and therefore thoſe acts inflicted a new and farther puniſh 


ment on them. OE 3 
III. En ſon realme : hitherto it hath been ſaid what is a le- 


rying of war; we are now to conſider the place, En ſon 


realm. 


The realm of England comprehends the narrow ſeas, and 


therefore if a war be levied upon thoſe ſeas, as if any of the 
king's ſubjects hoſtily invade any of the king's ſhips, (which 


are ſo many royal caſtles) this is a levying of war within his 


realm, for the narrow ſeas are of the ligeance of the crown 


of England : vide Seldeni Mare clauſum. 


And this may be tried in the county next adjacent to the 


coaſt by an indiftment taken by the jurors for that county 


before {pecial commiſſioners of oer and terminer, de quo vide 


infra, and in the chapter of piracy : mide 5 R. 2. Trial 54. + 
It is true, before the ſtatute of 28 H.8. cap. 15. thoſe trea- 


ſons were uſually inquired and tried by ſpecial commiſſion, 


wherein the admiral and his lieutenant were named, as like- 
wiſe other felonies committed upon the fea 

fuch offenſes upon the ſea were puniſhed as treaſon or felony 
in the king's bench. 40 A. 25. A Norman captain of a ſhip 
robs the king's ſubjects upon the ſea, he being taken was 
hanged as a felon, but the Engliſh that aſſiſted him were 


drawn and hanged as traitors ; and by the ſtatute of 28 H. 8. 


cap. 15. there is a direction of a ſpecial commiſſion to try 
them in ſuch counties or places as ſhall be aſſigned by ſuch 


commiſſion according to the method of trials of ſuch offen- 


ſes at the common law, but before that ſtatute they might 
be tried by ſpecial commiſſion at the common law, and ac- 
cording to the courſe of the common law); but of this alibi 
in tractatu de Admiralitate. — — 

ER 4 t For 


But divers inſtances were in the time of E. 3. whereby 
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For treaſons and other capital offenſes in Scotland there is 
a proviſion made by the ſtatute of 4 Fac. cap. 1. and 7 Fac. 
cap. 1. 5 
1 tho part of the dominions of the crown of Eng- 
land, yet is no part of the realm of England, nor infra qua- 
tuor maria, as hath been ruled temp. E. 1. Morrice Howard's 
caſe : the like is to be ſaid for Scotland even while it was un- 
der the power of the crown of England, as it was in ſome 
times of E. 1. and ſome part of the time of E. 3. 8 Rich. 2. 
Continual claim 13. ; 5 
For Ireland hath the ſame laws for treaſon that England, 
tho it hath ſome more; yet for a levying war, or other tre- 
ſon in Ireland the offender may be tried here in England by 
the ſtatute of 35 H. 8. cap. 2. for treaſons done out of the 
realm, as was reſolved in the caſe of O-Rork, H. 33 Elix (*) 
and after that in Sir John Perrot's caſe (f), Co. P. C. p.11. 7 Co. 
Rep. Calvins caſe, 23. 4. V 
In the caſe of the lord Macguire (g) an Iriſh peer, who 
was indicted in Middleſex for high treaſon for levying war 
againſt the king in Ireland, he pleaded to the indictment, that 
he was one of the peers and lords of parliament in Ireland, and 

demanded, judgment, if he ſhould be arraigned in England for 
a treaſon committed in Ireland, whereby he ſhould loſe the 
benefit of trial by his peers ; but it was reſolved, 1. That 
for a treaſon in Ireland a man may be tried here in England 
by the ſtatute of 3 5 H. 8. for it is a treaſon committed out of 
the realm. 2. That altho Macguire, if tried in Ireland for his 
_ treaſon, ſhould have had his trial by his peers, as one of the 
lords in parliament, which he cannot have here, but muſt 
be tried by a common jury, yet that altered not the caſe; he 
was therefore put upon his trial by a Middleſex jury, and 

was convicted and had judgment, and was executed. H. 20 
Car. 1. B. R. fo that the opinion 20 Eliz, Dy. 360. b. was ru- 
led no law: vide Co. Litt. 261, 8 


And 


% amd. Elis. P. 458. (/) See his trial in Stare T7, Vol. I. P. 181. (g) Sas 
Tr. Vol. I. P. 928. 5 . 
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And the ſame that is ſaid of Erlen may be ſaid in al 


particulars of the iſle of Man, Jerſey, Guernſey, Sark and Al. 
derney, which are parcel of the dominions of the crown of 


England, but not within the realm of England as to this pur- 
pole concerning treaſon ; yet they have ſpecial laws of their 
own applicable to 1 X and juriſdiction for their trials: 


as touching treaſon committed in Males before the ſtatute of 
26 H. 8. cab. 6. no treaſon, murder, or felony committed in 
Wales was inquirable or triable before commithoners of oper 
and terminer, or in the king's bench in England, but before 
juſtices or commiſſioners aſſigned by the king in thoſe counties 


of Wales where the fact was committed. P. 2 H. 4. Rot. 18, 
Salop : Johannes Kynaſton indictatus fuit quod ipſe con- 
« ſentiens fuit ad falſam & proditioſam inſurrectionem Oweyn 


8 


 eorundem, qui proditioſe combuſſerunt villas de Glyndour Dyn- 


by, &c. & quid Proditioſe mifit Johannem filium ſuum bene 
armatum & arraiatum pro guerra, & Willielmum Hunte ſa- 
* gittarium ad prediftum Oweyn & exercitum Wallicorum, 
© Le. dicit quod predifte ville, in quibus ſupponitur proditiones 
* pradictas fata, fuiſſe, ſunt infra terram Walliæ & ex- 
tra corpus com Salop' & legem terre Angliæ, unde non inten- 
dit quid dominus rex de proditionibus prædictis in hoc caſu 
ipſum impetire velit, ſeu ipſum ponere velit inde reſponſurum, : 
* & quia plenarie & certitudinaliter teſtificatum eſt, quod pre- 


dictæ ville ſunt infra terram Walliæ & extra corpus comitatis 
Salop' & legem terre Angliæ, & Thomas Covele attornatus 
ipfuus regis coram ipſo rege inde examinatus hoc non dedicit, & 


* potucrunt, nec proditiones prædictæ fic in terra Walliz factæ per 
“ legem terre Angliæ triari nec terminari poſſunt, conſideratum 


« eſt, quod quoad pradictas proditiones Prædictus Johannes Kyna- 
&« ſton eat inde quietus, Tc.” But it is true by the ſtatute 
of 26.8. cap. 6. counterfeiting of coin, waſhing, clipping or 


miniſhing of the ſame, felonies, murders, wilful burnings of 


houſes, manſlaughters, robberies, burglaries, rapes, and abs: 


— | {aries 


Glyndour & aliorum Wallicorum, & ſciens de toto propofito 


fic juſticiarii ad inquirendum de proditionibus prediftis infra 
Walliam factis virtute commiſſionis predicte inquirere minime 
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(aries of the ſame and other offenſes feloniouſly done in 
Wales (5), or any lordſhip marcher may be inquired of, heard 


and determined before the juſtices of goal - delivery and of the 


peace and every of them in the next adjacent county: this 


act is confirmed by the great ſtatute of Wales 34 & 35 E. 8. 


cab. 26. which ſettles the grand ſeſſions and juſtices thereof, 
and gives the juſtices of the grand ſeſſions power to hold all 


manner of pleas of the crown, and to hear and determine all 


treaſons, felonies, &c. within the precinct of their commiſ- 
ſions, as fully as the court of king's bench may do in their 
places within the realm of England; ſo that as to thoſe of- 
tenſes enumerated in the ſtatute of 26 H. 8. the juſtices of 


gaol-delivery in the adjacent counties, viz. Glouceſter, Here 


ford, Salop and Wigorn, had thereby a concurrent juriſdiction 


with the juſtices of the grand ſeſſion (i). 


* 


But whether the ſtatute of 26 H. 8. extended to treaſon 
for compaſſing the king's death or levying of war (Y, or whes 
ther the ſame remained only triable by the juſtices of the 
grand ſeſſions, ſeems doubtful, and the rather, becauſe that 
ſtatute is not conſtrued by equity, and therefore it extends 
not to an appeal of murder in an adjacent county, and ſo it 
was adjudged Hil. 7 Car. B. R. Sently and Price (I); but at 
this day 26 H. 8. cap. 6. ſtands repealed by 1 & 2 Ph. & M. 


cap. 10. as to the trials of treaſon (m). 


It is true, that in other criminal cauſes, that are not capi- 
tal, as in caſes of indictments of riots, they may be removed 
by certiorari into the king's bench, and when iſſue is joined 


they may be tried in the next Engliſh county, T. 16 Fac. Sir 
John Carew's caſe (n) and divers others, as well as in a quo 


Rn. minus 


(%) For this act extends to all the an- as the king ſhall appoint, in Ike manner, 


tient counties of Wales, as well as the 


| lordſhips marchers ; and ſo it was re- 
ſolved in Althoe's caſe for a murder in 


Pembrekeſhire. T. 9 Geo. I. B. R. 

(i) Mod. 64, 68. eg 

(k) It ſhould ſeem that it did not, and 
that was one reaſon of making the ſta- 
tute of 32 H. 8. cap. 4. whereby all trea- 
ſons or miſpriſions of treaſons committed 
in Wales may be preſented and tried in 
ſuch ſhires and before ſuch commiſſioners 


as if the facts had been committed in ſuch 
ſhires. | £5 Ns: 
(1) Cro. Car. 247. V. Jones 255. 

(mM) The 1 & 2 Y. & M. reducin 
all trials for treaſon to the order 4 
courſe of the common law is a virtual 
repeal of 26 H. 8. and by the ſame rea- 
ſon of 32 H. 8. alſo as to treaſon. 

(n) Cro. Fac. 484. 2 Rel. 28. 1 Rai. 
Abr. 394. „ | 
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| the king. be ; 
"3 - CHAP. 


— —— 


© Minus, which i is at the king's ſuit : but whether a certioruri 
lies into Wales upon an indictment of treaſon or felony hath 
been doubted M. 9 Car. B. R. Chedley's caſe (o): it ſeems a cer- 
tiorari may iſſue for a ſpecial purpoſe, as to quaſh the indict- 
ment for inſufficiency or to plead his pardon, but not as to 
trial of the fact (p), but it {hall be ſent down by mittimus 
according to the ſtatute of 6 H. 8. cap. 6. becauſe it is in a 


manner eſſential for felony or treaſon to be tried in the proper 
county, unleſs where a ſtatute particularly enables it, which it 


did in the caſe of 26 H. 8. only whilſt it was in force, where 


the indictment as well as the trial is in the adjacent county. 
But certainly Wales is within the kingdom of England (J), 


and therefore not within the ſtatute of 35 H. 8. cap. 2. for 
5 trial of foreign treaſons. 
-- Ita felony or treaſon be committed in Durham, a certiorari 
| lies to remove ir into the king's bench out of Durham directed 
to the juſtices of peace, oyer and terminer, or gaol- delivery 
there; for ſince the ſtatute of 27 H. 8. cap. 24. they are all 
made by the king's commiſſion, and ſo the proceedings before 
them are his own ſuit, and thus it was done in Rwttabie's 
caſe (7) upon debate; but if the party plead not guilty it 
ſhall be ſent down thither to be tried, as was done in that 
caſe. T. 1653. They of Durham claim a privilege not to be 
ſworn out of the precinct of the county palatine. Vide the 
ſtatutes of 2 H. 5. cap. 5. 9 H. 5. cap. 7. 11H, 7. cap. 9. 
tor treaſons and felonies in Tindal and Hexamſbire. 


And thus far concerning treaſon in n of war againſt 


(o) Cro. Car. Tru OP caſe, Latch 12. 

- (Z) But yet it has been done i in felon (q) 2 Rol. 28. 
as to the trial of the fact, as in the caſe (r) Vide mfra P. 467. and Part II. 
of Morris. I Ven. 93, 146. Herbert's 2 212, EY 


2 . I YRS”; W 2 3 N ö ee : 
r e « ; : CCC N S + SEX BT, 
* * ae * M bet e „ ene n. + « 
IJ A 3s ante AY FENG £5 2 7 ̃ ˙% OR, PL Tn IS Ch EN EI ENT BY EO oe 2 EE : 
HED PALS: An} e 2546 7 e / . IS ITS 
5 5 2 ESR N e Y * 3 IE 5 * : 
. EE a ans Is a ee be oe Ee Lp. er es 7 Rs mae uy 
a - 9 eee 


Hliſtoria Placitorum Corong. 159 


CHAP. XV. 


Concerning treaſon in adhering to the king's 
enemies within the land or without. 


: TFT: HE words of the flatute 4 25 E. 3. 90 on, vi. Ou 


ſoit aidant al enemies noſtre dit ſeigneur le roy en ſon roy- 
alme donant a eu ayd ou comfort en ſon royalme ou per ailliors. 
I. Therefore we ſhall inquire what {hall be ſaid enemies 


of the king : thoſe that raiſe war againſt the king may be of 
two kinds, ſubjects or foreigners, the former are not properly 


enemies but rebels or traitors, the latter are thoſe, that come 


” properly under the name of enemies. 


This gives us occaſion to conſider ſomewhat of the nature ; 


of war . peace. 


The power of making War or peace is inter jura ſummi im- 
perii, and in England is lodged {ingly in the king, tho 1 it ever 


ſucceeds beſt when done by parliamentary advice. 


Peace is of two kinds, wiz, 1. Politive or contracted. 2. Such 
a peace, as is only a negation or abſence of war: that 


peace, which I call poſitive, is ſuch as ariſeth by contracts, 
capitulations, leagues, or truces between princes or ſtates, that 
have jura ſammi imperii, and is of two kinds: 1. Temporary, 
Which is properly a truce, which is a ceſſation from war al- 
ready begun, and then the term being elapſed the princes or 
ſtates are ipſo facto in the former ſtate of war, unleſs it be 
protracted by new capitulations, or be otherwiſe provided in 


the inſtrument or contract of the truce. 2. Perpetual, fine 


termino or indefinite, which regularly continues according to 
the tenor or conditions of the agreement, until ſome new war 


be raiſed between the princes or ſtates upon ſome emergent 
injury ſuppoſed to be done by the one party or the other; 
and this 1s properly called a league fadus, and makes the prin⸗ 
ces and ſtates confœderati, and tho this may be variouſly di- 

verlified 


—— —_ww * 
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verſified according to the capitulations, conditions and quali- 
fications of ſuch leagues, yet they are ordinarily of theſe 


kinds: 1. Leagues offenſive and defenſive, which oblige 


the princes not only to mutual defenſe, but alſo to be aſſiſt- 
ing to each other in their military aggreſſes upon others, and 


makes the enemies of one in effect the common enemies of 
both. 2. Defenſive, but not offenſive, obliging each to ſuc- 


cour and defend the other in caſes of invaſion or war by o- 
Ther princes. 3. Leagues of {imple amity, whereby the one 


contracts not to invade, injure or offend the other, which 
regularly includes alſo liberty of mutual commerce and trade, 
and ſafeguard of merchants and traders in either's dominions, 


tho this may be diverſified according to ſuch contracts as are 


made in ſuch leagues ; and therefore in the league between 
king James of England and the king of Spain there was a ta- 


cit exception on the part of the Spaniard by the wary pen- 
ning of the articles, whereby the freedom of our trade into 


the weſtern plantations of the king of Spain hath been ſup- 


f poſed by the Saniard to be reſtrained. 


2. A peace, which is only a negation or abſence of war, 


is that which I call a negative peace, becauſe it is only an ab- 


ſence or negation of war, there intervening no league nor ar- 


ticles of peace, nor yet any denunciation of war, for it is re- 


gularly true, ubi bellum non eſt, pax eſt, tho neither prince is 
under any capitulation or contract; for there are divers prin- 


ces in the world, that never capitulated one with another, and 


yet there is no ſtate of war between them ; and therefore the 


war by the Spaniards upon the Indians, tho under pretenſe of 


religion, without any juſt provocation hath been held injuri- 


ous and an unjuſt aggreſſion, tho there intervened no former 
articles of peace between them. a2 


War was antiently of two kinds, bellum ſolemne vel nou ſo- 
lemne a ſolemn war among the Romans had many circum- 
ſtances attending it (a), and was not preſently undertaken up- 


on an injury received without theſe ſolemn circumſtances. 


2 _ | 1. Cla- 


(a) See the manner of it deſcribed by it appears, that the thirty-three days of 


Dionyſ. Hal. Lib. II. Agel. Lib. XVI. dilation intervened between the demand- 


cat. 4. and Liv. Lib. I. f. 32. whereby ing reparation and the indiction. 


— 
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1. Carigatio (b) or demanding reparation for the injuries re- 
ceived. 2. That being not done there followed indiction of 
denunciation of war. 3. Dilation or a ſpace of thirty-three 
days before actual hoſtility was uſed 3 but moſt times neceſ- 
ſity and politic conſiderations both among them and other 
nations did diſpenſe with theſe ſolemnities, which were found 
oftentimes too cumberſome and inconvenient, eſpecially where 
the delays might occaſion ſurprizal or irreparable damage to 
the commonwealth, as where the adverſe party made prepara« 
tions, Which, if not ſuddenly repreſſed, might prove more 
— 8 
But theſe ſolemn denunciations of war had place only itt. 
offenſive or invalive wars, and even then had many excep- 
tions. ” e . 
1. If a war be actually between two princes or ſtates, and 
a temporary truce be made as for a year or two, that term 
being elapſed they are in a ſtate of war without any denun- 
ciation, tor they are in the former condition, wherein they 
were before the truce made. 2s „ a 
2. In cale a forein prince in peace violate that peace and 
becomes the aggreſſor, or invades the other, tho without any : 
denunciation, the prince that is upon his defenſe was not 
bound, neither was it neceſſary for him to make a ſolemn 
denunciation or proclamation of war, for this ſolemnity of 
denunciation was thought only requiſite on the part of the 
i117 EE oo ne e 
3. If after reparation of injuries ſought inſtead of repa- 
ration of the former new are committed by the adverſs 
prince, as killing of an embaſſador, contemptuous rejection of 
all reparation or mediation touching it, great proviſions of 
hoſtility, or the like, there this denunciation or dilation was 
not requiſite in the aggreſſor; but when all is done, ſupreme 
princes or ſtates take themſelves to be judges of public inju- 
ries, and of the manner, means and ſeaſons for their repa - 
rations, and what they judge ſafeſt and moſt for their advan- 
tage is moſt commonly done in theſe caſes, and they ſeldom 
want fair declarations to juſtify themſelves therein, | 
: | . 5 — 
| () See Plin, Lib. XXII. cap. 2: 


* 
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And therefore whether theſe handſome methods be ob- 


Terved or not, yet if de fafto there be a war between princes, 
they and their ſubjects are in a ſtate of hoſtility, and they 
are in the condition of enemies (hoſtes) to each other; but 
now for the moſt part theſe antient ſolemnities are antiqua- 


ted, I come therefore to the practice of our own country 


and modern arms, and what we may obſerve from our own 
books, hiſtory and monuments. . 


We may obſerve in the wars we have had with forein countries, | 
that they have been of two kinds, vi ſpecial and general: ſpecial 
kinds of war are that, which we uſually call marque or repriſal, 
an theſe again of two kinds, 1. Particular, granted to ſome 


particular perſons upon particular occaſions to right them- 


ſelves, for which vide ſtatute 4 H. 5. cap. 7. but this is not the 
proper place to treat touching it. 2. General marque or re- 


priſal, which tho it hath the effect of a war, yet it is 
not a regular war, and it differs in theſe two inſtances : 


1. Regularly it is not lawful for any perſon by aggreſſion to 


take the ſhip or goods of the adverſe party, unleſs he hath a 


commiſſion from the king, the admiral, or thoſe that are ſpe- 


_ cially appointed thereunto. 2. It doth not make the two 
nations in a perfect ſtate of hoſtility between them, tho they 
mutually take one from another, as enemies, and many times 
in proceſs of time theſe general repriſals grow into a very 
formed war: and this was the condition of the war between 
us and the Dutch 2.2 February anno 1664. the firlt beginning 
whereof was by that act of council, which inſtituted only a 
kind of univerſal repriſal, and there were particular reaſons 


of ſtate for it; but in proceſs of time it grew into a very 


war, and that without any war ſolemnly denounced ; and 
therefore by the ſtatute of 17 Car. 2. cap. 5. Doleman and o- 
thers, that were in Holland, were declared to have trait- 
. xoully adhered to the king's enemies, and were attainted of 
_ treaſon, unleſs they rendred themſelves by a day certain, 


and all others, that ſerved the ſtates of the united provinces 


during the continuance of the war, ſoldiers or ſeamen, by 
fea or land, and not returning by a time certain, were at- 


tainted of treaſon 3 and this had all the effects of war and 


3 hoſtility: 
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hoſtility : the goods of the Engliſh taken by the Dutch and 


brought intra prefidia the property was wholly changed, and, 
tho retaken again, ſhould not be reſtored again to the firſt ” 
owner, according as in captures by enemies, 7 E. 4. 14. 
E. z. 16. and ſo it was practiſed during that war. 


22 


A general war is of two kinds: 1. Bellum ſolemniter denun- 


tiatum, or bellum non ſolemniter denuntiatum, the former ſort 
of war is, when war is ſolemnly declared or proclaimed by 


our king againſt another prince or ſtate; thus after the pacifi- 


cation between the king and the Dutch at Breda, upon new 
injuries done to us by the Dutch the king by his printed de- 


claration 167 f. declared war againſt them; and this is the 


moſt formal ſolemnity of a war, that is now in uſe. 


A war that is non ſolemniter denuntiatum is, when two na- 
tions ſlip ſuddenly into a war without any folemnity, and 


this ordinarily happeneth among us, the firſt Dutch war was 
a real war, and yet it began barely upon general letters of 
marque: again, if a forein prince invades our coaſts, or ſets | 
upon the king's navy at ſea, hereupon a real, tho not a ſo- 
lemn war may and hath formerly ariſen, and therefore to 
prove a nation to be in enmity to England, or to prove a per- 
ſon to be an alien enemy there is no neceſſity of thowing any 
war proclaimed, but it may be averred, and ſo put upon trial 


by the country,” whether there was a war or not; and there- 


fore P. 31 Elix in juſtice Owen's reports (c), in an action 
of debt the defendant pleaded, that the plaintiff was an alien 
born in Gaunt under the obedience of the king of Spain, 


enemy of the queen, the plea was ruled good, tho he ſhewed 


not, that any war was proclaimed between the two realms ; 


and according is the pleading 7 E. 4. 13. Raſtels Entries, Treſ= 
paſs per alien. (d) . e 


And in very deed there was a ſtate of war between the 


crowns of England and Spain, and the Spaniards were actual 


enemies, eſpecially after the attempt of invaſion in 88. by 
the Spaniſh Armada, and yet there was no war declared or 
proclaimed between the two crowns, as appears by Camden 


ſub 


{c) Owen 45, | (4) Raſt. Eur. F. 605. 4. 252. 2 
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ſub anno 3 1. (e). ibidem p. 404. © ibidem p. 466. (f). ſo that 
| | a ſtate of war may be between two kingdoms: without any 
ar proclamation or indiction thereof or other matter of record 
4 to prove it. 3 gs. 
4 And therefore in the caſe in queſtion touching treaſon! it 
4 / ſhall upon the trial be inquired by the jury, whether the 
WE perſon, to whom the party indicted adhered, were an enemy 
"T4 or not, and in order to that, whether there were a war be- 
: 1 1 tween the king of England and that other prince, whereunto 
5 the party adheres, this is purely a queſtion of fact and tri- 
0 able by the jury, and accordingly is the book 19 E. 4. 6. and 
Wl the reaſon is plain, becauſe it may fall out, that tho there were 
Wl a league between the king of England and a forein prince, 
W's | yet the war may be begun by the forein prince: again, ſup- 
0 poſe we, that the king of England and the king of France be 
. in league, and no breach thereof between the two Kings, yet 
1 if a ſubject born of the king of France makes war upon the 
1 king of England, a ſubject of the king of England adhering 
3 to him is a traitor within this law, and yet the Frenchman, 
i . that made the war, is not a traitor but an enemy, and ſhall 
1 be dealt with as an enemy by martial law, if taken : this 
M was the caſe of the duke of Norfolk adhering to the lord He- 
5 riſe a ſubject of the king of Scots in amity with queen Eliza- 
10 beth, that made an actual invaſion upon England without the 
Iu king's commiſſion. M. 13 & 14 Elix Co. P. C. p. 11. Camd. 3 
. Elix ſub anno 157 1. (g). 14 Elia. p. 17 5. and the caſe of 3 
ll Perkin Marbeck a Frenchman, 7 Co. Rep. Calvin's caſe (h). 6 Dy. E 
» 1 1 43 0 Sherly's cale (i) - ſo that an enemy extends farther I 
N 4 bl than a king or ſtate in enmity, namely an alien coming into 1 
"ol bh England in hoſtility. l „„ os ; 3 
"_ II. In the next place I ſhall conſider what ſhall be ſaid a 1 
„ perſon adhering, and alſo what ſhall be adhering. I 
. bt If a forein prince be in actual war againſt the king of Eng- £ 
Fe land, any ſubject of that prince under his protection is pre- 3 
3 ſumed to be adhering to him, but he is not a perſon within . 
. l (e) vis. 1588. 9 7 Co, 6. b. | Z 
TAP (/ fub anno 1592, es (i) 7 Co. Calvin's caſe 6. 4. 5 
„ (g) And alſo ſub anno 1572. in principio. eee 3 
«FR 
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this act, for if he be taken, he ſhall be dealt with as an ene: 
my, viz. he ſhall be ranſomed, and his goods within this 
realm ſeiſed to the uſe of the king. When king John was des 
veſted of the duchy of Normandy by the king of France, and 
thereupon the Normans forlook the alligeance of the king of 
England, which was due to him, as duke of Normandy, all 
the lands of the Normans in England were ſeiſed into the 
king's hands, and thence grew firlt the eſcheat de terris Nor- 
mannorum mentiond prerogativa repis () cap. 12. and the ſtyle 
of ſuch forfeiture was uſually, quia receſſit 4 ſervitio noſtro & 
adhefit inimicis noſtris in Normannia, Clauſ. 6 John m. 19. pro 
Euſtachia uxore Lurce fil Johannis, Clauſ. 8 John m. 5. pro 
Abbate Cluniacenfi : ſee the reaſon thereof before cap. 10. they 
were ad fidem utriuſque regis. = TA 
If there be war between the king of England and the king 
of France, thole Engliſhmen, that live in France before the 
war and continue there after, are not ſimply upon that ac- 
count adherents to the king's enemies, unleſs they actually 
aſſiſt him in his wars, or at leaſt refuſe to return upon privy 
ſeal, or upon proclamation and notice thereof into England; 
and this refuſal, tho it is an evidence of adherence, ſeems not 
do be ſimply in itſelf an adherence: this appears plainly by 
the ſtatute of Magna Carta cap. 30. - 55 
If a ſubject of a forein prince hath lived here in England 
under the protection of the king of England, and fo conti- 
nues after a war proclaimed, and partakes of all the benefits 


of a ſubject, and yet ſecretly practiſeth with the king of 


France, and aſſiſts him before he hath left this kingdom, or 


openly renounced his ſubjection to the crown of England, this 
man ſeems to be an adherent within this act, and commits 
treaſon thereby: tamen quere, vide Dy. 144. a. Sherley's caſe ; 
and the like law ſeems to be of an enemy coming hither and 
ſtaying here under the king's letters of ſafe conduct: quere, 
vide ſtatute 18 H. 6. cap. 4. 20 H. 6. rap. 1. e 
If there be a war between the king of England and France, 
and then a temporary truce is made, and within the time of 
that truce an Engli/hman goes into France, and ſtays there, 
Gas N 
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and returns before the truce expired, this is not an adherence 
to an enemy within this ſtatute, Clauſ. 7 E. 3. part 1. m. 9. 
pro Johanne Poynter, who had an amoveas manus cum exitibus, 
his lands having been ſeiſed for that cauſe: but this record 
implies, that if during his ftay (it was in Scotland) he had 
confederated or conſpired with the enemy or aſſiſted them in 
order to their further hoſtility, this might have been an ad- 
| herence : nota, the reaſon, © Qula prædictus Johannes tempore 
* treugarum inter patrem noſtrum & Robertum de Bruys ivit 
in Scotiam per præceptum Andrex de Harcla ad pictandum 
«© quandam imaginem, quo tempore bene licuit unicuique de An- 
« plii intrare in Scotiam per licentiam & literas de conductu 
©  cuſtodis Marchie, & quod idem Johannes habuit tales literas 
Andre de Harcla, & ibidem taliter moram fecit per unum 
annum abſque eo, quod aliquo tempore Scotis præaictis fuit ad- 
herens, & quod idem Johannes rediit in Angliam durantibus = 
treugis prediftis, & ſemper hactenus fuit ad pacem noſtramn | 
« Q& patris noſtri.” Nota, this Andrew Harcla having been 
created earl of Carliſle was by an extrajudicial military ſen- 
tence firſt degraded, and then had judgment of high treaſon 3 
given againſt him. H. 18 E. 2. Rot. 34 in dorſo rex. (I) : —_ 
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1 17 (0) This ſentence of degradation, as 


well as the judgment for high treaſon, 
were pronounced at Carliſle, before Sir 


Ralph Baſſer, Sir Fohn Pecche, Sir ohn 


de Wiſham and Geoffrey te Scrop, who, 
together with the earl of Keut the king's 


« tener ſes dreytoures & les droitz de 


« fa coroune & de ſoun poeple, countre 


« ſes enemys de touts partz, & nome- 


„ ment countre Roberet de Bris & ſes 


« autres enemys 4 Eſcoce, vous fiſt counte 


de Cardoil, & de ſa meyn vous ſeynt 


brother and 7h de Haſtinges, were * [ceynt] d Eſpee, & vous dona fee de = 
ſpecially conſtituted by letters patents, © la counte, chaſteux, villes, terres & I 
Fuſticiarii ad degradandum Andream * tenementz, pur voſtre eſtat meynte- 1 
de Harcla comitem Carlioli, inimicum © ner, come counte; & apres ceo qe . 
S proditorem regis & regni ſui, quem vous avietz tiel honour, & bien fait 
_ nuper iu comitem gladio cinxerat, & ad “ reſceu de noſtre dit ſeignour, ſi eſtes 
judicitm de ipſo ſuper degradatione, ini- © alez [altez} au dit Robert de Brus, 
znicitid & ſeditione prædictis pronun- © treitrouſement , fauſement & mal- 
ciaudum & reddendum; and the form “ veiſement, par eſcrit & par ſerement, 
of the ſaid judgment to be pronounced © pur meyntener le dit Robert d'eſtre 
was at the ſame time ſent to the ſaid © rei 4. Eſcoce, proprement en la reverſe 
juſtices ina certain ſchedule, ſub pede ſi- * de la emtencioun le roi, pur quele il 
gilli regis, the which judgment was ac- © vous fit counte; par quei 34k ceſte 
cordingly pronounced in the following © court, qe vous ſoietz degradee, & qe 
words: Pur ceo qe noſtre ſeignor le © vous perdetz noun de counte pur vous 
roi pur le graunt bien valu & loialte, “ & pur vos heires a toutz jours, & qe 
qu'il entendit davour trouve en vous “ vous ſoietz deceynt del eſpeye & qe 
« Angren de Harcla pur aider & meyn- © vos eſporuns d'orrez ſoient coupes de 
5 : 3 ; | dh 9 
2 | talouns; 


V1 
nl; 
|} 
|, 


— = : A E — 
. — — — — ” - — 2 — — — — — = — 2 — — — ͤ — 
= — — — — 2 o — — 8 _ — « pe — — 
— — — _ — — — — — — — N — 8 — Sx _ — 
— — — — — —— = I * 
— — . — — — — — — — — — — — — > —— — — — — — — ca — — = — 
—ꝓ— ——————— ꝛ—— — — — — — — — — — — — = 
- 


C 
x4 b. 
„ 
mL 
0 1 
1 
*, 
ah bi 
_ 
4 
4 JOEL 
x 
* 
SO 
" \ tl 
LS 
5 { 
#1 7 Ll 
o 
4 i} 
_ 7 
WW i it 
dA 
SE N 
OS ro a 4 
U ' nf 
. 
il 
0 
TO 
4 
57% 
e 
1 o 
1 
* 1 j 
118 
Pt, 
nel * F 
- 1 
* . 
o 
460 
j j 
n Ha 
FI 19 i! 4 
41 Biys 
+ 2 xs 
Hf 
0 [i 1 
1 f 
* 
i 
h if ' 
"4 
* 1. | 
f 
' * 
4 
Wh. 
1 
9 * i 
t 
Q 1 
to} 
WING 
1. 
0 
N 4! 1 
4 
1 
it! i 
4.1%} 1} 
« watt! 
. 
11 
N 
= 4 
., 
a! 
1 ! 
bl rl ns l 
RIP 
wy © 
DB nl 41 
1 1 
ITY 
1 
17 
ih 
MWF 
Ot 
4 t 45 7 
Wy | 
Nr 
i WEN | 
U PR NE 
(+ ! i 
Nen i 
Fo | 0 
OR by 
1 „* * 
43> * 
tin 0 
in 
4:4 ol 
1 ae 
0 
y, 
4 * 3 
De 
= 1 
N 170 
4.30 
i 8+: 30 
ba l 
= . 
was vol 
1 al p 
; of! 
1 +, 43! 
1 £ k 
oY ad 
Se 
«'Þ, 
13 
i 
ne (ne 
Fa i oh 
: b to 4 
+1 ;.:00 
» 3315 vl 
.4 4: «th 
=; „ 
= 144“ 40 
$iy't if 
4 
ig" 
Ty 46 
9 
1 
N 
R 
b i, 4! 
(yo 11} 
1 Thee 
ain | 
«th Hh 
„ dts 
LIL. 
110 * 11Þ 
ie 
A! 
4% Ne 
44 of 
. 
ie 
+36 
Tra 
.. 
ie 
N 4 
1947: % 
* i} 
£ SREA 
W 
40H 
* * 17 
= WW. | 
15 * 
Wl 0 
N i 
4 15 
Ae 
14 (14. ri 
© A Al 4 
A. Mt 
* 1 TH it 
i 4 Wil 
[ Ry 
LY 0 ! 
FN t 
l 
41 
{ft of 
I N 1 
«of. „ te 
Jy! 
1 * 
1 1 
oy , 
l II! 
e I 
144 } 
«x th; 1 
=o 8 
"1h 
11 4. 
1 » dit 
L 
i $ 
h 
＋ 
i I, of 
1 
[1 
725 


o_ = 
— — 


4,08 — 9 " ” * 2 5 — * 4 
- 28 Fa is Fo * "Sr he Se be Lo * EY * Mm. ES 
NN . — . — * Ihe! 
r PPP * * OTE PS SOBRE ICE Lec 2 y 
Vo ods 8 . e . tarde oO 5 
5 2 ow 1 L; +» 1 * N 1 n . 4 
—— ccc / 2 


= 


* — W * » cnn F FFF men 9 7 * * N 6 KIN WS 9 
c q 5 PILE} e X a> 242 0 Wert S * —_ * S 8 L 2 N * nn 
28 * * * * l 5 L 2 7 z F * * £ S - f 2 8 2 SEO Fw * * 2 2 FRED 
en, 2 * X Wot LOI SIE 43s LES CE EET ETHAN _ XY AA a Ree * 4 Tee ECBO CC ee * G 

* . : : ö N 9 n o RN one SY EC EDT of 28-7 ,, Sr OE TENT 077, n 8 ohe 9 n 4 . 
f © 9 PHY 2 * 12 e 7 „ rs * ä 7 2251 . . "hey 2 N MS IN», 3 2 8 N * 0 2 2 0 2 ies 5 2 e J 
22 $257 Ea EE AE OE Ct NG oe Eo ta en Cant bury > OS I R R . ee. WEIS: = any EO po IO ae OT r 7 * 
( Mo ta LI erat =o 0 ad, 1 vs Mot 0 r . K — FFFFCCCCC N00 ET i nd on 1 E's ö _ 
. Was b r 75 8 — » a 3 9 N. x "= D N a 
2 7 EE RON ISI IE IE ONS" CR EO RL OS r A * 
LAS) C NATE, Or 50 8 * r , 
* : : 


. . 22 
r ** 

R 

8 8 72. * 4 992 * 

o 

* n 

e 


: Ts 5 5 5 IR l 225 25 
F 
N * Ta Es 


DR Ian Po; 
r 

e 
o 


4 vs 8 
. 
CNET Te 


* 
LEE ron ate 
* 8 9 

o 
9 NN FED 


. 85 
IN 
"362 

oy 


Hiſtoria Placitorum Corong. 167 

If the king of England and the king of France be in ami- 
ty, yet if a ſubject of the king of England ſolicits by letters 
the king of France to invade this realm, this is high treaſon : 


it was the caſe of cardinal Poole, who wrote a book to that 


purpole to Charles the emperor. Co. P. C. p. 14. It is certainly 
an overt- act to prove treaſon in compaſſing the king's death, 
but it ſeems not an overt- act to convict him of adhering to 
the king's enemies, for at the time of this act done the em- 


peror was not an enemy. Co. N C. p. 14. 


If an Engliſbman during war between the king of England 
and France be taken by the French, and there ſwear fealty to 


the king of France, if it be done voluntarily, it is an adhe- 
ring to the king's enemies; but if it be done for fear of his 


— 
py 


* 
A 


1 
* 


life, and that he returns, as ſoon as he might, to the allige - 


| a talouns; & pur CeO ( e vous Andreu, | 


a 
* 


homme lige noſtre ſeignour le roi, 
i 6 ; . * 
countre voſtre homage, foi & lige- 


* aunce, en countre voſtre ſeignour lige, 


*< eſtes aliez, tretrouſement, fauſement 
& malveiſement, a Robert de Brus, 


„enemy mortel a noſtre ſeignour le roi 


& & de ſoun realme & a ſoun poeple, 


par ſerement & par eſcrit, por meyn- 
te tener au dit Robert & a ſes heires 
e roialme 4 Eſcoce enterement, a tut 


A 
2 


voſtre force & power, countre toutes 
gentz, & qe vous nomeretz ſis hom- 
mes, & le dit Robert autre fis, les 


A 
* 


* queux duſze ordeynereint, de toutes 


oY 
* 


les groſſes beſoignes de roialme 4 Eu- 
gleterre & d Hſcoce, & qe lour or- 


* 122 fuſt, vouſit countredire le dit or- 
eynement en nul poynt, qe vous ove 


toute voſtre force & power, Llui] cur- 


ment d'enprendre roial power, countre 
voſtre ſeignour lige, les Piers & le 
5 Nc e pur eux mettre en 


& du dit Robert, qi eſt comun enemy 
au roy & au rolalme, & a ceſte tre- 


aliaunce meyntenir, feiſtes le poeple 
noſtre ſeignour le roi jurer, en attre- 
aunt le dit poeple a vous, taunt come 
en vous feuſt, por meyntenir la dite 


deinement ſe tendroit en touz poynz, 
& ſi nul, de quel eſtat ou cond icioun 


riez ſeur, & en taunte enpreiſtes, 
treitrouſement, faucement & malveiſe- 


ubjectioun, & al ordinaunce de vous, 


ſoun, fauſme, malveiſte & treitrouſe 


treſon, fauſme, malveiſte & tretrouſg 


ance 


&* aliaunce ſuſdites, les queux ſount no- 


„ tories & conuz en le roialme, & no- 


© ſtre ſeignour le roi le recor de; par 
% quei agarde ceſte court, qe por la dite 
© treſoun ſoietz treynez & pendutz 
« & decole, & qe voſtre quer, bouels 
© & entrayles, dount les treitrouſes pen- 
„ ſez vindrent, ſojent araceez, ars en 
te poudre, & le poudre ventee, & qe 
c voſtre corps foit coupee en quartre 
* quarters, d'ount l'un quarter ſount 
5 f ſoit] pendu amount de la tour de Car- 
% foil, un autre quarter amount de la 
\* tour de Novel Chaſtel, le terce ſeur le 
* pount de Everuyck & Je quartre a 
Salopp” & voſtre teſte ſeur le pount de 
& ͥToundres, por enſemple qe autres n'en- 
e preignent a faire tieux treſons a lour 
e ſeigneur lige, & dictum eſt vicecomiti 


% Cumbrig quod faciat inde execu- 
cc 5 Fes . 


. | | 
This whole proceeding was returned 
into chancery upon a certiorari, and 
from thence ſent by mrrimus into the 
k ng's bench there to be inrolled a# per- 


 petnam rei memoriam; by this it ap- 


pears, that it was not à military but de- 
ſigned as a judicial ſentence, altho it 
ſcarce deſerves that name, being through- 
out irregular and illegal, for that the 

arty was not admitted to a trial, nor in- 
; had the commiſſioners power to 
try, their commiſſion being (not 24 an. 
endum & terminandium but) only ad de- 
gradandum & ad judicium redaendium 
C frontunciandum. 
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1 ance of the crown of England, this is not an adherence to the 
i | king's enemies Within this act. Clauſ. J E. 3. part 1. m. 1 5. 
1 John Culwin's land being ſeiſed upon this account there was 
+} ouſter le main cum exitibus, © Quia compertum eſt per inquiſi- 
1 & tionem, Oc. quod Johannes ad fidem & pacem noſtram exti- 
WE < tit, quodque idem Johannes captus fuit de guerra per Scotos 
1 * inimicos noſtros, & in priſona in Scotia per dictos inimicos 
IR * noſtros, & pro vita ſua ſalvandd ad fidem diftorum Scotorum 
| 4 per dimidium annum extitit, quodque idem Johannes poſtea in 
1 « Angliam rediit, & ad fidem & pacem noſtram a tempore 
abi e predifto hactenus extitit; tho this was before 25 E. 3. yet 
1 the inſtance is uſeful, becauſe adhering to the king's enemies 
Wt WR Q  ___ _ CRE TEE: 
4 If a captain or other officer, that hath the cuſtody of any 
WF: i! of the king's caſtles or garriſons, ſhall treacherouſly by com- 
Wk, bination with the king's enemies, or by bribery or for reward 
„ deliver them up, this is adherence to the king's enemies. 
"bil This was the caſe of William Weſton for delivering up the ca- 
1 ſtle of Oughtrewicke, and John de Gomeneys for delivering up 
RAR the caſtle of Ardes in France, both which were impeached by 
71 it | the commons, and had judgment of the lords in parliament, 
if if Not. Par. 1 R. 2. n. 40. namely William Weſton to be drawn 
1 and hanged, but execution was reſpited, que le roy neſt un- 
4 2 core enforme del manner de ceſt judgement : Gomeneys's judgment 
* was thus, Les ſeigneurs in plein parlement vous adjudgent a la 
470% mort, & pur ceo qu eſtes gentlehome & banneret & aves ſerve le 
; |! bi aiel le roy en ſes guerres, & m eſtes lige home noſtre ſeigneur le 
Fi roy, vous ſeres decolle ſans autre juſtyce auer, but execution was 
. reſpited. (n) 3 8 
And note, tho the charge were treaſon, and poſſibly the 
proofs might probably amount to it, and Walfingham ſub anno 


I K. 2. tells us it was done by treaſon; yet the reaſon ex- 

preſſed in the judgment againſt Weſton is only, que ſurrendiſts 

le dit caſtle de Oughtrewicke al enemies noſtre ſeigneur le roy 

avant dits ſans nul dureſſe ou defalt de victualls contre vous liges 

ance & empriſe : and the like reaſon is expreſt in the judg- 

ment againſt Gomeneys, Vous empriſts a ſauement garder ſans 
2 5 HERE As 

| (m) See theſe caſes Stare Tr. Pol. I. p. 795. 
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les ſurrendy a nully Nc. © ore vous Johan ſans nul dureſce ou 
defalt de vittuals ou de artillery ou autres choſes neceſſaries pur le 
defence de dits ville & caſtle de Arde ſans commandment noſtre 
ſeigneur le roy malement L auets delivers & ſurrendres al enemies 
noſtre ſeigneur le roy per voſtre defalt demeſne contre tout plain 
de droit & reaſon, & encountre voſtre empriſes ſuiſdits, Oc. 
The truth is, if it were delivered up by bribery or trea- 
chery, it might be treaſon, but if delivered up upon cow- 
ardice or imprudence without any treachery, tho it were an 
offenſe againſt the laws of war, and the party ſubject to a 
ſentence of death by martiat law, as it once happend in a 
caſe of the like nature in the late times of trouble (), yet 
it 1s not treaſon by the common law, unleſs it was done by 
treachery; but tho this ſentence was given in terrorem, yet 
it was not executed: it ſeems to be à kind of military ſen- 
tence, tho given in parliament, like unto that of the baron 
of Grayſtock governor of Berwick (o), who travelled into 
France without the king's commandment, and left the care 
of the garriſon to Robert de Ogle a valiant knight, who uſed 
all imaginable courage in defenſe thereof, but it was loſt in 
the abſence of the baron of Grayſtock, who was thereupon 
ſentenced to death; becauſe he had undertaken that charge, 


and yet went from it without the king's command, and in 
his abſence it was loſt : this alſo ſeems rather a ſentence of 
couneil of war, than a judgment of high treaſon 5 and thus 
far touching the treaſon. of adhering to the king's enemies 
within the land and without. e VH 
Touching the trial of forein treaſon, wiz. adhering to the 
king's enemies, as alſo for compaſſing the king's death with- 
out the kingdom at this day, the ſtatute of 35 H. 8. cap. 2. 
hath ſufficiently provided for it. (p) P. 13 Elix Dyer 298, 300. 
3 Lt 5 8 Storys 


N 
i 
40 
e 
i 


| (n) This was the caſe of Col. Fiennes; 


parliament governor of ZBriſtc! for cow- 
ardly furrendring the ſame to the king's 
torces, See Hate 77. Vel. I. p. 743. 
(o) See this cafe State Tr. Vol. I. p.7 95. 
(p) This ſtatute gives power to try 
ſuch treaſons in the king's bench or b 
commiſſioners in any county Bs 
by rhe commiſſion, and continues in 


force notwithſtanding x & 2 Ph. Mar. 
cap. 10. which reduces the methods of 
trial for treaſon to the courſe of the com- 
mon law, becauſe it is not introduftive 
of a new law, but only ſettles a point, 
that was before doubtful at common 
taw ; and it was accordingly ſo reſol ved 
in Stcries caſe, Dyer 298. b. Co. P. C. 


P. 24. 


6 — 


168 Hiſtoria Placitorum Corong. 


ance of the crown of England, this is not an adherence to the 


king's enemies within this act. Clauſ. 7 E. 3. part 1. m. 1 5. 
John Culwin's land being ſeiſed upon this account there was 


ouſter le main cum exitibus, Quia compertum eſt per inquiſi- 
tionem, c. quod Johannes ad fidem & pacem noſtram exti- 


cc 
* tit, quodque idem Johannes captus fuit de guerra per Scotos 


cc 


A. 


c noſtros, & pro vita ſua ſalvanda ad fidem dictorum Scotorum 
CC 


© per dimidium annum extitit, quodque idem Johannes poſtea in 


« Angliam rediit, & ad fidem & pacem noſtram a tempore 
prædicto hactenus extitit; tho this was before 25 E. 3. yet 


the inſtance is uſeful, becauſe adhering to the king's enemies 
was then treaſon. e 9b 


If a captain or other officer, that hath the cuſtody of any 
of the king's caſtles or garriſons, ſhall treacherouſly by com- 
bination with the king's enemies, or by bribery or for reward 


deliver them up, this is adherence to the king's enemies. 


This was the caſe of William Weſton for delivering up the ca- 
ſtle of Oughtrewicke, and John de Gomeneys for delivering up 


the caſtle of Ardes in France, both which were impeached by 
the commons, and had judgment of the lords in parliament, 


Not. Par. 1 R. 2. n. 40. namely William Weſton to be drawn 
and hanged, but execution was reſpited, que le roy #eſt un- 
core enforme del manner de ceſt judgement : Gomeneys's judgment 
was thus, Les ſeigneurs in plein parlement vous adjudgent a la 
mort, & pur ceo qu eſtes gentlehome & banneret & aves ſerve le 
aiel le roy en ſes guerres, & weſtes lige home noſtre ſeigneur le 

roy, vous ſeres decolle ſans autre juſtyce auer, but execution was 


reſpited. (m) 1 


And note, tho the charge were treaſon, and poſſibly the 


proofs might probably amount to it, and Malfingham ſub anno 
1 R. 2. tells us it was done by treaſon; yet the reaſon ex- 
preſſed in the judgment againſt Weſtos is only, que ſurrendiſts 


le dit caſtle de Oughtrewicke al enemies noſtre ſeigneur le roy 
avant dits ſans nul dureſſe ou defalt de victualls contre vous lige- 
ance & empriſe and the like reaſon is expreſt in the judg- 
ment againſt Gomeneys, Vous empriſts a ſauement garder ſans 


2 les 


( See theſe caſes Stare Tr. Pol. I, P. 79 3. 


inimicos noſtros, & in priſona in Scotia per dictos inimicos 


0 
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les ſurrendy a nully Tc. © ore vous Johan ſans nul. dureſce os 
defalt de viftuals ou de artillery ou autres choſes neceſſaries pur le 
defence de dits vile & caſtle de Arde ſans commandment noſtre 
ſeigneur le roy malement Pauets delivers & ſurrendres al enemies 
noſtre ſeigneur le roy per voſtre defalt demeſne contre tout plain 
de droit & reaſon, & encountre voſtre empriſes ſuiſdits, Tc. 
The truth is, if it were delivered up by bribery or trea- 
chery, it might be treaſon, but if delivered up upon cow- 
ardice or imprudence without any treachery, tho it were an 
offenſe againſt the laws of war, and the party ſubject to a 
' ſentence of death by martiat law, as it once happend in a 
caſe of the like nature in the late times of trouble (), yet 
it is not treaſon by the common law, unleſs it was done by 
treachery; but tho this ſentence was given in terrorem, yet 
it was not executed: it ſeems to be à kind of military ſen- 
tence, tho given in parliament, like unto that of the baron 
of Grayſtock governor of Berwick (o), who travelled into 
| France without the king's commandment, and left the care 
of the garriſon to Robert de Ogle a valiant knight, who uſed 
all imaginable courage in defenſe thereof, but it was loft in 
| the abſence of the baron of Grayſtock, who was thereupon 
| ſentenced to death; becauſe he had undertaken that charge, 
and yet went from it without the king's command, and in 
his abſence it was loſt : this allo ſeems rather a ſentence of 
couneil of war, than a judgment of high treaſon 5 and thus 
far touching the treaſon. of adhering to the king's enemies 
within the land and without. „% 
Touching the trial of forein treaſon, wiz. adhering to the 
king's enemies, as alſo for compaſhng the king's death with- 
out the kingdom at this day, the ſtatute of 35 H.8. cap. 2. 
hath ſufficiently provided for it. (p) P. 13 Elix Dyer 298, 300. 
e I” Þ Storys 


(2) This was the caſe of Col. Fiennes, force notwithſtanding x & 2 Ph. £9 Mar. 
parliament governor of ZBriſtc! for cow- cap. 10. which reduces the methods of 
ardly furrendring the ſame to the king's trial for treaſon to the courle of the com- 
torces. See Stare Tr. Vel. I. p. 745. mon law, becauſe it is not introduttive 

(o) See this cafe Stare Tr. Vol. I. p. 957. of a new law, but only ſettles a point, 

5 This ſtatute gives power to try that was before doubtful at common 
uch treaſons in the king's bench or by hw; and it was accordingly ſo refolved 
commiſſioners in any county appointed in Sterie's caſe, Z'yer 258. b. Co. P. C. 
by the commiſſion, and continues in P. 24. 2 


8 
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Storys caſe; but at common law he might have been indicted 
in any county of England, and eſpecially where the offenders 
lands lie, if he have any. 5 R. 2. Trial 54. 
And it ſeems, if the adhering to the king's enemies were 
upon the narrow ſeas, this is an adherence to the king's ene- 
mies within the realm, and tho it be triable by a ſpecial 
- commiſſion at this day grounded upon the ſtatute of 28 H.8. 
yet at common law it might have been indicted and tried in 
any adjacent county by a ſpecial commiſſion of gyer and ter- 
miner, for the narrow ſeas are within the king's alligeance, 
and part of the realm of England. 6 R. 3. Protection 46. 
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CHAP. XVI. 
Concerning treaſon in counterfeiting the 
great ſeal or privy ſeal. 

= FIR ST, I ſhall upon this article conſider how the common 
law flood before this ſtatute, and what kind of offenſe 


this was antiently, and how puniſhed. Secondly, I ſhall con- 
| tider how the law hath been taken touching this offenſe ſince 
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the ſtatute, and how puniſhed. 
I. The great ſeal of England is the great inſtrument, 
whereby the king diſpenſeth the great acts of his govern- 
ment and the adminiſtration of juſtice; under this ſeal the 
great commiſſions to his juſtices and others are paſſed ; ori- 
ginal writs and mandates, and thoſe proceſſes, that iſſue out 
of chancery, all the king's grants and charters of lands, li- 
8 franchiſes, honours, pardons are paſſed under this 
 leal, „ 5 : 
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There is or ſhould be always a memoranduns rhade upon the 
cloſe rolls of the breaking of the old ſeal and making and 


delivering of the new; and by the very delivery of this ſeal 
the office of keeper of the great ſeal is conſtituted, and moſt 


ordinarily 1 is to the ſame perſon, that is lord chancellor: ſome- 
times the cuſtody of the great ſeal is in one perſon, and the 
office of lord chancellor in another; but always a memoran- 


dum of the delivery thereof entered upon the cloſe rolls. 


The great ſeal conſiſts ordinarily of two impreſſions, the one 
the very great ſeal itlelf with the king's effigies inſtamped on 


it, the other is commonly called pes feill, and ſometimes in 
our old books called le targe, which 1 is the. impreſſion of the 
| king's arms in the figure of a target, which is uſed in mat- 


ters of ſmaller moment as certificates, which are ulually 


pleaded ſub pede figilli. 


Antiently, when the king travelled into Marwan France 


or other forein kingdoms upon occaſion of war or the like, 
there were two great ſeals, one went along with the king, the 
other was left with the cuſtos regni, or ſometimes with the 

chancellor, if he went not along with the king, for the diſs 


patch of the affairs of the kingdom, and then the king 


upon his return ſometimes redelivered the old ſeal and took 
in the new, Clay. 20 E. 3. part 2. m. 26. dorſ. Clauſ. 19 E. 3. 
bart 2. m. 23 C 10. dor. Clauſ. 20 E. 3. part 2. mn. 18. orſ. 
O frequentiſſime alibi in dorſo clauſorum. 


The privy ſeal is ordinarily a warrant for the ans of 
things under the great ſeal, ſometimes a Warrant to iſſue 
treaſure, to make allowances, c. vide 11 Co. Rep. 92. the 
earl of Devonſhire's caſe; and this ſeal is ordinarily in the 


cuſtody of the lord keeper of the * ſeal or commiſſion- 


ers e appointed. 
Beſides theſe ſeals of greater moment there are other ſeals 
of the king, as the privy fignet, the particular ſeals of the ſe- 


veral courts, that of the king's bench and common pleas in cus 


ſtody of the chief juſtices of either court, or their clerks ap- 
pointed for that purpoſe, the ſeal of the exchequer in the cu- 
ſtody of the chancellor of the exchequer, the ſeal of the du- 


chy of 3 in the cuſtody of the chancellor of the du- 


chy 


* 
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chy, the ſeal of the county palatine of Lancaſter in the cuſtody 
of the chancellor of the county palatine, which are ſome- 
times in the ſame perſon, the ſeals of county palatine of 
Cheſter, of the ſeveral juſtices of aſſiſe, yer and terminer and 
gaol-delivery, the king's ſeal of ſtatutes and recognizances, 
the ſeal of the cocket; and for the moſt part theſe ſeals are 
delivered by the king's order ſignified ſometimes by his privy 
ſignet, ſometimes by his ſecretaries, but antiently the moſt 
of them were delivered by the king in perſon to the ſeve- 
ral perſons, that had the cuſtody thereof, and a memorandum 
made thereof upon the back of the cloſe roll. Clauf. 43 
JJ Yu) En Toa 
The antient manner of delivery of the ſeal for ſtatutes 
merchant, and probably for other ſeals of like nature was by 
the king in perſon as before, or by a clole writ and memoran- 
dum under the great ſeal. T. 19 E. 1. it is commanded, that 
for the future it ſhould be delivered under the ſeal of the 
chancellor of the exchequer. Te py 


The manner antiently of delivering the judicial ſeals of 
the king's bench and common pleas was by the king or chan- 
cellor to the chief juſtices reſpectively, and in like manner 
the judicial ſeal of the exchequer to the chancellor of the ex- 
chequer ; theſe were ordinarily in two pieces, Clauſ. 43 E. z. 
9. 18. dorſ. The profits of the ſeals belonged to the king, ex- 

cept the ſeventh penny, which is the fee of either chief ju- 

5 ſtice (a); and when the king farmed out the profits of the 
ee . e Seo 
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(a) The antient fee to the chief ju- 
ſtice was one penny for every writ, as 


appears from two of the records here 

noted by our author, vs. 20 E. z. 
Ar. 87. 22 E. 3. Rot. 115. the firſt of 
theſe is a grant to Walter of Tar— 
mouth of the profits of the ſeals for 
ten years, in conſideration that the ſaid 


alter ſhould pay to the clerk of the 


hanaper for the king's uſe 250 marcs e- 
very year, and ſhould likewiſe diſcharge 


aà debt of the king's of 2000 J. by the 


yearly payment of 200 J. the ſaid Mal- 
rer to be allowed every year cents ſolds 
for his expenſes in ſealing writs; all 


4 


jutd ue cou 


writs ad ſectam regis, Ec. to pay no 
fees, Et que les juſtices preignent 
vn denier au brief por lour ſealw en 
ad eſte uſe en temps 
paſſe. | V 
The latter is a grant of the king 
(upon his having reſumed the ſeals on 
account of ſome miſdemeanor committed 
by Walter of Yarmouth) to ohn de Pade- 
bury and Henry de Sulihull, reddencao 
inde regi de claro per annum ducentas & 
quater viginti marcas per manus clerici 
hanaperii, writs ad ſectam regis, &c. 
to pay no fees, & gued juſtitiarii noſtri 
in places Ulis percipiaut unum — 
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ſeal of either court, ſometimes one piece remaind with the 
chief juſtice or his deputy, the other plece remaind with the 


farmer or his deputy : theſe profits of the ſeals of the courts 


of the king's bench and common pleas were let for 1000 J. 
per annum (b) by the king. M. 18 E. z. Rot. 35. Rex. P. 20 


E. 3. Rot. 87. T. 22 E. 3 Not. 11 5. M. 23 E. 3. Rot. 3 1. co⸗ 


ram rege. (c) i 


Many times the juſtices iſſued proceſs under their own 
ſeals unto the ſheriffs : this was complained of inter petitiones 
J Io 


dle brevi pro ſigillis ſuis, prot ibidem 


Vactenus eft 1ſitatum : it ſhould ſeem 
therefore, as if the perſon employed by 
our author to conſult the record miſtook 


the cee vn in the firſt grant for a 2 


meral vn, and that this was the occaſion 


of his making the ſeventh penny to be 


the fee of the chief juſtice. . 
(5) Theſe profits were not let for 
above three or four hundred pounds 


per annum, as appears not only from 


the above-mentioned caſes, (the high- 
eſt of which is 200 J. and 250 marks 
fer annum, which is no more than 
3661. 13 5. 44.) but alſo from the 18 
. z. Rot. 35. where the king ſignifies 
by writ 20 Octob. to his juſtices, that 
he had granted to Matthew Canaccon 
and his aſſigns totum proficunum ad ſe de 
ſigillis emmun brevium judicialium de 
banco fro & banco communi exenntinm 
Fertiuens, uſque ad terminum decem an- 
norum, in valorem treſcentaruim librarum 


Fer annum, de quibus iffi ſolvent au 
oßus regis cuſtodi hanaperii cancellarie 


quolilet difforum decem annorum cen. 
tum libras de exitibus brevium fr edifto- 
rum, & reſervabunt penes ſe totum pro- 


Jicuum reſiduum de brevibus ſupradictis 


duraute dito termino in recompenſa- 
tionem decem [duo] inillium librarum 
ſterlingorum, de quibus prædictus Mat- 


theus 12 debiris, in quibus rex certis per- 
ſonis in ducatu Aquitanie tenebatur, aß 


Sumpſit regem acquietare & exonerare z 
ita ſemper quod brevia ad ſectam & pro 


commodo regis per viſum & teſtimoniuim il- 


lorum, qui pro rege proſequuntur, ac brevia 
pro hominibus de curiis regis, & pauper i- 
bus hominibus facta & facienda alſyue gli 

quo inde ſolvendo deliberentur, prout hac- 
Tenus in cancellaria fieri conſucvit. Et 
Setendum quod codem 20 die Oftob. Ro- 
bertus 4e Sadyngton Cancellar' domini 
regis liberavit Willielmo Scot fc 


Just itigrio] apud Weſtm' guoddam ſigil- 
lui domint regis pro brevibus predittis 


% banco domint regis ſigillandis, cnjus 


unam partei idem Willielmus Scot {ibe- 
ravit enidam Rogero de Merlawe, depu- 
rato dicti Matthei Canaceon jurato, a- 
liam vers partem cjuſdem ſigilli penes ſe 


iyſum retinendo; Et dictum eſt cidem 


Rogero, 9qued coficro predifto bene & i- 
acliter intendat ſecundum formam & 
conditionem in brevi preditto contentas 
periculo quod incumbit, &c, 

Altho the conſideration is here ſaid to 
be the diſcharging a debt of ten thou- 
ſand pounds, (which probably led our 
author to think the profits were let at 
1000l. per annum, ſo that in ten years 
time that debt might be diſcharged) yet 
the annual produce of the ſeals being no 
more than 300 J. one hundred whereof 
was to be paid yearly for the king's uſe, 
it ſeems to me pretty plain, that the king's 
debt, which he undertook to pay, could be 
only twoand not feu thouſand pounds; what 
ſtrengthens this obſervation is, that the 
indentures of agreement being in French, 
it was very eaſy to miſtake Jerx for div. 

(c) This was a grant of the ſeals of 

the king's bench and common pleas to 
Anthony Bache for ſeven years in recom- 
penſationem ſeptingentarum marcarum 
(due to him on an annuity formerly 
granted) at the rate of 200 l. per An- 
um for the two firſt years of the ſaid 
term, and 200 marks per annum for the 
five remaining years, the ſaid Anthony 
to pay to the clerk of the hanaper for 
the king's uſe one [7700] hundred marks 
per aunum for the two firſt years, and 
one hundred marks er annum for the 
five remaining years; and the king there- 
upon ſends his writ % admittendo fre- 
dictum Antonium vel eius attorn' ad of- 
ficinm prædictum modo debito faciendum; 
and he was admitted accordingly. 
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parliamenti 12 E. 3. n. 6. by the chancellor of the exchequer 
and clerk of the hanaper, as a derogation to the king's profit, 
and contrary to the duty of the ſheriff, who by his oath is 
bound to receive no writs, but under the king's ſeal : the an- 
{wer is, Soit briefe mand a juſtic de common banc contenant 3 
Velfect de petition, & quils pur lour adviſement facent tiel remedy # 
en lour place, come ils verront, qe ſoit a faire a profit du roy. 3 
And it ſeems molt uſual, that ſince that time judicial pro- = 
ceſs not only in thoſe greater courts, but in moſt other courts 
iſſued under the king's ſeals thereunto deputed, yet juſtices 
of affiſe and gaol-delivery ſometimes make their precepts un- 3 
der their own ſeals: vide Judicial Regiſter 34, 35, 41, 43, 
73, 84. vide pur ceo Rot. Parl. 25 E. 3. n. 25. a petition 
that judicial proceſs out of the king's bench and common 
pleas might iſſue under the ſeal of the chief juſtices, as is 
uſed in eyre, aſſiſes, & oyer & terminer, but denied. 
Hut to return to the buſineſs of the great and privy 
7777. ñ p ̃ i EL 
I) he great ſeal which Matthew Paris (d) ſub anno 1250. well 
calls (clavis regni) hath been with great care and ſolemnity 
kept and uſed, and therefore antiently, when there was any 
change made of the great ſeal, there was not only a memo- 
randum made thereof in dorſo clauſorum cancellarie, and a 
public notification thereof in the court of chancery, but 
public proclamation was made thereof. Clauſ. 1 E. 3. part 2. 
JJ ß 
Let in caſes of ſpeed and neceſſity, and ſometimes for di- 
ſtinction's ſake the king uſed a private ſeal for ſuch occa- 
ſions, which were to be paſſed under the great ſeal. Ns 
King John died his fon king Henry III. being but about ten 
years old, from the beginning of his reign until 3 E. 3. all 
grants paſſed under the ſeal of the earl marſhal, that was his 
protector or guardian, but in the king's name, viz. In cujus 
rei teſtimonium has literas noſtras figillo comitis mariſcalli recto— 
ris noſtri & regni noſtri figillatas, quia nondum figilum habui- 
mus, vobis mittimus, teſte Willielmo comite mariſcallo. This 


ſeal he continued till the third year of his reign, Clauſ. 3 H. 3. 
1 . m. 14. 
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mn. 14. hic incepit figillum regis currere : and in the ſame third 

year, vix Pat. 3 H. 3. m.6. there was a proviſion made in 
parliament for the diſcrimination of thoſe charters, that paſſed 
during his minority and after his full age, in theſe words: 

« Henricus Dei gratid, Oc. Sciatis quod proviſum eſt per 

commune conſilium regni noſtri, quod nullæ cartz, nullæ 
literæ patentes de confirmatione, alienatione, venditione 
vel donatione, ſeu de aliqua te, quæ cedere poſſit in perpe- 
tuitatem, ſigillentur magno ligillo noſtro uſque ad ætatem 
noſtram completam, Teſte, c. and after the ſetting down 
of divers witnefles are theſe words, 80 Proviſum elt etiam per 
commune conſilium regni noſtri & coram omnibus præ- 
dictis, quod ſi alique cartæ vel aliquæ literz patentes fake 
ſecundum aliquam prædictarum formarum ſigillatæ invenis 
antur prædicto ſigillo, irrita habeantur & 1 inanes, teſtibus 
prædictis.“ 

It appears Clauſ. 20 E. 2. m. z. dorf. in the TINT of 
that miſerable tragedy, that the 25th of October 20 E. 3. the 
| king flying from his wife and ſon, who was afterwards king, 

a great number of lords and others chole Edward the king . 
eldeſt ſon to be cuſtos regni, ſuppoſing the king to be out of 
the kingdom; at that time the chancellor together with the 
great ſeal · were with the king, and the new 7 cuſtos regni ea, 
que juris fuerant, ſub figillo ſuo privato in cuſtogia domini -Ro- 
berti de Wyvill clerici ſui exiſtent, eo qudd aliud figillum pro 
dlicto regimine ad tunc non habuit, exercere incepit, Paſt modum 
vero 20 die Novemb. proxime ſequent', captis inimicis prediftis 
© aicto rege in regnum revertente, upon a meſſuage ſent to 
the king for the ſeal the king thereupon ſent the great ſeal 
to his wife and ſon, ut non olan ca, que pro jure & pace ef- 
ſent facienda, ſed etiam que gratiæ forent, fieri facerent ; the 
ſeal was brought to them 26 Novemb. and the morrow being 
the feaſt of St. Andrew it was opened by the queen and her 
| ſon, and delivered to the biſhop of Norwich, and it is to be 
obſerved, that a parliament was ſummoned between the 26th 
of Offober and the 25th of November i in the name of the king, 
but to be held before the queen and the cuſtos regni in quin- 
dena ſancti Andrea, which ſummons mult needs be under his 
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1 own private ſeal; but the zd of December the great ſeal be- 
ing then in their power it was prorogued unto the morrow 
of Epiphany : the firſt ſummons 1s recited in the writ of pro- 
rogation, but it is not entred of record, for it was a haſty 
confuſed buſineſs, neither had they the rolls of the chancer 
in their hands to make any entry of it; and if they had had 
them, yet it would have been irregular, and not have amended 
the matter: all that I ſhall farther add concerning theſe two 
inſtances is, that neither the ſeal of William earl Marſhal uſed 
by Henry III. nor the private ſeal of prince Edward were great 
ſeals within this ſtatute, whereof the counterfeiting might be 
high treaſon. 1 5 V 
When the king dies, tho the office of keeper of the great 
ſeal expires, as well as all commiſſions to ſheriffs and juſtices, 
yet the great ſeal of the laſt king continues the great ſeal of 
England, till another be made and delivered. 
King Edward III. began his reign the 2 5th of January, he 
made the biſhop of Ely his chancellor the 28th of January, 
it was not poſſible a new ſeal could be made in that time, 
and beſides the ſeal was not altered till the 3d of October eodem 
anno, as appears by the proclamation thereof, Clauſ. 1 E. z. 
part 2. m. 11. dorſ. ſo that all that while the old ſeal with the old 
_ inſcription ſtood ; the method of which alteration was thus: 
Ihe king by his proclamation bearing teſte 3 Octob. anno 1. di- 
rected to all the chief ſheriffs of England, ſignifying, that he 
had made a new great ſeal, and that it was to take place 
from the fourth day of that month of October, ſends them 
the impreſſion of the new ſeal in wax, commands them 
to publiſh it, and that after the fourth day of October they 
ſhould give faith to it, and receive no writs but under the 
new ſeal after that dax. 5 
The fourth of October being Sunday the biſhop of Ely chan? 
cellor produceth the new ſeal, declares the king's pleaſure, 
that it ſhould be from thenceforth uſed; the monday after the 
old ſeal is broken precipiente rege, and the pieces delivered to 
the Spigurnel. (e) 5 . 
3 Oe has | Again, 
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We The Spigurnel was an officer, whoſe place was to ſeal the king's writs, Cambs, 
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Again, king Henry V. died 30 Auguſti anno 2 * a par- 
liament was {ummoned by writ bearing teſte 2 9 Septemb. anno 


primo H. 6. to be held die Iune ante feſtum Martini, a com- 
miſſion iſſued to the duke of Glouceſter bearing teſte 6 Novemb. 
1 H. 6. ad inchoandum parliamentum, Tc. and the biſhop of 
Durham chancellor to Henry V. delivered up the ſeal to 2 
king 28 Septemb. The new ſeal with the new inſcription Was 


in that parliament ordered to be made, the biſhop of Dur- 


ham was made chancellor by commiſhon under the great ſeal 
dated 16 Novemb. the new ſeal was not made till ſome time 


after, therefore the old ſeal of Henry V. was uſed in the ſum- 


mons of the parliament and all the tranſactions till the new 
ſeal was delivered: indeed when Edward IV. aſſumed the 


crown, the ſeal of Henry VI. was not uſed, for it could not 


be had, and if it could, yet Henry VI. being declared an u- 
ſurper, there was no reaſon for Edward IV. to give any coun- 


tenance to that uſurpation by uſing of his ſeal, who Was de- 


clared an uſurper and attainted of treaſon. 


so that (except the laſt caſe of an uſurper) till a new great 


ſeal be made, the old ſeal, being delivered to the keeper and 


uſed and employed as the great ſeal, is the great ſeal of Eng- 


land within this ſtatute, notwithſtanding the variance in the 
inſcription; portraiture, and other lubttantials from the ſtate 


of the preſent governor. 
But then, what ſhall we ſay of the ol id "Fi hon the 


new ſeal is made and delivered of record to the keeper, and 


the old ſeal broken? To this I ſay, 1. It was once the great 
leal of England, and therefore the counterfeiting of that ſeal 


and =ppſying 1 it to an inſtrument of that date, wherein the 
old ſeal ſtood, or to an inftrument without date, is high trea- 


lon; nay, if in the time of Edward IV. a man ſhould coun- 


 rerfeit the great ſeal of Henry VI. and apply it to a patent 
or other inſtrument of his time, it had been high treaſon, 5 
tho Henry VI. were an uſurper, and his ſeal in the time of 


Edward IV. of | no value. 9 K. 4. (F ) 


2 2 | But 


CF) This is Bagot's 2 9 E. 4. 1. 5. * of E. 4. for treaſon done againſt H. 6. 
where it is ſaid by the counſel,““ That © in compaſſing his death, Cc. 
a man ſhall be arraigned in the tune 
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But what if in the caſe bebe :nftanced in ter the ach 


of October 1 E. 3. a man had forged a grant by king Ed- 
ward III. (g), bearing teſte 2 E. z. when the old ſeal was out 


of date, or in the time of Edward IV. had forged a grant by 


Edward IV. and counterfeited the ſeal of Henry VI. thereun- 


to; this ſeems not to be a counterfeiting of the great ſeal of 


England, if the difference appear 75 legible and conſpicu- 
ous, for at the time, whereunto it relates, there was no ſuch 
great ſeal in being; but if the difference between the ſeals be 


fuck as be not evident to the view of every man's eye, it may 


be more doubtful; ſed vide de hoc infra. 


This ſtatute ſpeaks only of the great ſeal, an; privy ſeal, 


and therefore no other ſeals were within * ſtatute. 


But by the ſtatute of 1 Mar. ſeſſ. 2. ap. 6. © If any do 
falſly forge or counterfeit the queen's ſign manual, privy 
ſignet or privy ſeal, every ſuch offenſe ſhall be high trea- 


aiders and abettors being convict according to the courſe of 


cc 


of the courts of king's bench, common pions, and exchequer, 


_ {eal for ſtatute-merchant, Cc. 


the old law, it ſcems that 1 any of the 


king s ſeals, wherewith writs were ſealed, was petit trea- 
ſon, tho it came under the name of crimen falſi. Glan- 
wh, that wrote in Henry IL.'s time, Lib. XIV. cap. 7. © Di 


Ringuendum elt, utrum fuit carta regia an privata, quia 
ſi carta regia, tunc is, qui ſuper hoc convincatur ({cilicet 
de falſificatione) condemnandus eſt tanquam de crimine 
leæſæ majeſtatis; ſi vero fuerit carta privata, tunc cum con- 
Co 


nibus falſi, in quorum judiciis conſiſtit eorum condemna- 


voluntate.” Bracton, that wrote in the time of Henry III. 


Lib. III. cap. 3. de crimine lee majeſtatis, §. 2. Eſt & aliud 
2 = i genus 


0 This mult be underſtcod under the old Gaal, 


ſon, and the dne herein, their counſellors, procurers, 
law {hall be adjudged traitors againſt the queen, her heirs | 


and ſucceſſors.” But now what ſhall be ſaid concerning 
theſe other ſeals above-mentiond, as the ſeals for the writs 


victo mitius agendum eſt, ſicut in cæteris minoribus crimi- 


tio in membrorum ſolummodo amiſſione, pro regia tamen 


_ 
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„genus criminis læſæ majeſtat is, quod inter graviora nu- 
« meratur, quia ultimum inducit ſupplicium & mortis occa- 
04 ſjonem, ſcilicet crimen falſi in quadam ſui ſpecie, & quod 
« tangit coronam ipſius regis, ut ſi aliquis accuſatus fuerit 
« vel convictus, quod ſigillum domini regis falſaverit conſig- 
* nando inde cartas vel brevia, vel ſi cartas confecerit & bre- 
via & ſigna appoſuerit adulterina, quo caſu ſi quis inde 
«* inveniatur culpabilis vel ſeiſitus, ſi warrantum non habue- 
« rit, pro voluntate regis judicium ſuſtinebit, &, ſi warrantum 
habuerit & warrantizaverit, liberabitur & tenebitur warran- 
( tus:” Flera, that wrote in the time of E. 1. Lib. I. cap. 2 2. 
le crimine falſi, tells us, © Crimen falſi dicitur, cum quis accuſa- 
tus fuerit, quòd ſigillum regis, vel appellatus, quod ſigillum 
domini ſui, de cujus familia fuerit, falſaverit & brevia inde 
* conlignaverit, vel cartam aliquam vel literam ad exhæreda- 
* tionem domini vel alterius damnum fic ſigillaverit, in quibus 
caſibus ſi quis inde convictus fuerit, detractari meruit & ſuſpen- 


A 
9% 


Ln 
La) 


"ne 


a» 
* 


fuerit ad hoc data authoritas, de ſigillo regis rapto vel in- 
vento brevia cartaſve conſignaverit: Briton, that wrote in 
the time alſo of E. 1. cap. 4. Soit inquiſe de touts ceux, qui 
aſcun fauſin averont fait a noſtre ſeale, come de ceux qui 
per engin ont noſtre ſeale pendu a aſcun charter ſauns con- 
ge, ou que noſtre ſeale ount emble ou robbe, ou autre- 
ment troue eient enſele brefs ſauns autre auctorite, and 
cab. 8. Graund treſon eſt a fauſer noſtre ſeal, &c“ 
Upon theſe old books there is no difference made touching 
the king's ſeals, but generally the crime of treaſon was ſup- 
poſed in counterfeiting any of them, but moſt certainly the 
ſtatute of 25 E. 3. extends only to the great and privy ſeal, 
as to the point of treaſon; but then Whether that, which was 
a treaſon before, remain not {till a felony at the common law 
(for all treaſons include felony. 3 H. J. 10. Co. P. C. p. 15.) is 
conſiderable. Ong „ „ ᷑ oy ans 


cc 


* 
cc 


cc 


e B. R. Rot. 2. as I take it, Viſum eſt curie, qubd 
contrafactio figilli regis pro recognitionibus eſt niſi felonia (He but 
5 3 tho 


(h) There is no ſuch entry to be found the plea or crown-roll of that term, but 


either on the ſecond or ſeyenth roll of the words cited by our author are in the 
abſtract 


di. §. 3. Item crimen falſi dicitur, cum quis illicitus, cui non 


—_—— 
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tho they held it not treaſon, they do not poſitively affirm it 
felony ſince the ſtatute of 25 E. 3. but only non eſt niſi felo- 
nia, viz. that at molt it cam be only felony. 
P. 6 B. 2. B. R. Rot. 2. Eſſex. Johannes de Boſco per cur” eſt 
culpabilis pro falfirate, eo qudd cepit cultelum ſuum & calefacie- 
. bat eum apud ignem & aperuit breve regis & impoſuit aliud 
. fctum, dicit qudd eſt clericus, & traditur ordinario Weſtm' (i). 
Simile B 18 E. 2. B. R. Rot. 25 Rex. (() 


2 RE 0 
abſtract of the rolls of the king's bench found fn their cuſtody z afterwards they 
of Mich. 2 H. 4. Rot. J. but upon what plead the king's pardon * pro omnibus 
authority is uncertain, being in a diffe- © feloniis & tranſgreſſionibus, & quia 
rent and more modern hand than that of © inſpecta carta prædicta, que dicitur | 
Mr. Agard, who in the reign of James I. efle contrafacta, compertum eſt, quod | 
abbreviated the king's bench rolls. carta non eſt de forma in cancellaria 


3 (7) The record of this caſe is thus, « regis uſitata, inſpecta etiam cere ejuſ- 
ee | 


John de Boſto was arraigned pro falfitate * dem carte ſuſpectæ compertum eſt, 
* figilli & brevis domini regis, eo quod “ quod cera illa impreſſa eſt ſigillo re- 
« jvit cum brevi Ide cancellaria] ad ignem © gis cancellar, ſed prius appoſita fuit 
c &ctlefaciebat cultellum, & cum illo cul- © cuidam alteri literæ regis patent), 
«* telloceram dicti brevis findebat, & amo- . quod citius dici poteſt tranſgreſſio, 
* to illo brevi impoſuit aliud breve [this quam contrafattio. Et dominus rex 
« was 4 Superſedeas to the ſperiff of Ef-. perdonavit eis ſeam pacis ſuz, que 
* ſex] & illud in eadem cera incluſit & © ad ipſum pertinet, de omnimodis fe- 
e tradidit ſervienti ſuo illud breve vice- *© loniis & tranſgreſſionibus, &c. 
* comiti Eſer deferendum, qui qui- © jam per tres annos in priſona regis ſte- 


dem ſerviens in præſentia prædicti © terint occaſione prædicta & non alia 

% Johannis de Boſco liberavit eidem © cauſa, dictum eſt quod delibe- 

< vicecomiti falſum breve prædictum: ret eos, &c. & ipfi eant inde quieti, 

* Dicit quod clericus eſt : ” upon which © &c. Et carta illa cancellatur in cur.” 
he was claimed by the abbot of Jeſt- Mich. 11 E. 2. H. R. Rot. 156. Heref. 
minſter his ordinary; Sed ut ſciatur from hence it appears that the judgment 

< pro quali eidem ordinario liberari de- afterwards in Leake's caſe 4 Fac. 1. was 
© beat,” a jury ex officio pals _ him, agreeable to the antient reſolutions. 
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who find him guilty © de prædicta fal- 
A fitate, findendo cum cultello ſuo præ- 
* diCcto ceram prædictam & imponendo 


falſum breve prædictum, ficut ei ſupe- 


rius imponitur: Ideo inde ad judici- 
um, &c. & interim committitur ma- 
reſch', Sc.“ there is no judgment en- 
tred upon the roll; ſo that from this re- 
cord, which is not in uſual form, it is 
_ doubtful whether he had his clergy or 
not, tho from a jury paſſing upon him 
ex Mic io it is moſt probable he had, but 
yet it ſhould ſeem from the caſe of 
 Gerffrey de Huntyntom & Richard de 
Clynton, which was but fix years after- 
wards, as if this offenſe was not ſo much 
as felony ; they were charged © pro 
contrafactione ſigilli regis & cartæ ſub 
< figillo regis fic contrafacto, which was 


(k) This is the caſe of Philip Burden, 
but is by no means fimilar to that of 
Fohn de Boſco, for this was a direct ac- 
tual counterfeiting of the great ſeal : 
vide infra in notis. See allo another caſe 
to this purpoſe for counterfeiting the 
privy ſeal. Ror. part. 6 E. a. part 2. in. 18. 
* 7ohn de Redynges was arraigned and 
e tried coram ſene ſcallo & mareſcallo ho- 
“ ſpitii domini regis pro contrafactione 
* privati ſigilli domini regis, & pro qui- 
/ uh po litteris de prædicto figillo con- 
* trofaCtis [contrafatto] confignatis cum 

eo inventis, and being found guilty 
had a dar * Quod pro predi&ta ſe- 
* ducione [ ſed:t:0ne] fit detractus, & pu 
% manuopere cum ſigillo prædicto poſtea 
— Caſpenfas.” vide Ryley's Placita Par- 
lamentaria, p. 542545. 
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It appears not, whether it were a writ under the great ſeal 
or a judicial writ of ſome court, but whether it were the 
one or the other, it ſeems to be capital, for he had the bene- 
fit of clergy, which in thoſe times was allowable in ſome 
caſes of treaſon; fo that it ſeems a counterfeiting of any of 

the king's ſeals was felony at common law, but whether it 
ſo continues, notwithſtanding the ſtatute of 2 5 E. 3. hath de- 
graded it from treaſon, unleſs it be the great or privy ſeal, 

ſhall be farther examined. ỹ!„F‚ 

II. Having thus conſidered the ſeals, it remains to conſider 
what ſhall be ſaid a counterfeiting of the great or privy 
„ | „ 5 5 
A conſpiracy or compaſſing to counterfeit the great or 
privy ſeal is not a counterfeiting nor treaſon within this act, 
for it mult be an actual counterfeiting. Co. P. C. p. 1 5. 

A taking the great ſeal off from a true patent and cla 
ping it on a forged patent in former times hath been held 
high treaſon; in 40 Aff. 33. it is plamly held to be high trea- 
ſon, (tho my lord Coke (1) ſaith otherwile) for the woman, 
that did it, could not be let to mainpriſe, which if it had been 
1 a great miſpriſion, ſhe had been bailable upon that in- 


dictment. (n) 5 8 1 
2 H. 4. 25. which is entred H. 2. H. 4. B. R. Rot. 16. Midd. 
Clement Petiſon's cale, the taking off the true ſeal from one 
patent and fixing it to a forged patent is adjudged high trea- 
ſon; yet the judgment is only quod diſtrabatur & ſuſpendatur, 
which is the judgment in petit treaſon. © 
This caſe and the reporting of it is diſliked by my lord 
Coke, N. C. p. 1 5. (); but Stamf. Pl. C. p. 3. ſeems to agree 


with this reſolution. | 
5 5 | 7» But 
Y Co. P. C. P. 15. e e quod contrafecit magnum figillum do- 
(un) This argument of our author is © mini regis falſo & malitioſe & prodi- 
very far from being concluſive, for by © torie, & cum dicto figillo fic contra- 
the ſtatute of I/eſtim. 1. cap. 15. where facto quaſdam literas, quæ preſent? 
the offenſe is open and manifeſt, (which © predi& ſunt conſut', ſigill': he pleads 
for what appears was the caſe here) the “ not guilty, the jury find, quod quoad 
offender is not bailable, altho it were * contrafactionem ſigilli prædicti idem 
only a 1 2 Co. Inſt. 188, 189. 0 Clemens in nullo eſt culpabilis, ſed 
un) And well it might be, for that © dicunt, quod idem Clemens fallo & 
caſe appears by the record to have been © deceptorie & in deceptionem populi de 
thus: * Clement Peytenyn was indicted, *© afſenſu aliorum de covina ſua ſeribi fe- 
| . e eit, 


= = 2 . 
= l = — — 8 o rn, nn. \ r = 1 
— a= wake — na IC OI ig nam Yo - cy - -—— g — 1 — 3 , = 
2 2 . 555 5 ELITES 1 EE = JS > © — \ 
= : NS | | - —_— BEES _— — : \ 
1 S „ a. - 3 — — r S IE EINE — 2 = EST — = — — — = 
me RR eee : - <a> = = 34 SN CERES — —Ä— nes nous — — = "= © A EE re, Ro IE IIS = —— —äͤ— 
BE : \ Q * — . _ — ͤ ne DS —— = - — — — r nr ere nn L T l l 
. ĩ — _— — — : — — ä — — — DD EEE Dei ge =o nd, OE. OOO by : 
— —— —_— —__—— * ——— — — . . = == . —— —— = = 1 —_—_—— = 
— — 2 . — =D — x — — 2 XIE — . . = 2 pile £1 — = — 
7 IT - === — = — - - — _ — zl. EE \ 8 £ = — — - 
— 2 2 = . 7 > — _ A 5 ” 8 
E — 3 _ K * —— = CR — x > Ja — — = — * - — 
— — = ” — — 8 — on” — — — — Ir * 
— — — * RN 2 + — - P 


— 


— 


ͤ——U—U——H — — — by 
— 


3 r = 
* 1s n — — —— I > 
* > pe — oy >= =_— 
TD — 
- — - . — 
— — 4 hw E 
„F 2 
» 3 8 22 
— . — * — — 
A — ZI — 
— DE 2 - 
= 


Joined two parchments together with glew ſo cloſe, that it 
could not be diſcerned, and put a label through both, and 
on the one a true patent granted, which paſſed the ſeal, and 

patent, then he cut off the true patent and publiſhed the 


ſeal, nor treaſon within this act. 2. But if it had been a 
counterfeiting of the ſeal, he might have been generally in- 


name, this is not counterfeiting of the ſeal nor treaſon within 


—— 
I 


cc 


AM. 
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But the later authorities are againlt it, and that it is only 
a great miſpriſion and offenſe, but not high treaſon, no nor 
yet felony, as it ſeems by the book hereafter cited. 

27 H. 8. B. Treaſon 3. A chaplain taking a good ſeal off from 
an old patent, and fixing it to a forged diſpenſation of non- 
reſidence no treaſon, but only a great miſpriſion puniſhable | 
by fine and impriſonment. „ tor 


H. 4 Fac. cited by lord Coke, P. C. p. 16. Leake's caſe, who 


then afterwards upon the other parchment wrote a forged 


other as a true patent; this was ruled by the advice of all 
the judges, 1. That this was no counterfeiting of the great 


dicted of treaſon for counterfeiting the great feal, but it was E 
ruled to be a great miſpriſion or offenſe, but not high tree 


a 


ſon; and with this opinion agrees my lord Coke, and it is the 
ſafer and latter opinion and fit to be followed. 


If the patentee of the king of lands under the great ſeal 
raze the name of one of the manors and make it another 
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* literas illas pendi fecit figillum mag- 


num domini regis, quod antea pende- 
bat ſuper aliam magnam patentem do- 


mini regis, & ſigillum domini vp 
_ © przediftum ſubtiliter & private conſui 


fecit ſuper literas falſas prædictas, & 
illas falſas literas una cum ſigillo do- 


mini regis prædicto in diverſis parti- 

bus regni Augliæ tanquam veras lite- 
raus Patentes, Prout eœdem literæ faci- 
unt mentionem, uſus eſt & exercebat 
in deceptionem domini regis & populi 
* ſui; propter quod pro eo, quod cu- 
ria non aviſatur, quale judicium præ- 
* dictus Clemens in hac parte ſubire 
debeat, remittitur priſonæ mareſch': 
Afterwards in the raſter term next 
following, viſo indictamento necnon 
veredicto predictis. vide tur curiæ hic, 
* quod falſæ litere prædictæ fic in decep- 


cc 
cc 


«c 


cit, & finxit literas prædictas, & ſuper * tionem domini regis & populi ſui 


very extraordinary cafe, for as lord Coke 


the Jury had expreſly acquitted him of 


factæ & ſigillatæ, una cum uſu & ex- 
c ercitio earundem, alta proditio ſunt, 
* confideratum eſt, quod prædictus Cle- 
% mcns Peytenyn diſtrahatur & ſuſpen- 
% datur.” This muit be owned to be a 


juſtly obſerves, whatever offenſe this 
were, yet this judgment ought not to 
have been given upon this verdict, for 


the ofenſe charged in the indictment ; 
not to mention, that it is directly contrary 
to the caſe above-mentiond of Geoffrey 
ac Huntynton ; there is likewiſe another 
irregularity in this caſe, that tho the of- 
fenſe was committed after the 25 E. z. 
and is laid to be done proditorie, yet it 
is not laid to be corrra formam ſtaruti, 
as 8 that ſtatute all treaſons ought 
to be. N | | 
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this ſtatute, but a great offenſe or miſpriſion, for which the 
abbot of Brucr was ſentenced before the king and his council, 
and the abbot delivered up the charter to be cancelled. cla 
42 E. z. . 8. dorſ. Co. P. C. p. 16. 
If the chancellor or keeper affix the great ſeal to a chars 
ter without warrant, tho this be a miſdemeanor in him, it is 
not treaſon within this ſtatute, tho Briton and Fleta ubi ſu- 
pra make it treaſon at common law ; and altho it ſhould be 
ſuppoſed treaſon at common law, but not compriſed within 
the . yet it is not now felony ; ; therefore the rule ta- 
ken 3 H. 7. 10. that thoſe treaſons at common law, which 
are not within the declaration of 25 E. 3. yet remain felony, 
is not true, as might be made appear by many inſtances. 

And upon the ſame account it ſeems, that altho by Flet4 
and Briton, if a man find caſually the great ſeal, and ſeal a 
forged charter, this was treaſon at common law; yet it is 
neither felony nor treaſon at this day, for here 15 no coun- 
terfeiting of the great ſeal, it is therefore only a great milde- | 
meanor. Co. P. C. p. 16. 
And altho it ſeems by the old books above Head, that coun · 
terfeiting of the judicial ſeal of the king uſed for writs was 
then treaſon, yet very lately in the king” s bench it was ruled 
to be no felony at this day, but only a great miſdemeanor _ 
puniſhable by fine and impriſonment, or by ſtanding in the 
pillory, or both, ſo that the book of 3 H. 7. is not in all 
points agreeable to law, for many things were treaſon before 
25 E. 3. which are thereby declared not to be trealon, and 
yet remain not felony at this day ; and the like for counter- 
feiting the ſeal of a ſtatute merchant. 

If a man grave the ſculpture of the great ſeal without 
warrant from the king, but never ule it or apply it to ſeal 
any thing, this ſcems to be no counterfeiting of the great 
Heal, tho it be with deſign and preparatory to ſuch an at- 
tempt ; for tho in truth the inſtrument itlelf be the ſeal, as 
appears by the uſual expreſſion figillo meo ſigillat, and by 

the frequent proclamations de figillo amiſſo, when either the 
king or a ſubject loſt his ſeal caſually, yet it ſeems not a ſeal 
W hn this tatute till an impreſlion made in wax in teſti— 
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hanged and quartered. (o) 
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mony of ſome writing, no more than the forging of a ſtamp 
for money is a counterfeiting of money, unleſs it be uſed, 


tho in both caſes it is a great miſdemeanor and a great evi- 
| dence to prove the offenſe committed, if any other circum- 
ſtances concur to prove it done. oe: 


M. 16 Fac. B. R. One counterfeited the draught of a pa- 
tent to himſelf and others to compound with alehoule-keep- 
ers and uſurers touching their offenſes, and counterfeited the 


privy ſignet to warrant the parting of the other commiſſion 
| lo by him drawn, and collected divers ſums of money there- 
by, and for counterfeiting the privy ſignet he was indifted of 
high treaſon upon the ſtatute of 1 Mar. It was reſolved, 


1. That the counterfeiting of the great ſeal, privy ſeal, ſign 


manual, or privy ſignet is at this day high treaſon. 2. That | 
the adding of the crown in the counterfeit ſignet, which was 


not in the true, and the omiſſion of ſome words in the in- 


_ ſcription, which were in the true ſignet, and the inſerting 
bother words, which were not in the true, (which was done 
purpoſely, that there might be a difference between the true 


ſignet and the counterfeit) alters not the caſe, but it is high 
treaſon, for the fixing of the counterfeit ſignet, and thereby 


obtaining the great ſeal to his feigned patent, and thereby 


publiſhing it to be true, and collecting ſums of money by it 
make it treaſon ; the offender had judgment to be drawn, 


So that it ſhould ſeem, that tho there mi ght be ſo great 


a a diſparity between the true and counterfeit ſignet, that the Z 


bare affixing of ſuch a ſeal might not be a counterfeiting 


within the ſtatute ; yet if it were ſo like, that it deceived 
the officers of the great ſeal, and was uſed to that purpoſe, 
and attained its effect, viz, the affixing of the great ſeal to 
the forged commiſſion, it was a ſufficient counterfeiting to 
bring him within this law of 1 Mar. . 


The like mutatis mutandis may be applied to the great or 
privy ſeal. „ i by 


55 Þ If 
(o) This caſe is reported in z Rol. Rep. 50. by the name of Robi nſon's caſe. 


36 


mma. * 
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If a man counterfeit the ſtamp of the great ſeal, and de- 
liver it to B. to uſe, B. being ignorant that it is a counters 
feit ſtamp, but thinking it true, ſeals a writ or commiſſion, 
this ſeems not to be treaſon in B. becauſe he did it not pro- 
ditorie, but it ſeems to be treaſon in the deliverer, if he de- 
liverd it to that purpoſe, for he did it proditorie, but the 
other not. = | | | 


3 


. 


1 
_ "A 


to the king's enemies. 7 8 9 — 
lt ſeems that at the common law this offenſe was felony 
or treaſon at the king's election, if the inditment ran only 
felonicè it was only felony, if proditoriz it was treaſon. (p) 
3 But altho it were proditorie and ſo applied to treaſon, it 
Y Vas not a treaſon of ſo deep a die, as that of compafſing the 
Y king's death, adhering to the king's enemies, or levying war, 
Y which ſtrikes at the head, and therefore in compariſon there- 
of XK wes kd of e 
Clauſ. 6 Johan. M. 12. dorſ. © Scias quod dedimus Ade de 
Eſſex clerico noftro pro ſervitio ſuo omnia terras, tene- 
menta & jura, quæ fuerunt Willielmi de Strubby, cujus terra 
& tenementa ſunt eſchaeta noſtra per feloniam, quam 
fecit de falſificatione ſigilli noſtri.” Er nota the king had the 


eſcheat, yet the offenſe was ſtyled felony. © 


At the parliament 18 E. i. Co. E. C. p. 16. Clergy was al- 
lowed to a man convict pro falfficatione figilli regis, delibera- 

batur ordinario (4), but in tali caſu non admittenda eſt purgatio; 
TM FT or: KS „„ 404 


5 qudd clericus eſt, the jury find him 
(9) This is confirmed by Philip Bur- guilty de ſelonia & ſeditione prediftis 
don caſe, (P. 18 E. 2. B. R. Rot. 25. Cl impoſitts, and he was thereupon deli- 
Rex. South”) who together with Richard verd to his ordinary, rarNquam clericus 
4e Bourne was indicted, Quòd nequiter convittus ; from hence it appears that at 
£ ſedirtoſe contrafecit ſigillum de metallo common law clergy was allowed in caſes 
ad modum magui [igillt regis, de quo qui- of treaſon, where it was not immedis 
dem ſigillo contrafafto diverſa brevia ately againſt the king's perſon. 
tuainplutima conſignavit 5 he pleads, — | 


(p) Co. P. C. p. 15. 


* 


— 
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and yet in theſe greater caſes of treaſon of levying war or 
compaſſing the king's death clergy was not allowed at com- 
mon low. T. 21 E. z. LK Ro. 13. R r 
N. 1 E. z. Charter de Pardon 13. (. A man arraigned 
for e en the king's ſeal pleaded a charter of pardon 

| of all felonies, and it was allowed; yet there it is agreed, 
that the judgment for ſuch an offenſe is, that he ſhall be 
drawn and hanged, but ſuch a pardon will not ſerve in ſuch 
a caſe ſince the ſtatute of 25 E. 3. 1 
 Trin. 10 E. 2. Rot. 1 3 2. B. R. Bucks. © Robertus Legat & 

* Fohannes Salecok per ballivos coram rege ducti ad reſpon- 
dendum domino regi de hoc, quod ipſi cum aliis ignotis 
& in pleno mercato villæ de Olneye, cum quadam falſa com- 
* mithone & ficta cum quodam ſigillo regis controfacto ſig- 
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<« nata, quam ballivi in curia regis hic porrexerunt, aſſe- 

* rentes illam ſuper eos inveniri die, quo attachiati fuerunt, 
« & dicentes, quod virtute illius commiſſionis priſas fecerunt 

ad opus domini regis, uſque ad ſummam ſexaginta beſtia- 

rum, de quibus quatuor beſtiæ inventæ fuerunt in eorum 

* poſſeſſione & cum eis hic ductæ; they both plead not 

« guilty ; the jury find John Salcok guilty de falſitatibus & fe- 
* Joniis prædictis, judgment given againſt him pro falſitate 
Wl * {igilli regis & commiſſione prædictis quod detrahatur & 
= | 5 pro furtiva abductione prædictarum beſtiarum ſuſpen 


5 datur.” _ 
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te) That caſe was thus, Peter de Thorpe 
ſon of ohn de Thorpe was indicted, and af. 


terwards outlawed 472720 18 E. 3. pro di- 
verſis feloniis & ſeditionibus; vis. going © 


to little Tarmouth and Gorleſton cum 
tribus vexillis extenſis in modum guerre, 
breaking open houſes there, feloniouſſy 
taking away goods there, Cc. and alſo 
ve ſhips, © Que præparatæ erant de 
&« victualibus & aliis neceſſarlis eundi 
„cum domino rege in guerra ſua, &c. 
Afterwards coram rege quæſitum eſt 
* 4 præfato Petro, fi quid pro ſe habeat 
vel dicere ſciat, quare ad executionem 
&« judicii de eo ſuper utlagaria prædicta 


* procedi non debeat, &c. Qui dicit, 


dere non poteſt ſecundum legem & 


© quod clericus eſt & membrum ſacræ 
eccleſiæ, &c. Et quæſitum eſt ſæpius 
ab eo, ſi quid aliud velit dicere pro 
reſponſione in retardationem judicii, 
% &c. Qui dicit, ut prius, & nihil a- 
liud reſpondet, &c. Et inſpectis in- 
« dittamentis S are & etiam recor- 
« do & proceſſu utlagar* prædictæ mani- 
© feſte compertum eſt in eiſdem, quòd 
ce utlagar* prædicta ſuper articulo ſedi- 
&* tionzs promulgatur, in quo caſu præ- 
* dictus Petrus privilegio clericali gau- 
* conſuetudinem regni, &c, Ideo idem 
Perus diſtrahatur & ſuſpendatur, &c, 
Di. 
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Nota, an arraignment of treaſon without indictment upon 


the mainouer (t) found upon them: vide P. 21 E. z. B. R. 


Rot. 46. Midd' Rex. 


| According to the old books above-mentiond, Fleta, Ge 


uli ſupra, diſtrahi deliet & ſuſpendi ; and ſo it was practiſed 


in the caſe of 2 H. 4. above-mentiond, where the judgment 


— only diſtrahi 6 ſuſpendi. 


And it may be reaſonably argued, that as in the caſe of 
counterfeiting the king's coin, which was a treaſon at com- 


mon law, tho it be ſo declared by the ſtatute of 25 E. 3. 
yet. the judgment, that was at, common law, which was 
only to be drawn and hanged is not altered by that ſtatute. 
M. 10 Car. B. R. Morgan's caſe (u) ſo in cale of counter- 


feiting the ſeal ; but at this day the law is generally held, 


that for counterfeiting of the great or privy ſeal, or of the 
privy ſignet or ſign manual, the judgment is to be hanged, 
beheaded and quartered, as in other high treaſons, and ſo 


was the judgment in the caſe of 16 Fac. above-mentiond ; 


and it is ſafeſt to follow the modern practice in judgments of 
high treaſon, tho I think it no error, if the judgment be only, 
quod diſtrahatur & ſuſpendatur, according to the antient pre- 
cedents, becauſe the judgment is ſtill capital, and tho it be 
leſs, than the higheſt judgment in treaſon, yet it is ſtill in- 
MAWSL Es ne nn 


(e) See for this kind of arraignment, 7 H. 4. 43. B. S. P. C. 148. c. 2 Co. Tit. 
188. (x) Cro, Car. 383. e 
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CHAP. XVIL 


Concerning high treaſon in counterfeiting 
the kings coin, and in the firſt place 
touching the hiſtory of the coin and 
coinage of England. ET 


E HE Legitimation of money and the giving it its des 
' nominated value is juſtly reckond inter jura majeſtatis, 
and in England it is one ſpecial part of the king's preroga- 
mm. ne V 

Before 1 enter into the particulars concerning money 1 
will give a hiſtory or narrative of the various ftates and con- 
ditions and changes of money in the ſeveral ages of this 
kingdom, and then ſhall deſcend to ſome more particular ob- 
ſervations, which will be uſeful in this buſineſs, ID 
Money is the common meaſure of all commerce almoſt 
through the world; it conſiſts principally of three parts; 
1. The material, whereof it is made. 2. The denomination 
or extrinſic value. 3. The impreſſion or ſtamp. © 
I. The material in England is either pure {itver, or pure 
gold, whereof poſſibly ſome money was antiently made here 
min England, or elle ſilver or gold mixed with an allay, which 
was uſually and is hitherto a ſmall proportion of copper. 
Ihe ſtandard of the money of England, that hath for 
many ages obtaind, is that, which is commonly called Ster- 
ling (a) gold or Sterling ſilver, for tho the denomination of 
Sterling was at firſt applied to the coin of ſilver and to that 
4 Er *;-. *"- OM 
(a) Some imagine this word to come that it was taken from " JE Flemiſh 
from the town of Sterling in Scotland, workmen, who in the reign of king 
where they pretend the pureſt money Fob; were invited over to reduce the 
was formerly made; others that it is de- money to its proper fineneſs; the people 


rived from the Saxon word Sreore, of that country being generally called 
#hich fignifies rule or ftandard; others Haſterlings. 


9 


8 
„— 
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coin, which was the penny commonly called Sterlingus, yet 
uſe hath made it applicable not only to all kind of Engliſh 
coin of ſilver, but allo to coin of gold, and this 1 is called” the 
ſtandard of coin. 

Hut before this can be well underſtood, we mult make ſome 

digreſſion touching the meaſures applicable to theſe materials. 

In filver the meaſure or weights applicable thereunto are 
- principally thele : 


1. The pound, which being not averdupois, but troy weight = 
conſiſts of twelve ounces, 
2. The ounce conſiſting of twenty penny weight. 
3. The penny or Sterling conſiſting of thirty-two | grains 
of wheat taken out of the middle of the ear. 
This is the old compoſitio menſurarum ſettled in the time 10 
E. 1. (b) viz quod denarius Angliæ, qui denominatur Sterlingus 
rotundus, fine ronſura ponderabit triginta duo grana frumenti medio 
ſpice, & viginti denarii faciunt unciam, & duodecim uncie fa- 
ciunt libram, & ofto libre Faciunt gallonem, & ofto gallnes 
buſſellum. EE. 
And it is to be nina. that at that time a penny did 
really weigh the twentieth part of an ounce of ſilver, and 
twenty pennies did really weigh an ounce of ſilver, and two 
hundred and forty pence did really amount to a pound weight 
troy, and to twenty ſhillings, which made a pound of ſilver coin. 
And altho at this time the coin is raiſed, and therefore va- 
ries from what it was at that time, yet to this day twenty 
ſhillings i in ſilver is called a pound, and the meaſure of an 
ounce is by twenty penny weights according to the old propor- 
tion; but indeed the grain is changed (, for whereas thirty 
vo] grains of corn then made an ounce | a penny wage), 
55 7 becaule the weight of corn is not always uniform, and 
„ Jes the 


3 (3) An old biete book of ha abbey 
of St. Edmundsbury ſays the affair was 
thus ſettled in 3 E. 1. by George Rock- 
ley then mayor of Lon don and maſter of 
the mint; and in the 28 E. 1. an indented 


three pence. See Tindal's note on Ra- 
Fin's hiſtory ſub fine Ed. 1. 
Me Vide ſtatute 31 E. 1. 2 Co. Inſtit. 


99 There being, as I apprehend, two 


trial. Piece of the goodneſs of old Ster. 


ling was lodged in the ge . . a and 
every pound weight troy of ſuch ſilver 
was to be ſhorn at twenty ſhillings and 


or three miſtakes in this paragraph, I 
was not willing to vary from the origi- 
nal MS. but have inſerted in brackets 
what I think was intended, 
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the number of thirty two] was not ſo ready and eaſy for 


computation ; the penny weight is now divided into twenty- 


four equal parts, which are commonly in the buſineſs of the 
mint called grains. | „ 

But touching the meaſure of gold there is ſome difference 
in relation to coin from that of ſilver, for we are told by the 


liber ruber ſeaccarii in that large tract concerning money, that 
the pound of gold conſiſts of twenty-four carets, every caret 
weighing half an ounce of filver, and every caret conſiſting 
of four grains; and conſequently every grain of gold would 
weigh fixty of thoſe grains, which we call grains of ſilver, 
dix the artificial grains, whereof twenty-four made the pen- 
ny weight. (4) 55 SS in 


Now the Sterling ſtandard was antiently, as it ſeems, ſome- 


what different from the ſtandard as it is at this day, and for 
ſome hundred of years before; for from the 46th year of 


Edward III. and for ſome time before until this day the 


ſtandard of Sterling ſilver hath been and is this, viz, every 
pound of Sterling ſilver hath eleven ounces two- penny weight of 

- fine ſilver, and eighteen penny weight of copper, which makes 
the allay of Sterling; but becaule there cannot be ſo exact 
an obſervation of the proportion, a half-penny weight of cop- 
per over or under is allowed for the remedy, which is the 
cauſe that Sir ohn Davis in the caſe of mixt monies, fol. 24. b. 
« ſaith, that eighteen ſhillings and five pence half- penny argenti 

 puriſſimi continentur in qualibet libra, & quelibet libra de Sterling 
money avoit 18 d. ob. de allay de coper, © nient pluis. 


O ; 


But before that time it appears by the red book in the ex- 


chequer, (which was written before 46 E. z. and after 23 
E. z.) the ſtandard of Sterling ſilver conſiſted of eleven ounces 


four penny weight of fine ſilver, and ſixteen penny weight of 


copper, ſo that then the ſtandard was purer; and poſlibly 


by what follows it may appear, that in the time of Henry II. 
the ſtandard was purer, than that, for then there was allowed 


only twelve-pence upon the pound of ſilver dealbare firmam (e), 
which poſſibly might be to reduce it to fine ſilver, but this is 
obſcure; de hoc poſtea. The 


( (4) If 1 caret==4 grains ounce 1 23 penny weight 60 grains of ſilver. 


penny weight, then , caret=1 grain - (e) Mat. Paris 34). 
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The ſtandard of Sterling gold in the latter end of E. 3 


-(f) 


was, that a pound of Sterling gold conſiſted of eenty-three 


carets, three grains and a half of pure gold, and a half 


of allay of copper, and thus I think it continues to this day ; 


grain 


and by this we may underſtand the ſtatute of 17 E. 4. cap. 1. 


and 4 H. 7. cap. 2. by the former it is provided, that no 
ſmith ſell any gold under the fineneſs of eighteen carets, 


that ſhall be fined or parted, be made fo fine: that it 


bear twelve penny weight of allay in a pound weight, 


yet be ſo good or better than Sterling. 


gold- 


nor 


ſilver under the allay of Sterling; by the latter, that all Aer, 


may 
and 


And this is the dignity of the coin of England, that it 
hath been generally of the allay of Sterling, (except ſome 
{mall interruptions, whereof hereafter) and according to this 


Not. Par. 25 E. 3. u. 32. 


it was enacted 23 E. 3. cap. 13. that the money of gold and 
ſilver, which now runneth, ſhall not be impaired in weight 
or allay, but as ſoon as a good way may be found, the ſame 
be put into the antient ſtate, as in the Sterling nad upon 
the petition of the commons. 


II. As to the ſecond anti of coin it is the denominated 


2 


by the king, 


or extrinſic value, which is and of right ought to be given 


as his unqueſtionable prerogative (S), and that 
is ſeen in theſe particulars. 


I. In the firſt inſtitution of any coin within this kingdom 2 


he, and he alone ſets the weight, the allay, the deviominared.- 


value of all coin; this is done commonly by indenture be- 


tween the king and the maſter of the mint; de quo poſtea. 


And tho by ſpecial charter or ulage divers prelates and 
monaſteries in England had a certain number of ſtamps for 


the coinage of money, as the abbot of St. Edmundsbury, 


Clauſ. 3 2 H z. m. 1 5. dorſ. the archbiſhop of York, Clauſ. 5 


See Tindal's note on Rapin's hiſtory ſub fine Ed. 3. 
8 


8) Pio. Cem. 


E. 3. part. 1. m. I 9. and likewiſe the archbiſhop of Canterbury, 
the biſhop of Durham, the biſhop of Chicheſter, Tc. de quibus 
vide ſtature 14 @ 15 H.8. cap. 12. yet they had only the 
profit of the coinage, and the reſidence of ſome coiners at 
their cities, but they had not the power of inftituting either 
the allay f the denomination, or the ſtamp; the ſtamps were 
uſually 


316. 


— 
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uſually ſent them by the treaſurer and barons of the exche- 
quer by the king's command under his great ſeal, and the 
maſters or chief officers imployed therein were ſworn to the 

king for the juſt execution of their places. Clau|. 5 E. z. 

part. 1. m. 10 C19. 

But thoſe mints have been long diſuſed, tho it ſhould 
ſeem by the ſtatute of 14 H. 8. cap. 12. aboveanentiond; that 
the ſeveral ſtatutes made againſt exchange of money, other 
than at the king's exchanges, were not intended to prejudice | 
theſe particular franchiſes of coinage. 

2.” He may by his proclamation legitimate forein « coin, and 
make it current money of this kingdom according to the va- 
lue impoſed by ſuch proclamation ; but the counterfeiting of 

ſuch money was not treaſon, till the ſtatute of 1 Mar. cap. 6. 
made it ſo, nor the clipping, waſhing, impairing thereof was 
not treaſon till 5 Elix cap. 11. and 18 Elix cap. 1. but all 
_ theſe ſtatutes allow the power of legitimation thereof to the 
king by proclamation. () 

3. He may inhanle the external 0 « any coin 
already eſtabliſhed by his proclamation, and thus it hath been 
gradually done almoſt in all ages, as will appear by what fol- 
lows in this chapter; this is ſometimes called imbaſing of 
coin and ſometimes inhanſing it, and it is both, it is an 
inhanſing of coin in reſpect of the extrinſic value or denomi- 
nation, but an imbaling in regard of the intrinſic value; as 
ſor inſtance, when in the time of E. 4. a noble was raiſed to 
a higher rate by twenty pence ; vide 9 E. 4. 49. 

4. He may by his prerogative imbaſe the ſpecies or mate- 
rial of the coin, and yet keep it up in the ſame denominated 
or extrinſic value as before, namely to mix the ſpecies of mo- 
ney with an allay below the ſtandard of Sterling ; this is the 


caſe of mixt monies in Sir John Davis 8 reports, where the 
| Cale was this. 


5 April, 


(h) See allo 8 & 9 N. 3. cap. 25. and ments out of the king's mint, or mark 
7 Ann. cap. 2 5. whereby it is high trea- on the edges any coin current, or to 
ſon knowingly to make, mend, buy, ſell, counterfeir, or colour or gild any coin 


or have in poſſeſſion any mould or preſs reſembling the current coin of the king. 
for coining, or to convey ſuch inftru- dom, 


" +, 
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April, 43 Eliz. Brett bought wares of one Gilbert a mer« 
chant in London, and became bound to him in 200 l. condis 
tiond for the payment of one hundred pound Sterling current 
and lawful money of England in September following at Dub- 
lin in Ireland. 24 May, 43 Elix the queen ſent into Ireland 
certain mixt money from the tower of London with the uſual 
ſtamp and inſcription, and declared by her proclamation, that 
it ſhould be lawful and current money of Ireland, viz. a thil- 
ling for a ſhilling, and ſix-pence for ſix-pence, and that aca 
cordingly it ſhould paſs in payment, and none to refule, 
and declared that from the 1oth of Fuly next all other mo- 
ney ſhould be decried and eſteemed only as bullion and not 
current money. Upon the day of payment Brett tendred 
the 100 J. in this mixt money, and reſolved upon great con- 
ſideration, that this tender was good, the place of payment 
being in Ireland, and the day of payment happening after 

the proclamation made; that altho this were not in truth 
Sterling, but of a baſer allay, nor a money current in Enge 
land by the proclamation, yet the payment being to be made 
in Ireland, it was as to that purpoſe current money of Eng- 
land; but if the day had been paſſed before the proclamation, 
then he muſt have anſwerd the value, as it was when the 
payment was to have been made. Sir John Davis's reports, 
,,, . Gans 
It is true, that the imbaſing of money in point of allay 
hath not been very uſually practiſed in England, and it would 
be a diſhonour to the nation, if it ſhould, neither is it ſafe 
to be attempted without parliamentary advice; but {ſurely if 
we reſpect the right of the thing, it is within the king's 
power to do it; for tho the ſtatute of 25 E. 3. cap. 13. a- 
bove-mentiond be againſt it, yet the ſtatute doth not abſo- 
lutely forbid it; and altho by Poyning's law 10 H. 7. all the 
_ precedent ſtatutes in England are of force in Ireland, yet that 
reſolution was given as abe. * 

My lord Coke in his comment of Articuli ſuper cartas, cap. 
20. ſeems to imply, that the alteration of money in weight 
or allay may not be without act of parliament, and for that 

FF purpoſe 
(i) Davis Rab. 18. 


* 
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purpoſe cites the Mirror of juſtices (k), Ordein fuit, qe nul roy 
de ce realme ne poit changer ſa money ne impayre, ne amender, 
ne autre money faire, qe de ore ou de argent ſans aſſent de touts 
ſes counties; and the act of 25 E. 3. cap. 13. the ſtatute of 
9 H. F. ſeſſ. 2. cap. 6. that all money of gold and ſilver ſhall 
be as good weight and allay as is now made at the Tower : 
the parliament-roll of 17 E. 3. u. 15. (, which was an ac- 
cord in parliament for the preſent amendment and increaſe 
of coin de fayre une mony des bones Eſterlinges en Engleterre du 
poys © allay del auntient Eſterlinges, ge avera ſon courſe in En- 
gleterre enter les graunts & commons de la terre, which ſhould 
not be exported; and if thoſe of Flanders would make mo- 
ney of as good an allay as Eſterlinges, that it ſhould be cur- 
rent between merchant and merchant here and others, that 
would receive it, which was a temporary proviſion for the 
increaſe of money. dg oo Eno 
All that a man can conclude upon theſe is, that it is nei- 
ther ſafe nor honourable for the king to imbaſe his coin be- 
low Sterling, if it be at any time done, it is fit to be done by 
aſſent of parliament, but certainly all that it concludes is, 
that fieri non debuit, but factum valet, and this appears, 
1. By that reſolution in the caſe of mixt monies, which, 
tho it were but by way of advice and in Ireland, is of great 
weight, eſpecially if we conſider the conſonancy thereof to 
the practice in Ireland, which tho it hath the {ame law of 
25 E. 3. in force there, yet generally their coin current there 
Was of a baſer allay than Sterling, even before the proclama- ; 
tion of 43 Flix. CCC . 
2. By the uſual inhanſing of the coin in point of value 
_ eser . here, which tho it be not abſolutely an 
imbaſement of the coin in the ſpecies, yet i nea 
the ſame effect. 5 5 F ; _ ts es 
3. By the attempts that have been made to reſtrain the 
change of coin without conſent of parliament. Among thoſe 
many proviſions by the lords ordeiners, 5 E. 2. n. 30. that 
much abridged the king's power, this was one, pur ceo qe 4 
zouts les foys qe le change de mony ſe fait en royalme, tout le peo- 
2 | | | , ” | | le 
(k) cap. 1. 9. 3. J See Co. P. C. P. 93 | a 
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ple eſt grandment grievex in molts des manners, nous ordeinams, 
ge quant meſtier ſerra & le rope voile exchange faire, qil la face 
par common councell de ſon baronage & ceo en parlement. 
But theſe ordinances, and this among the reſt was repeald 
in parliament E. 2. and never revived again. | 
| Rot. Par. 20 E. z. #.17. © Item qe les recevers des pays 
ments noſtre ſeigneur le roy receuent de people en cheſcun 
place auxi bien or come argent al priſe aſſiſe deſicom le 
« people eſt arte de cel receiver pur payment, & qe la 
change de mony de or ne dargent ne ſe face ſans aſſent de 
parlement. Ro. Quant aprimer point de Carticle ſoyt tenus; | 
quant a les changes fair ſoit Varticle monſtre a noſtre ſeigs 
neur le roy, & as graunts qe ſont perdervers lui, qils ent 
ordeignent & dient lour volunte. 0 
King Henry VIII. imbaſed the coin of this kingdom in 
point of allay, and ſo it continued during the reſidue of his 
reign, and during the reigns of Edward VI. and queen Mary, 
in ſo much that the penny had not above a half. penny of in- 
trinſic value; but queen Elizabeth among the reſt of her ex- 
cellent methods of government did by little and little rectify 
this deteſtable imbaſement of coin, 1. By prohibiting expor- 
tation, and melting down of good filver. 2. By reducing 
the braſs money to its intrinſic value. 3. By making a good 
allowance (to her own loſs) of the bale money brought into 
the mint. 4. By ſtamping of new money of juſt allay of 
Sterling: Camd. Eliz, ſub anno 1560. p. 4% 
While I wrote this a proclamation hath iſſued dated 16 
Ag. 1672, whereby copper coin of halt-pence and farthings 
near the intrinſic value is proclaimed in theſe words: We 
do by this our royal proclamation declare, publiſh and au- 
thorize the {aid half-pence and farthings of copper ſo coin» 
ed, and to be coined, to be current money, and that the 
{ame from and after the 16th of Aug. ſhall paſs and be 
received in all payments, bargains and exchanges to be 
made between our ſubjects, which ſhall be under the value 
of {ix-pence, and not otherwiſe nor in any other manner; 
how far this makes it current money, videbimus infra, 
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And thus far touching the power of denomination, or ſet- 
ting the extrinſic value upon coin ; the manner how this is 
Core will be ſhewn hereafter. 2 . 

III. The third eſſential in coin is the ſtamp or impreſſion, 
for tho it may be poſſible, as Mr. Stowe ſays, that in antient 
time money paſſed in England without a ſtamp or impreſſion, 
yet I never read any ſuch thing ſince the conqueſt, for that, 
which is frequently called blank money, was not money with- 
out impreſſion, but white money or pure ſilver, or at leaſt 
Sterling ſilver coined, for otherwife it had not been an apt 
meaſure for commerce: the ſtamps or impreſſions of current 


money were heretofore deliverd to the maſter of the mint 
from the exchequer, but of later times they are deliverd by 


the ſecretary ſometimes with, ſometimes without the inden- 
ture of coinage : now touching the manner of the legitima- 


tion of coin in England, it is ſometimes by proclamation, 
but always by indenture between the king and the maſter of 


the mint, 


And therefore where Sir John Davis in the caſe abi fur 


pra (m) makes theſe ſix things as eſſentials to the legitimation | 


of coin, 1. Weight. 2. Fineneſs. z. Impreſſion. 4. Deno- 


' mination. 5. Authority of the prince. 6. Proclamation. 
The laſt is not always neceſſary to the legitimation of coin, 
for there is ſcarce any king's reign, but that there are vari- 


ous ſtamps or impreſſions of money, which were never pro- 
claimed, and therefore if upon an indictment of clipping or 
counterfeiting the king's coin it be queſtioned, whether it be 


the king's coin or no upon the evidence, there is not a ne- 


ceſſity of proof thereof by a proclamation, but it is a meer 
queſtion of fact, which mult be left upon the jury by circum- 
ſtances of fact to find, whether it be the king's money; for 


tho there might be poſſibly proclamation of ſome new coins 
in the beginning of kings reigns, yet it would be impoſſible 


to prove them in the antient coins of Edward VI. queen Ma- 


1, queen Elizabeth, &c. but if neceſſary to be ſuppoſed, 
they may be preſumed ex diuturnitate temporis; the moſt 


therefore that can be expected is to produce the officers of the 
j mint 
(in 19. 5. 
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mint or their indenture to prove à coin current, 2 it be not 
otherwiſe commonly known. 

But proclamation is neceſſary in theſe caſes following. 

2: proclamation with a proclamation-writ under the 
great ſeal is neceſſary to legitimate and make current fo- 
rein coin, and without the proclamation it is neither current 
coin of this kingdom, nor is the counterfeiting, clipping or 
diminiſhing thereof treaſon within the ſtatute of x Mar. or 
5 or 18 Eliz, for the words in theſe ſtatutes (and by proclama- 
tion allowed and ſuffered to be current here) refers only to fo- 
rein coin, not to the coin of this kingdom; but tho it be 
not proclaimed, it is miſpriſion of treaſon to counterfeit it 
by the ſtatute of 14 Flix. cap. 1. 

The reaſon is eſpecially becauſe by the ſtatute of 17 R. 2. 
cab. 1. no forein coin of gold or ſilver are to run in any man- 
ner of payment within this realm, but are to be brought as as 

bullion to the mint to be turned into Engliſh coin. 
0 proclamation under the great ſeal is neceſſary to le- 
gitimate baſe coin or mixt below the ſtandard of Sterling, and 
tor the diſpenſing within the ſtatute of 2 5 E. 3. cap. 13. and 
4 F. 5. cab. 6. and with application to that caſe the opinion 
of Sir John Davis's report touching the N of E! . 
mation ſeems to be good in la. 
1 proclamation under the great ſeal is neceſſary, when 
any coin already in being 1s inhanſed to a higher denomina- 
tion or extrinſic value; as when the twenty ſhillings piece of 
gold was raiſed to twenty-two ſhillings, becauſe Sg was once 
current money under another denomination ; thus it was 
done upon the inhanſing of twenty ſhillings and ten ſhillings 
pieces by king James. 
4. A proclamation is neceſſary when any money, that is cur- 
rent in uſage or payment, is decried ; thus it was done in the 
cale of 43 Eliz. for the Sterling money in Ireland before men- 
tiond ; and thus it was done by the Pollards amd Crocards tem- 
pore E. 1. (u), Dy. 8 2. and by the ſeveral bale monies men- 
tiond in Articuli de moneta, namely the money with the mi- 
Eee tre 


(a) Davis 21. b. See the note in Rapin's hiſt. ſilb fine Ed. 1. 
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tre at with the lyons, dich it ſeems were mw; in Eng 
land, beſides the other forein money therein mentiond. (o) 
5. Altho in the caſe of money newly coined by the 
king's authority in England a proclamation is not abſolutely 
neceſſary to the legitimation thereof or making it current, yet 
to induce a contempt upon ſuch as refuſe to take it in payment 
ſuch proclamations have not been altogether unuſual, and by 
the red book of the exchequer ſeems neceſſary for that pur- 
poſe; for how can men reaſonably know at firſt, whether 
this be the king's coin without ſome ſuch public notification: 
here long uſe and cuſtom hath not made the ſtamp or coin 
familiarly known to thoſe, that are to receive it: vide pro- 
clamations for money newly made principally upon this ac- 
count, Clauſ. 18 E. z. part 1. m. 28 & 12. dorſ. Clauſ. 18 E. 3. 
part 2. m. 14. dorſ. Clauſ. 19 E. 3. part 1. m. 2 3. © part 2. m. 
1 5. dorſ. Clauſ. 20 E. 3. part 2. mn. 20. dorſ. and 2 5 E. 3. n. 14. 
dorſ. But yet the money is the lawful money of England, 
and he that counterfeits it is within the law of 25 E. 3. for 
treaſon, tho there be no ſuch proclamation : vide Lib. Rubr. 
Scaccarii, fol. 259, © Imprimis oportet ut omnem monetam 
præcedat conſtructio allaii, viz. ponderiſque & numeri ip- 
fius monetæ diſtincte & apte continens moderamen, deinde 
< inchoanda eſt & perficienda ex edicto aut licentia principis 
ſpeciali, & publicanda per proclamationem præconis ipſius 
principis publice, ut mos exigit faciendum, & tunc uſui 
apta erit: ita ut ex tunc non \ ſit ! impune a quoquam de 
populo recuſanda. Quicunque autem clam vel aperte vel 
palam abſque licentii principis cujuſcunque monetæ contra- 
factionem attemptaàſſe convictus fuerit, corporaliter plecti 
«. ſolet,” 
And now I ſhall gire a brief hiſtory c of the variation of 
the coin of England. 
It appears by all the antient monuments, that I have ſeen, 
that the ule of coin or money Was antient and long before 


the conqueſt. (p) 5 
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(o) And thus it was lately done in PH (2) That money was coined here in 
caſe of the broad pieces of twenty-five the time of the Saxons is ſufficiently | 
ſhillings and twenty-three ſhillings, Plain, but it is very doubtiul whether 

3 | the 
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It is true that Gervafius Tilburienfs, who wrote the black 
book of the exchequer in the time of Henry II. commonly 
called magiſter & diſcipulus, Lib. I. cap. a quibus & ad quid 
inſtituta fuit argenti purgatio, ſays, that in the times of king 
William I. William II. and Henry I. the antient farms of 
the king's demeſnes were anſwered in cattle, corn, and other 
proviſions in ſpecie, becauſe it ſaved the king the trouble of 
purveyors, and money was ſcarce among the people, and yet 
the reſervations of their rents were in money, viz. ſo many 
pounds numero, or ſo many pounds blanc; de quibus infra. 
And to make an equation between the proviſions, that 
were anſwered in kind, and the rents that were reſerved, there 
were certain rates or prices agreed upon almoſt all ſuch pro- 


| O 
viſions, as for wheat for one hundred men per diem twelve 


pence, for a fat ox twelve pence, &c. which it ſeems were 
deliverd to the ſheriff, and by him anſwerd to the king in 

money or kind, as it was agree. 
But thoſe Com: rents, that were relevved: out 20 the cities, 1 
boroughs, franchiſes, 2 c. becauſe they had not proviſions in 
kind were anſwered in money according to their reſervations. 

In the time of Henry I. this anſwering of farms by provi- 
ſions cealed, and the tenants paid their money according to 
the letter of their reſervations ; ; the king was weary of recei- 
ving, and the farmers weary of paying their rents in victuals 

and proviſions, but money {till was in ule as the common in⸗ 
ſtrument of commerce and valuation. 

In the troubleſome time of king Stephen v we are wa by 
Roger Hoveden ſub anno 1 1 49. Omnes potentes tam epiſcopi, quam 
comites & barones ſuam faciebant monetam, which occaſioned 
a great confuſion and corruption in money and commerce (4). 

Henry II. coming to the crown reformed this uſurpation and 
abuſe, novam fecit monetam, que ſola accepta erat & recepta in 
regno @); ; and thus it hath hitherto obtaind, only ſome par- 


ticular 


the Bring ever coined any; in n Ceſar” s in Anglia pda t tot reges vel po- 

time they uſed only iron rings, or pieces ius tyrauni, quot domini caſtellorum, 

of braſs; Ceſar. Com. de B. G. lib. 5. habentes ſinguli ꝓerciſſuram Fr ori 

72. 12. aumiſmatns, 

(9) William of Newbury writes thus (r See Milk. Leg. Henry II. p. 320. 

under the reign of king Stepher, Eraut where theſe words are alſo added, abdicats 
| jam 
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ticular corporations. eccleſiaſtical, as biſhops and bon had 
ſpecial privileges granted to them to have mints (/), ſome one 
ſtamp, ſome two, ſome more, whxh yet were ſent to them 
from the king's exchequer, and their ofhcers Iworn to the 
king to deal faithfully i in their offices. 
| Yet after this king's time, eſpecially in the begirining of 
king John s time, there was a great uncertainty and diſorder 
both in the weight and allay of coin; for Clauſ. 7 Johann. 
mn. 24. Sciatis aud recepimus per manum Petri de Ely, Tc. tre- 
cenias libras numero, que ponderabant quingentas libras 47 s. 8 d. 
and in the ſame roll, n. 25. recepimus de Theſauro per manus 
Petri de Ely, 17251. & 115. 6d. numero, que ponderabant 15 561. 
178. 6d. which holds no proportion with the former. 
Henry III. had a troubleſome reign, and malefactors a- 
' bounded eſpecially in relation to the clipping of money; in 
his thirty-ſecond year he made new money, and ordained ye 
quis denarius, niſi legitimi ponderis & circularis forme uteretur, 
clipt money not being to be received but perforated, and di- 
vers offenders were hanged. Mat. Paris ſub anno 1248. (f) but 
we have not the juſt ſtandard or weight of his money. 
In the time of Edward I. we know what the weight and 
allay of his current money was, namely the allay was Ster- 
ling, twenty ſhillings made a pound weight troy, and twenty | 
pence an ounce, ſo that the pound of Sterling ilver made 
two hundred forty Sterling pence. 
There were other baſe monies in his time, as cindy; thoſe 
that were decried by the Articuli de moneta, and Pollards and Cro- 
cards; what the value of the latter was I know not, but it 
appears by Clauſ. 28 E. 1. m. 6. quod pro qualibet libra pollardo- 
rum una marca Sterlingorum ſolvitur ad Scaccarium : they were 
both decried in the 28 E. 1. (u). Vide Dy. 81. This rate of 
Sterling cofitinued during ſome time of Edward II. 


I have 


jam procerum {lg ; the truth is, this re- 
formation of the money began to be 
made towards the latter end of Stephen's 
reign, for among the articles of peace 
between Stephen and Henry this was 
one, that the filver coin ſhould be one 
and the ſame throughout the kingdom. 
Ibid. b. 315. Mat. Paris, P. 2 


(ſ) Sce a charter of king 7 allow- 


ing this privilege to Hubert archbiſhop of 


Canterbury. Milk. Leg. Fohaunis, P. 355 
(7) P. 747. | 
(z) As appears by the proclamation, 

uod Pollarai & Crokardi non currant 

in regno Angliz. Clanſ, 28 E. I. in. 12. 

dor ſ. by which record it alſo appears, 


tha: 


words are Licet nuper bro communi uti- 


ä 
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1 have not ſeen any indentures of the mint between the 
time of Edward II. and the 46 Edward III. (x), and then by. 
the indenture of the mint Clauf. 46 E. 3. m. 18. a pound of 


gold made forty-five nobles, each noble ſix ſhillings and eight 


pence, and was to conſiſt of twenty-three carets, three grains 


and an half of fine gold, the reſt allay; the coinage 5 


pour ſhillings for each pound for the maſter of the mint, and 
twelve pence for the king; the pound valued at fifteen pounds, 


and the merchant upon the return to have out of the Tower 


fourteen pounds fifteen ſhillings. 


A pound of ſilver was to make three handed p pence, and 


ſo in that proportion groats, half-pence and farthings, which 

Was to be of the allay du viel Eſterling, vis; eleven ounces 
two- penny weight of fine ſilver, and eighteen penny weight 
of allay, eight pence to be allowed for coinage. 


The next Indenture I find is 3 H. 4. P. 1. A m. 9. dof. 


whereby a farther alteration was made. 


The pound of gold made the ſame quantity of ha and 


was of the ſame allay as before, only upon every pound was 
allowed three ſhillings and 11x pence to the malier, and one 
 thilling and fix pence to the king for coinage. 


The ſilver coin of the ſame fineneſs, weight and "NR As 


by the indenture of 46 E. 3. the coinage eight pence, where- . 


of ſeven pence to the maſter, and one penny to the king upon 
every pound weight, — 


Clauſ. 1 H. 5. in. 35. dorſ. the allay of gold and ſilver ſtill 


the ſame as before, but ſome other variance there was. 


The pound of gold was now to make fifty nobles, the vas 


lue of the whole pound to be ſixteen pounds thirteen ſhillings 
and tour pence, the coinage five Kine 


pf . Tis 


that to Pollard; and one Ster ling were Porter there are ſeveral 1 to be 


much about the ſame value; for the found within that time, vis. 


Clauſ. 18 E. 3. p. 2. in. 19. d. 
litate regni noſtri de concilio noſtro ordi- Pat. 18 E. 3. r 00. 27. 


2avimmus, quod duo Pollardi, vel ano Cro- Clauſ. 23 E. 3. P. I. in. 21,4, 
Rardi currerent in eodem regno pro uno Clanſ. 25 E. 3. in. 1 f. d. 
Sterlingo. Clauſ. 29 E. 3. in. 6. d. 

(#) But the records in the Clauſ. 55 E. z. in. 10. d. 
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The pound of ſilver was to make three unde and ſixty 
pence, the coinage was nine pence to the maſter, and three 
pence to the king; ſo that now the pound of ſilver made 
thirty ſhillings Serling, which began in Rot. Parl. 1 3 H. 4. u. 
28. by ordinance of parliament. 

Clauſ. 9 H. 5. m. 2. dorſ. the ſame weight nd allay of gold, 
viz, every pound of gold to make fifty nobles, the coinage 
to the king three ſhillings and fix 7 to che maſter eigh- 


teen pence. 


The like as to ſilver in all points as by the ien of 
IH. 5. only the maſter to have nine pence, the king three 
pence for coinage. 
Clauſ. 1 H. 6. n. 13 U 15. The indenture agrees in all 
things with that of 9 H. 5. 
Clauſ. 4 E. 4. n. 20. The king by proclamation inhanſeth 
the value of coin, ſo that the noble of gold, which before 
Was fix ſhillings and eight pence, is now raiſed to eight ſhil- 
lings and four - pence, three groats make a {hilling, and ſo do 
twelve pence, and twenty ſhillings make a pound. 

And afterwards he made new coins according to the ſtand- 
ard of gold aforeſaid, viz. the noble of gold eight ſhillings 
and four pence, and the pound of ſilver raiſed to thirty-ſeven : 

| ſhillings and fix pence; and now I ſhall follow Fobn Stowe i Mm: 
his Survey of London, p. 7. 

H. 7. railed the rate of walt ſilver coin to forty pence 
the ounce. 


138 H. 8. the pound of ſilver coin was raiſed to forty ſhil- 
lings. 
3,5 H. 8. the coin of gold Was raiſed to forty ſhillings the 
ounce, the coin of ſilver do for ſhillings the ounce, and 
coins of baſe money of allay below Sterling were coined, viz. 
ſhillings, ſix-pences, four-pences, two-pences, pennies : theſe 
were decried in 5 E. 6. and the thilling reduced to nine pence, 
and after to ſix- pence. () 
Zo Oftob. 5 E. 6. Silver Sterling coin danse to five ſhil- 
lings the ounce, and ſo proportionably ; and coins of fine 
1 gold, 
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gold, a hes ſovereign was thirty ſhillings, an angel ten ſhil- 


lings, and baſe money to pals as before. 


2 Eliz. The baſe money was called in and brought to the 
mint and reduced to Sterling and new coined, and the droſs 


| given to repair the highways. 


16 Novemb. 2 Jac. By ER the new coins of old | 
and filver then made, together with their impreſſions, inſcrip- 


_— tions, weight, and values were proclaimed ; and 2 3 Novemb. 


9 Jac. per proclamation the coins of gold are inhanſed, wiz. 
a/ ſhillings to thirty-three ſhillings, twenty ſhillings to 


twenty-two ſhillings, fifteen ſhillings to ſixteen ſhillings, ten 


82 


ſhillings to eleven thillings, hive ſhillings to five HP and 


ſix-pence. 
Upon thele variations theſe things are nevertheleſy obſer- 
vable, Firſt, That the old Sterling geld! is this, that one pound 


of Sterling gold contains twenty-three carets three grains and 
a half of fine gold, the reſt to make it up twenty-four carets 
is of allay of copper. Secondly, That the old ſtandard of 
Sterling ſilver is, that every pound weight of Sterling ſilver 
cConſiſt of eleven ounces two-penny weight of fine filver, and 
eighteen penny weight of allay of copper. Thirdly, That this 
nate of Sterling gold and ſilver hath molt plainly continued to be 
the ſtandard of Engliſh gold and ſilver coin, at leaſt from the time 
of Henry III. an this ye in England without any conſiderable 
alteration, ſaving that bale money, which was ſtampt in the 
time of Henry VIII. and then reduced to a lower valuation 
by Edward VI. and after re-eſtabliſhed by Edward VI. to its 
former value. Fourthly, That, as well in England as Ireland, 


there hath been mainz of the ſpecies of money, as appears 
in theſe two inſtances in the time of Henry VIII. and Ed- 


ward VI. which are yet the only inſtances that I find of that 


nature in England. Fifthly, That queen Elizabeth decried by 


; proclamation all that baſe money, which was in uſe in 
the time of her father and brother, and ever ſince that pro- 


clamation, viz. 2 Flix. the true old Sterling ſtandard both of 


gold and filver hath been the only Ntandard of the Engliſh 


current money. Sixthly, That alho the ſtandard of Sterling 
hath | 


2 
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hath with great conſtancy obtaind in England, yet the deno- 


mination or extrinſic or impoſed value hath varied according 


to the pleaſure of the king both as to gold and ſilver coin, 


as appears by what goes before; ; for in Edward I. s time the 


ounce of Sterling ſilver was twenty pence, the pound twenty 
thillings or two hundred and forty pence ; in Edward III. s 

time the pound of Sterling was three hundred pence ; in the 
time of Henry V. and ſo downward to Edward IV. three hun- 


dred and fixty pence, or, which is all one, thirty ſhillings; in 


the time of Edward IV. the pound of ſilver was thirty-ſeven 


ſhillings and ſix-pence; in 35 H. 8. the pound of Sterling ſil- 


ver was forty ſhillings; in 5 E. 6. and ſo down to this day 
the ounce of ſilver fre ſhillings or ſixty pence, and the pound 
of Sterling ſilver three pounds or {even hundred and twenty 


pence, which in Edward Is time was only two hundred and 
forty pence, which now is thrice as much as then it Was. 


Seventhly, That I find rarely any proclamation for the ſetting 


; of the rate of new coin, but only as before, when the denomi- 
nation of what is in being is inhanſed, or abated, or recall- 
ed; fo that the indenture of the mint and common reputa - 


"hw is that, which muſt try what 18 Engliſh money. Eighthly, 


That I never find either in the indentures of the mint or 


any proclamation the ſtamp, impreſſion, or inſcription de- 
ſcribed, unleſs in that of king James, becauſe the ftamps are 
agreed upon between the king and the maſter of the mint, 
and delivered to him by the king, or his warrant either of 
the great ſeal, pary leal, ſignet, or ſecretary of ſtate. 
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CHAP. XVIII. 


Concerning the adulteration or impairing 


of coin, and the antient means uſed to 


remedy it. 


PHE Decays or impairment of coin is either in weight 


or allay, the former may happen by ſome abuſe of the 
moniers or minters, or by the ſubtilty of clippers, waſhers 
and other impairers of coin; the latter, viz. impairment in 
allay, can only happen either by the diſhoneſty of the moni- 


ers or minters, or by the counterfeiting of coin. 


Antiently all money was paid in number, namely ſo many 


pieces made a pound, and this was the common reſervation 


and account of all farms, and the eſtimating of accounts, vice- 
comes A. reddit compotum de 100 l. numero, or in theſauro 1001. 


numero. 


But this did not anſwer all intentions, for the money that 
was paid in might be clipt, or otherwiſe rendred light, or 


might be counterfeit, or of a baſe allay. 


For remedy whereof there Was practiſed theſe three me- 
thods of rectifications of payments at the exchequer, that the 
king might not be deceived, and theſe were ſucceſſively uſed 


in the exchequer, which we may read Gervaſ. Tilb. Lib. I. ſus 


pra quibus. „„ LY . 5 
I. Solutio ad ſcalam, which it ſeems was a diſh or meaſure, 
whereby they meaſured their money, as well as told it, for 
that is the proper ſignification of ſcala : but in proceſs of time 
this was turned into a meaſure of money, which was an ad- 
dition of ſix pence for every pound, to avoid the trouble of 
_ that probation, whereby an hundred pounds numero amounted 
to an hundred pounds and fifty {hillings ad ſcalam; and ſo we 
have frequently in the old pipe- rolls of Henry II. Richard I. 
king John, &c. in theſauro 100 1. ad ſcalam. 8 


ory. 2. Solutio, 


* 
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2. Solutio ad penſum, which was the anſwering of every 
pound of money by weight of a pound weight troy, for in 


thoſe times the libra argenti coin did or was to anſwer a 
pound weight troy, and therefore the payer was to make it 


good of that weight by anſwering the full weight ; this gave 


the frequent title in the old pipe-rolls, alſo in theſauro 100 I. 


ad penſusm. 5 „„ 
But altho this ſolutio ad ſcalam or ad penſum, eſpecially both 


together, did give ſome help againſt the defect of coin in 
weight, as by clipping, waſhing, or the like, yet it did not 
help as to adulterate money of baſer allay than the ſtandard : 
Therefore, oO Ce Tp 
3. There was found out in the time of Henry II. a third 


trial, namely trial by fire or combuſtion, and if it were of the 


Jult allay it was allowed, if below the allay the payer was to 
make it good, and hence he was ſaid dealbare firmam ; and 
hence grew quickly a difference between reſervations and 
payments of ſo much money numero, and ſo much money 
blanc. wes | Noe ares 
A reſervation of ſo much money generally was inteng cd 
of ſo much numero, as if a pound were reſerved, it was in 
effect but twenty ſhillings in pecuniis numeratis ; but if it 
were exprelly {aid ſo much money blanc, then it was an- 
ſwerd in blanc money, but yet with this difference, that if 
a farm were letten and ſo much rent generally reſerved, it 


ſhould be intended ſo much numero, in pecuniis numeratis ; but 


if a franchiſe or liberty were granted, and ſo much rent gene- 
rally reſerved without ſaying blanc or numero, it was commonly 
intended blanc, unleſs expreſly ſaid reddendo ſo much money 


numero, and therefore in ſuch a caſe the former was bound 


dealbare firmam, that is to anſwer ſo much as would make his 


payment to be ſo much good in fine ſilver, or very near it at 


leaſt, Gervaſ. Tilb. Lib. Il. cap. quid fit, quoſe dam fundos dart 


blanc, quoſdam numero. 


And therefore upon all the antient accounts in. the pipe 


made by the ſheriff we ſhall find ſome of his accounts of | 


rents to run numero, Tome of them to run blanc, wiz. firma 
« A . | . 
comitatus numero, & firma comitatiis blanc, according to the va- 
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riety of their reſervations or the things out of which they 
are reſerved ; now what the proportion was between ſo 1951 : 
money blanc and ſo much money numero in thoſe antient times, 
or what this blanc money was, is worth the inquiring. 
I have formerly thought that bianc money was nothing 
elſe but Sterling, and that dealbare firmam was no more, than 
to reduce money to the true allay of Sterling; but upon con- 
fideration I think blanc money was truly fo much fine filver 
without any allay, and that the true allay of Sterling ſilver 
or the antient ſtandard was twelve penny weight only of 
copper to every pound weight of filver ; and therefore he, that 
upon his reſervation was to pay one hundred pounds of blanc 
money, was to anſwer to the king upon every pound of Ster- 
ling money one ſhilling to countervail the value of the allay 
of copper in every pound weight troy of ſilver. ” 
And hence it is, that the farms of moſt corporations an- 
tiently let with liberties, if one hundred pounds per annum 
were reſerved, uſually anſwerd one hundred and five pounds, 
the five pounds being to anſwer the allay of one of copper 
in the whole quantity. VVV 
21 H. 3. in compoto comitatus North'ton ſumma totalis 102 J. 
35. 7 d. de quo 4l. 9s. 4 d. blanc, que ſunt extenſe ad 4 l. 13s. 
9d. ſubtrahuntur ad perficiendum corpus comitatiis, & remanet 
971. 138. 10d. (a) de quibus reſpondet de proficuo in magno 
ST OO . 5 V 
Clauſ. 19 H. 3. p. 1. m. 2. Sciatis quod pardonavimus dilecta & 
fideli noſtre A. comitiſſe Pembroch centum triginta & quinque 
libras blanc, que extenſe ſunt ad 141l. 15s. 
13 E. z. in compoto Bedford & Bucks, Nicholaus Baſſelew 
18]. 4s. 4d. numero pro 171. 7 s. blanc. Oe 
That of 19 H. 3. exactly anſwers twelve pence per pound, 
which amounts to ſix pounds fifteen ſhillings, and added to 
one hundred thirty-five pounds make juſt one hundred forty: 
one pounds fifteen {hillings. es £5 | 
And the other eſtimate is very near the ſame account, ba- 
ting the difficulty of ſmall fractions, four pounds nine — 
Fn | 8 


(a) This ſhould be 9) J. 9 8. 10 4. 
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and four pence, with the adding of twelve pence for every 


pound to make it Sterling, amounts to about four ſhillings and 


{ix-pence, which added to four pounds nine ſhillings and four 


pence make four pounds thirteen ſhillings and ten pence ; ſo 


the allay of Sterling at that time ſeems to be twelve pence of 


copper to every pound of filver, 


The ſum therefore is, 1. That blanc ferme or blanc mone 


was the eſtimate of money in pure ſilver without allay, and 


accordingly it was to be anſwerd, viz, one hundred pounds 
blanc was to anſwer one hundred and five pounds numero. 


2. That a ferme or ſum of money numero was ſo much Ster- 


ling money according to the ſtandard of thoſe times. 3. That 


the ſtandard of Sterling money in thoſe times was finer than 


it hath been ſince the time of Edward I. namely Sterling was 


then eleven ounces eight penny weight finer ſilver, and twelve 
penny weight of allay. 4. That when at the exchequer theß 


burnt the money to make aſſay of it, in caſe twenty ſhillings 


numero were reſerved, it ſufficed if it held the allay of Ser- 


ling, viz, eleven ounces, eight penny weight of pure ſilver, 


and twelve penny weight of allay; but if it were reſerved 


blanc, then tho good Sterling was brought to the teſt, yet it 


went for leſs than Sterling by twelve penny weight in every 
pound, and therefore they were to add five pounds in the 


hundred to make it up blanc. 5. But when this probation 


grew troubleſome and Sterling money was well eſtabliſhed, 
then they, that were to pay one hundred pounds blanc, paid 
one hundred and five pounds Sterling, as the common eltimate 
of blanc money: it ſeems that in king Johns time the ſtand- 


ard of Sterling money was far lower and worſe, than at any 
time before or after, eſpecially towards the latter end of his 


The borough of Mich was antiently from the conqueſt till 
17 Johann. held at the yearly rent of eighty pounds per annum 
blanc, which was aniwerd by the ſheriff in the times of Hen- 
79 IE and Richard 1. 3 5 
7 Johann. the king granted the borough of Wich to the 


town at the farm rer t of one hundred pounds Sterling - in 
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the pipe-roll of 24 H. 3. homines de Wico reddunt compotum de 
1001. numero, pro 80 l. blanc, which imports thele ſums to 


be equal, and afterwards 43 H. 3. homines de Wico reddunt 


compotum de 80 l. blanc, que ſunt extenſe ad 841. and in 17 
E. z. this eighty-· four pounds was raiſed to eighty-nine pounds 
five ſhillings numero upon the extent, which ferme of eighty- 
nine pounds five u they have ever ſince anſwerd; 
whereby it appears the ſtandard of Sterling was but low in 


king John's time, for eighty pounds blanc was in his charter 


eſtimated at one hundred pounds Sterling : again it was high 


in 43 H. 3. vis after the rate of twelve penny weight of 


allay in a pound of fine ſilver, for there eighty- four pounds 


Sterling is rated to be eighty pounds blanc ; and in Edward III. 
the ſtandard was lower, than twelve penny weight of allay, 


viz above twenty-four penny weight of allay and more in a 


pound weight of fine ſilver; but afterwards raiſed to eigh- 
teen penny weight of allay towards the latter end of his 
| reign, Which hath hitherto continued As the true ſtand ar d of | 


J %%% ] 
Theſe curioſities, tho they be not much in uſe at this 


day, yet they are fit to be known for underſtanding the 
„„ = . 
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CHAP. XIX. 


Concerning the counterſeiting of the king's 8 


coin what it is, what the penalty thereof 
antiently aud what at this 


Hes taken this compaſs I now deſcend to the offenſe it- 
11 ſelf, wherein I ſhall conſider, 1. What is the coin or 
money of the king. 2. What a counterfeiting thereof. 
3. What the puniſhment before this ſtatute. 4. What the 


puniſhment ſince this ſtatute. 
I. What ſhall be ſaid the king's money. 
The money of a forein kingdom is not the king's money 


within this act, and therefore at common law the counter= 
feiting thereof was only puniſhable as a cheat; and now by 
the ſtatute of 14 Eliz, cap. 3. It is made miſpriſion of treaſon 
to counterfeit any forein coin of gold or ſilver, tho not made 


current here by proclamation. 


I zbe money of a forein kingdom made current by procla- : 
mation, tho it be now as to all civil reſpects the proper mo- 


ney of this kingdom, yet as to the crime of treaſon it was 


not the king's money within this act. 
And therefore a ſpecial ſtatute was made, wiz 1 Mar. 


cap. 6. that if any perſon falſly forge or counterfeit any ſuch 


kind of coin of gold or ſilver as is not the proper coin of 


this realm, and is or ſhall be current within this realm by 
the conlent of the queen, her heirs or ſucceſſors, then ſuch 


offenſe {hall be judged high treaſon. 


This conſent cannot be but under the oreat ſeal, Wie by 


' proclamation and a writ under the great ſeal annexed therc- 
unto; or {ſome other ſufficient notification under the great 


ſeal; and it muſt be of money of gold or liver, which I take 
to be a denomination ex majore parte, if it be ſuch a forein 
coin as 18 for the moſt part of gold or ſilver. 


4 But 
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But even the counterfeiting in copper or braſs gilt, or in 


tin or alchymy, if the exemplar itſelf be of gold or ſilver, is 


within this act of 1 Mar. cap. 6. | 8 
If the coin of Ireland doth not ſubſtantially differ in the 
ſignature or impreſſion from the coin of England, the coun- 


terfeiting of that money here in England ſeems to be a coun- 


terfeiting of the king's coin here in England; but if the ſtamp 


= impreſſion bear no ſuch reſemblance, as is eaſily diſcerni- 


ble, then it is conſiderable, whether it be a counterfeiting of 


the king's coin here, for Ireland is a diſtin kingdom from 
England, tho part of the dominions of the crown of England. 


Yer it ſeems that it is treaſon within the act of 25 E. z. 


1. Becauſe the words of the ſtatute are ſa monoye, and not 
ſpecially the money of England, and money coined by the 
king's authority in Ireland is ſa monoye, tho it be not the cur- 
rent money of England. 2. Becauſe by the expreſs words of 


the ſtatute of 25 Eliz, the clipping of coin of this realm, or 


any the dominions thereof, is enacted to be treaſon; it is not 
to be ſuppoſed that the parliament would make the clipping 
of Iriſh courtreaſon, unleſs the counterfeiting thereof were trea- 

ſon; and with this the reſolution of the caſe of mixt monies 
in Sir John Davys's reports agrees, viz. that the imbaſed coin 
ſtampt for, Ireland is lawful money of England within the con- 


dition of a bond for payment of money in Ireland. 


What ſhall we ſay concerning the farthings and halfpence 


of copper newly minted in England and proclaimed as before 


to be current money, is the counterfeiting thereof treaſon? : 
It is true in antient proclamations for farthing-tokens it 


was not uſual to be, that it ſhould be current money, but 


only that it ſhould be uſed as tokens, and the puniſhment 


of counterfeiters was either in the ſtar-chamber, or by infor- 
mation or indictment, and fine and impriſonment in the 


king's bench. 


And yet it ſeems to me, that this proclamation makes it 
not the king's money within this act of 25 E. 3. 1. Becauſe 
it is ſo made only to a ſpecial purpoſe namely in receipts and 

payments under ſix-pence, and not otherwiſe. 2. Becauſe 
here is no diſpenſation or non obſtante of the ſtatute of 25 
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E. 3. Again, when by the ſtatute of 25 E. 3. cap. 13. it is 
enaCted, that the money of gold or ſilver, which now run- 
neth, {hall not be impaired in weight or allay, we can hardly 


think it ever intended that the copper money ſhould be that 


money, which ſhould be intended within the act made at 
the ſame parliament touching treaſon ; but quere tamen. 


If money be decried and varies ſignally from the ſtamp 


and impreſſion in the coin that is commonly allowed, this is 


not money within this act, for it hath loſt its denomination | 


and legitimation by the king's proclamation. (a9) 
The money of an uſurper bearing his ſtamp and effigies 


and inſcription, 1s the king's money in the time of the 
ſucceeding rightful king, till it be recald by proclamation, 
If upon the evidence againſt any counterfeiter of the kings 
coin, tho it be but of a late coinage or impreſſion, it 
comes in queſtion whether the coin, that is counterfeited, 
were the coin of this kingdom, it is not neceſſary to produce 
a proclamation to prove its legitimation for theſe reaſons; 
1. Becauſe where there were proclamations of coin they are 
for the moſt part loſt, if we ſhould be put to prove a procla- 
mation for the coins of queen Mary, queen Elizabeth, where 


ſhould we find them? 2. Becauſe in molt kings times there 


are variations of the impreſſions without any proclamation, 
or ſo much as a new indenture between the king and the ma- 
ſter of the mint. 3. Becaule there are very few proclama- 


tions, except that before-mentiond in king Fames's time, that 


expreſs any more than the weight and allay, but the impreſ- 


ſion or effigies is rarely, if at all, expreſſed, and ſo ſuch 


proclamation would import little to aſcertain the effigies or 
ſtamps; and for the ſame reaſon the indenture of the mint 

is not abſolutely neceſſary, tho in ſome caſes it may be uſeful. 
4. Becauſe eſpecially in antient coins ex diuturnitate temporis 


omnia preſumuntur rite acta, if proclamation or indenture be 


neceſſary, it {hall be preſumed in length of time, as a licence 
of appropriation {hall be preſumed by long continuance, tho 


not ſhewn. The 


(a) For this reaſon, when the broad neceſſary by a ſpecial a& of parliament 
pieces were cried down, and the officers 6 Geo. Il. cap. 26. ro make the coun- 


of the revenue charged to take them in terfeiting of them during that year trea- 


payment for one year after, it was thought ſon, 
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The queſtion therefore, whether the coin that is counter- 
feited be the coin of this kingdom, is 4 qu eftion of f& g, , 


which upon evidence of common uſage, reputation, c. may 


be found to be Engliſh coin, tho no proclamation of it ex- 
But it may be of ſome uſe in caſe of newneſs of coin to 


produce the indentures, or the officers of the mint, or the 
{tamps here uſed for the coin, and the like evidences of fact. 


But as to forein coin legitimated here it ſeems neceſſary to 
ſhew the proclamation together with the proclamation-writ, 
or a remembrance thereof ; and this is expreſly required by 


the ftatutes of 5 & 18 Els for impairing or dipping forein 
II. I come to the ſecond conſideration, what is a counters 
feiting within this lx. NE 


* 


And before I come to particulars it muſt be remembred, 


that the misfeaſances concerning coin refer to two ſorts of 
5 perſons; firſt to ſuch as are authorized either by their office 


or by charter or by cuſtom to coin money, monetarii, money- 


ers, minters; or ſecondly thoſe, who do counterfeit or take 
upon them the ftamping of coin without ſuch authority, 
counterfeiters, clippers, waſhers, Nc. ” Dy 


7 4 


Touching the former of theſe 3 H. 7. 10. (b), Si ipſe, qui 


facit monetam in Anglia aut horitate regia . infra turrim London 
vel alibi in Anglia vel Calicia, illam facit minus in pondere per 


dimidium ordinationis antiqui ponderis, Wc. vel falſo metallo, eſt 
proditio, & tamen ipfi, qui illam monetam utterant ligeis domini 
regis infra Angliam non ſunt proditores nec proditio, ſed miſe 
. Fe Bb We ney gn 
ut it is not every miſtake in weight or allay, that charg- 


eth the moneyers with ſo high a crime as treaſon, for the 


maſter is chargeable by his indentures to a fine and ranſom 
for ſome mittakes of this nature; but it muſt be a wilful 

groſs proditorious doing it, for the indictment runs proditorie, 
and ſo it muſt be proved, for it is difficult for the beſt artiſt 
to make every piece of the preciſe weight. = 
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"Touching others that either counterfeit or imbaſe the 
IT 5 . V 
Firſt, There muſt be an actual counterfeiting, for a com- 


paſſing, conſpiracy or attempt to counterfeit is not treaſon 


within this ſtatute without an actual counterfeiting. 
But if many conſpire to counterfeit, or counſel or abet it, 


and one of them doth the fact upon that counſelling or con- 
ſpiracy, it is treaſon in all, and they may be all indicted for 
counterfeiting generally within this ſtatute, for in ſuch caſe 
in treaſon all are principals. e EE 


How far a receiver is a principal, videbimus infra Co. Pla, 


If A. counterfeits, and by agreement before that counter» 


feiting B. is to take off and vent the counterfeit money, B. is 
an aider and abetter to {ſuch counterfeiting, and conſequently a a 
E traitor within this law ; but if B. knowing that 4. 


ath counterfeited money, put off this falſe money for him 
after the fact, without any ſuch agreement precedent to the 
counterfeiting, he ſeems to be all one with a receiver of him, 
becauſe he maintains him. VVV 5 
I A. counterfeit money, and B. knowing the money to be 


counterfeit vent the ſame for his own benefit, B. is neither 
guilty of treaſon nor miſpriſion of treaſon, but it is only a 
cheat and miſdemeanor in him puniſhable by fine and impri- 


ſonment. 


But if B. know that A. counterfeited it, and doth neither 
receive, maintain or abet him, but conceals his knowledge, 
this is miſpriſion of treaſon; and with this difference the 
book of 3 H. 7. above- cited is to be underſtood, and fo it was 
ruled upon debate at the ſeſſions at Newgate Car. 2. ex libro 
Bridgman. (c) 5 


A. faſhions ſtamps for the counterfeiting of money, but he 


is diſcovered and apprehended before he hath actually coun- 
terfeited it; this is no treaſon within this ſtatute (4), for tho 
he hath counterfeited the ſtamps, yet he hath not counter- 


feited the money of England. 


5 15 a A. coun- 
(e) Aug. 16 Car. 2. in the caſe of Ri- ſtatutes of 8 C9 W. z. cap. 25. and 
chard Oliver, Kel. 33, | 7 Ann. cap. 25. Os 


(a) 1 Rich, 3. 1. but is treaſon by the 4 


8 
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<A 1 the king's money, but never vents it; this 
is a counterfeiting, and treaſon within this ſtatute, and 1o it 


8 | hath been ruled Co. P. C. P. 16. 


A. counterfeits the coin of this kingdom or any forein 
coin of ſilver or gold of any forein kingdom (e), and this 
counterfeiting is in another metal, as tin, 15 alchymy, cop- 
per gilt or ſilvered over, yet the former is treaſon within the | 
ſtatute of 25 E. z. and the latter within the ſtatute of 1 Mar. 
If there be a lawful coin of this kingdom, and A. doth coun- 
terfeit it in a conſiderable meaſure, but yet with ſome ſmall 
variation in the inſcription, effigies, or arms, to the intent 
thereby to evade the ſtatute, yet this is a counterſeiting of 
the king's money, and that intent doth unqueſtionably ap- 
pear, if he vent it as true: vide * de privato * 
16 Jac. (F) \ 

The clipping, waſhing or impairing, &c. of farce coin 
made current by proclamation moſt certainly was not treaſon 
by the ſtatute of 25 E. 3. but was made treaſon de novo * 
the ſtatute of 5 18 Elix. 

But whether the clipping, waſhing or impairing the pro- 
per coin of this realm for lucre or gain were treaſons within 

this ſtatute of 25 E. 3. or not, is a queſtion that deſerves 
conſideration, which, tho it be now ſettled by thoſe ſtatutes 
to be treaſon, yet it is of moment to be known; if it were 
and continues treaſon by the act of 25 E. z. then the judg- 
ment is only to be drawn and hanged; if it be a new made 
treaſon, then by my lord Coke's opinion the judgment muſt be 
to be hanged, beheaded, and quartered, as in treaſon for com- 
r the king's death.” GRC „ 
I will therefore give the hiſtory of this bud of waſh- 
ing, clipping, Nc. ab origine from the time of the ſtatute of 
25 E. z. for the hiſtory of former times at common law will 
be given in the next ſection. 

It appears by the record of M. 31 E. z. coram rege rot. 18, 
55. Bucks, cited by Co. P. C. p. 17. within ſix years after the 
ſtatute of 25 E. Ze that for W and reſection of the 

king's 
(e) This muſt be pp to be fo- prison by 14 Elis. prout patet . 


rein coin current within the realm, for Pra. 
to counterfeit other coin is only miſ- (/) Robinſon's caſe, 2 Rol. Rep. 30. 


Mm | 


_ 


- 
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king s coin the abbot of Muſſenden Was adjudged to be drawn 

and hanged, but not quartered. 

u the ſtatute of 3 H. 5. cap. 6. clipping, v waſhing and fi- 
ling of the money of the land is declared to be treaſon, and 

the offenders to be traytors, and ſhall incur the pain of trea- 


ſon; this was made to ſettle the doubt, and not PO as a 


new law. 
The petition, upon which this act was made, is more full 


cc 


= 


=o 


« filinge, & autre fauxiſme de voſtre monoy duiſſent eſtre 
4e 
cc 


4 lement de voſtre treſnoble beſaiel lan de fon raigne 25. 


„ Pleſe a voſtre royal majeſtee de ordeiner, declarer, & deter- 


c 
cc 
ec 


« declaration ſi bien ſoy extende al tiels tonſure, loture, & 


fauxiſme faits avant ces heures come a faire en temps avener. 
e 


« pur treaſon. 


Nota, A retroſp ect delired, which was not uſual, unleſs 
the law had held it treaſon LES 


By the ſtatute of 4 H. 7. cap. 18. counterfeiting or 6 
of forein coin current here is enacted to be treaſon, which 


before was neither felony nor treaſon. 


By the ſtatute of 1 E. 6. cap, 1 2. it is enacted, that hs be 


no other treaſon nor petty treaſon, but what was ordained 
by the ſtatute of 25 E. 3. or by that act; and after certain 


new treaſons enacted there is a proviſo, that this act extend 


not to repeal any act of parliament concerning the counter- 


feiring, forging, clipping, waſhing or filing any coin of this 


realm, or any coin of other realms made current here, or 


the bringing into the realm any counterfeit coin. 


4 5 This 


than the act, as it is printed, Rot. Parl. 3 H. 5. part 2. n. 40. 


Item pryont les commons, qe come devant ces heures grand 
doubt & awereſtee ad eſte, le quelle le tonſure, loture, 


adjugge treaſon ou nient, a cauſe qe null mention ent eſt 
falt en la declaration des articles de treaſon faits en le par- 


miner en ceſt preſent parlement par authority dicel, qe 
ceux, qe tondent, loient, filent, ou aſcun autre fauxiſme 
facent de voſtre mony, Glen adjug ges traytors, & encur · 
gent la pain de treaſon, ſi bien come ceux qe apportent 
faux money en Engleterre ſachant la eſtre faux, & qe ceſt 


Ro. Quant a le loture, tonſure & 1 ſoit il declare 


_—. 
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4 H. 7. cap. 18. becauſe a new treaſon, but whether neceſſary 


in relation to clipping or impairing the coin of England de- 


clared to be treaſon by the ſtatute of 3 H. 5. may be doubt- 
ful upon what herein after follows, but certainly was very 


fit and convenient to avoid the queſtion. 
hy the ſtatute of 1 Mar. cap. 1. it is enacted, that no of. 
fenſe being by act of parliament or ſtatute made treaſon, pe- 


tit treaſon, or miſpriſion of treaſon, by words, writing, cy- 
phering, deeds, or otherwiſe howſoever, ſhall be adjudged to 
be high treaſon, petit treaſon or miſpriſion of treaſon, but 


only ſuch as be declared and expreſſed to be treaſon, petit 


treaſon, or miſpriſion of treaſon in or by the act of parlia- 


ment of the twenty- fifth year of king Edward III. concern- 


ing treaſon, nor any pains, penalty or forfeiture to enſue 
upon any offender in treaſon, petit treaſon, or miſpriſion of 
treaſon, than ſuch as are ordained by that ſtatute; and all 
offenſes made felony or præmunire ſince 1 H. 8. not being fe- 


lony or within the ſtatutes of præmunire before, and all arti- 
cles, c. concerning the ſame are repeald, 


And yet it appears by the ſtatute of 1 & 2 Ph. & M. cap. 
11, that then notwithſtanding the ſtatute of 1 Mar. cap. 1. 


they did take the impairing as well as forging or counterfeit- 
ing the king's coin to remain treaſon, for by that ſtatute of 
10 2 P. & M. cap. 11. that makes the importation of forein 
counterfeit coin to be high treaſon it is provided, that any 
that ſhall be accuſed of the offenſes contained in the ſame 
ſtatute, or any other offenſe concerning the impairing, coun- 
terfeiting or forging of any com current within this kingdom, 
ſhall be indicted, arraigned, tried, convicted and attaint 
by ſuch like evidence, and in ſuch manner and form as hath 
been uſed in England at any time before the firlt year of the 
rian-of king / nfs. 


So that it ſeems they took impairing of any coin current 
to be a treaſon in force, but on the other fide it may be ſaid, 
1o they took alſo the forging of any forein coin current to 
be treaſon, when as yet the ſtatute of 4 H. 7. concerning 

C ͤ ðZ F -,*o 


This proviſo was abſolutely neceſſary in relation to the 
treaſon in counterfeiting forein coin contrary to the ſtatute of 


RL 


— 
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forging of forein coin made current ſtood repeald by 1 E. 6, 
but it is plain that no ſuch conſequence could be made, for 
by the ſtatute of 1 Mar. ſeſſ. 2. cap. 6. forging of forem coin 
made current here is enacted to be treaſon ; 1o that as to the 

int of forein coin made current here, tho the ſtatute of 


4 H. J. cap. 18, ſtood repeald, yet 1 Mar. cap. 6. ſtood in 


force at the time of the making of the ſtatute of 1 & 2,P, 


i | 1 
Then enſues the ſtatute of 5 Eliz. cap. 11. which reciting 


in expreſs words, that the ſtatute of 3 H. 5. concerning clip 
ping, &c. is repeald by 1 Mar. cap. 1. and the milchief that 
happens thereby enacts, “ That if after the firſt day of May 


next clipping, waſhing, rounding, or filing for wicked lucre 


or gain's ſake any of the proper monies or coins of this 


realm or the dominions thereof, or the monies or coins of 
< any other realm allowd and ſufferd to be current within 
* this realm or the dominions thereof, or that hereafter at 
any time ſhall be lawful monies or coins of this realm or 


* of the dominions thereof, or of any other realm, and by 
« proclamation allowd and ſufferd to be current here by the 
queen, her heirs or {uccefſors, ſhall be taken, deemed and 


* adjudged by virtue of this act to be treaſon, and the of- 


( fenders, their counſellors, conſenters and aiders {hall from 
© and after the firſt day of May be deemed traytors, and ſuf- 
< fer pain of death and forfeit their goods, and forfeit all 


their lands during their lives only. 


© 'Thar all, that by charter have lands or goods of tray - 
A tors within their liberties, ſhall have theſe : a proviſo that 


this act make no corruption of blood or loſs of dower. 


And the act of 18 Eliz, cap. 1. declaring that the falſifying, 
impairing, diminiſhing, ſcaling or lightning of money was 


not within the act of 5 Elix which ought to be taken ſtrict- 


ly according to the words thereof, and the like offenſes not 


by any equity to receive the like puniſhments or pains, enaCts 
thoſe offenſes to be treaſon rats in totidem verbis with that 
of 5 Elix with the like proviſo; and note this clauſe in both 
ſtatutes, and the offenders being lawfully thereof convict or at- 
tainted according to the due order and courſe of the laws of this 
realm ſpall ſuffer the pains of death. 


Thele 


bg”. 

— 
3 
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3 

* 
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Theſe acts do in effect declare, that this was not treaſon 
within the ſtatute of 25 E. 3. and that the ſtatute of 1 Mar. 
cap. 1. repeald that declaration that was made in 3 H. 5. and 
gives the reaſon, becauſe the law being penal ought to be ta- 
ken and expounded ſtrictly according to the words, and the 
like offenſes not by any equity to receive the like puniſh- 
ment, and therefore lightning or ſcaling were not within the 
act of 5 Eliza and neither within the act of 25 E. 3. againſt 

counterfeiting the coin. „CC ˙ ns 

And yet it is obſervable, that thoſe very judges, which were 
preſent at the making of the ſtatute of 5 Eliz, yet upon a 


ſolemn conſideration in Wright's caſe, J. 6 Eliz. Dyer 230. 


did agree, that the judgment in treaſon pro tonſura monete An- 
lie is no other but to be drawn and hanged, and accordingly 


judgment was given in that caſe ; and upon ſearch of the 
precedents at Newgate I find, that altho ſome judgments in 


caſe of clipping of money are to be drawn, hanged, beheaded 


and quartered ; yet the greater number both of former and 
latter times have been only to be drawn and hanged (g) ac- 


cording to the judgment in 6 Elix 


And therefore my lord Coke, Pl. Cor. p. 17. tho he agree, 


that the judgment for counterfeiting the coin of England is 


only to be hanged and drawn, as it was before the ſtatute of 


25 E. z. ſeems nevertheleſs to be miſtaken, when in the ſame 


page he ſaith, that if any be attainted for diminiſhing the 
king's money upon the ſtatutes made in the time of queen 
Mary or queen Elizabeth, becauſe it is high treaſon newly 


made, the offender ſhall have judgment as in caſe of high 


treaſon, wiz, to be drawn, hanged, beheaded, diſmembred, 


quartered, c. for the greater number and better precedents 
run only to be drawn and hanged; and ſo it was lately ru- 


led upon great conſideration in a caſe in the king's bench (0), 


tho perchance it is not error, whether the one judgment or 
other be given. 


Upon the whole matter therefore it ſeems to me, 1. That 


altho it ſhould be admitted, that clipping of the coin of Eng- 
. = land 


2 Morgan's caſe, Cro. Car. 383. man, 1 Ven. 254. 2 Lev. 98. Raym. 
(% The caſe of Bellew and Nor- 234. : 


Hiftoria Placitorum Corong. 219 


?U—U—U— — — — 


220 Hiſtoria Placitorum Corong. 


— — 


— 


land continued treaſon notwithſtanding the ſtatute of 1 Mar. 
that yet it is at this day treaſon merely by the ſtatute of 5 Eliz, 
and therefore every indictment at this day for clipping or 
impairing, Tc. mult purſue the words of the ſtatutes of 5 & 
18 Eliz, and conclude contra formam ſtatuti; and this not only 
in the caſe of clipping of forem coin, which certainly was no 
treaſon after 1 Mar. and before 5 Eliz. but alſo in relation to 
the coin of England; and the reaſon is, 1. Becaule this ſtatute 
hath added a qualification to thele treaſons of clipping or 
lightning, viz. it mult be for lucre's ſake, which mult be ex- 


preſly laid in the indictment, but need not have been ſo laid 


by the ſtatute of 3 H. 5. for tho perchance it was intended, 
yet it was not expreſſed in that ſtatute, neither needed it 


then to have been in the indichment. 2. Becaule in expreſs 


words the ſtatutes of 5 & 18 Eliz, ſav, that it ſhall be trea- 


{on by virtue of this ſtatute, which is not a bare recital as in 
the beginning of the ſtatute, that the ſtatute of 3 H. 5. was 


repeald ; but it is alfo an expreſs enacting clauſe, which is in 
effect excluſive of any other law to make it treaſon, but 


this of 5 or 18 Fliz, for theſe words are in both the ſtatutes, 


3. Becauſe it extremely alters the conſequences of a judg- 
ment in treaſon, for here is no loſs of dower, no loſs of land 
but during life, no corruption of blood, ſo that thele ſtatutes 


did perfeQly intend a total new eſtabliſhment and qualifica 


tion of this treaſon. 


2. That altho this be a new law, yet in as much as nei 


ther at common law nor after the {ſtatute of 25 E. 3. the 


treaſons or offenſes concerning money had any greater judg- - 


ment, than ſuch as is given in caſe of petit treaſon, namely 


tor the man to be drawn and hanged, the woman to be burnt, 


no higher or other judgment is to be given upon the ſtatutes 
of the 5th or 18th Elia, and hence it is, that in the ſtatute of 
25 E. z. tho it rank counterfeiting money among high trea- 
{ons, yet it alters not the judgment that was at common law, 
nay tho it be moſt certain, that the ſtatute of 25 E. 3. as to 
ſome points of bringing in forein money be introductive of : 
new law, yet in as much as it concerns money, wherein the 


higheſt judgment at the time of 25 E. z. was only that of 


petit 


3 


58 

34 
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petit treaſon, it doth not inhanſe the judgment higher; and 
accordingly it was reſolved upon great advice and confidera- 
tion of precedents Car. 2. Banco Regis in the cafe (i) for clip- 
wr ß 
z. That upon any trial of counterfeiting, clipping, wa- 
ſhing, Tc. the coin of England or forein coin made current, 
there is no neceſſity either upon the trial or the indictment 
of two witneſſes, required in other cafes by the ſtatutes of 
1 E. 6. cap.12. and 5 E. 6. cap. 11. | 
For as to the counterfeiting of money, or ſo much as was 
treaſon for impairing money, by 1 U 2 P & M. cap. 11. it is 
expreſly provided, that no other evidence ſhall be requiſite ei- 
ther upon the indictment or trial than was before the ſtatute of 
1 E. 6. and as to clipping and waſhing the very ſtatutes of 
5 and 18 EM in expreſs terms require only a conviction and 
attainder according to the order and courſe of the law; and 
therefore tho the ſtatute of 5 E. 6. cap. 11. enact, that two 
witneſſes or lawful accuſers ſhall be required upon proceeding 
for any treaſon, that now be or hereafter ſhall be, yet that 
datt is thus far derogated by thoſe two acts, that require only 
an indictment, a conviction and attainder according to the 
order and courſe of the law generally; for tho it be held, 
that the ſtatute of 1 U 2 P. © M. cap. 10. that enaQs, that all 
trials of treaſon ſhall be according to the courſe of the com- 
mon law, doth not take away the neceſſity of two witneſſes 
upon the indictment, becauſe that is a diſtinct thing from the 
trial, 14 Eliz, lord Lumley's caſe, Dy. 99. Co. P. C. þ.25. yet the 
words (convittion and attainder after the order and courſe of the law) 
mentiond in the ſtatutes of 5 and 18 Eliz. include the indict- 
ment as well as the trial, and therefore even without the aid 
of the ſtatute of 1 U 2 R&M. cap. 1 1. reſtores the whole 
proceeding according to the order of the common law in caſe 
of clipping or waſhing, as the ſtatute of 1 & 2 Ph. & Mar. 
doth in expreſs words in caſe of counterfeiting. 
And note, upon the ſtatutes of 5 and 18 Eliz. tho Iriſh coin 
be not current in England, when of a baſer allay, yet it is 
| e 5 20 2 


(i) This I take to be the forecited caſe of Beller and Norman, 1 Ven. 254. 
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the king's coin, and clipping or waſhing in England the coin 


of Ireland is treaſon by thoſe acts, for the words are the coin 


of this realm or dominions thereof, which extends to Ireland. 
4. The fourth thing obſervable upon theſe ſtatutes is, that 
the act of 1 Mar. cap. 1. reducing all treaſons to the ſtandard 
of 25 E. 3. doth not only repeal treaſons, that were newly 
enacted de novo, but ſuch acts concerning treaſon as were only 
declarative, as this of 3 H. 5. among others. 
IV. The fourth thing, that I propounded to conſider, is the 


| hiſtory of the puniſhment of counterfeiters, &c. of coin be- 


fore the ſtatute of 25 E. 3. and how it hath ſtood ſince. 


In this kingdom and indeed in all kingdoms the counter- 
feiting of the king's money hath been in all ages crimen leſe 
 majeſtatis (), tho in many of the old books (1) it comes un- 
der the general title of crimen fall 


But the puniſhment in its kind and degree hath among 1s 


very much varied both in relation to the monetarii or money- 
ers, that were intruſted with the making of com, and others, 
that took upon them to counterfeit the king's coin: among 
the laws of king Athelſtan, J. 19. ſet down by Brompton, 
P. 843. Una moneta fit in toto regni imperio, & nullus monetet 
extra porcum, fi monetarius reus fuerit, amputetur ei manus, & 
ponatur ſupra monete fabricam, accord Hoveden ſub anno 1127. 


M. Paris ſub anno 1125. (m) 


In the time of Henry I. it is written by Simon Dunelmenfis, 
P. 214. Monetarii totius Angliæ principales deprehenſi adulteri- 
nos, ſcilicet non puros ex argento, feciſſe denarios, juſſu regis fi- 
mul Wintoniæ congregati omnes una die amputatis dextris eviran- 

3 . 5 tur; 


(k) By the old Roman law, Qui num- Jeſtatis crimen committunt, & quicungue 
mos aureos, argenteos adulteraverit, la- ſolidorum adulter poterit reperiri, flatii- 
verit, conflaverit, raſerit, corruperit, vi- marum exuſtionibus mancipetur, Lil. 
tiaverit, vultuve principum . ſignatam mo- IX. Cod. tit. 24. l. 2. See alſo Milkin's 
netam, præter adulterinam, reprobave- Leges Anglo-Sax. p. 59. in notis. | 


rit, honeſtior in inſulam defortandus, (1) Bratton, Lib. III. de corona, cop. 3. 
humilior aut in metallum damnandus, F. 1. Glanvil. Lib, XIV. cap. 7. Fict.. 


aut in crucem tollendus; and whatever Lib. I. cap. 22: | 

degree he was of, ejus Jona fiſto vindi- (mn) Leges Ethelſtani, l. 14. Milk. Leg. 
caniur : fee Jul. Pauli ſententias recep- Anglo-Saæ. p. 59. See allo Leges Edgar!, 
as, Lib. V. tit. 12. f. 12. and Lib. V. 1.8. Conſtitutiones Ethelredi in Fine. 


lit. 25. 6. 1. Afterwards by a law of Leges Cnuti, I. 8. 
Tonſtauine, Cudendæ pecuniæ obnoxii mar- | 


a 
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tur; Et ibidem p. 2 3 1. Qui falſos denarios fecerit, oculos & in- 
 feriores partes corporis per det; and Knighton, p. 2377. H. 1. 
ſtatuit, wt fures ſuſpenderentur, falſarii oculos & genitalia amit- 

3 terent, © ut denarii & oboli eſſent rotundi. (n) 

1 Knighton, p. 2453. © Edwardus primus tenuit parliamentum 
= apud London, fecit mutari monetam regni, que illo tem- 

pore fuit viliter retonſa & abbreviata, unde populus regni 


comperiens trecentos & plures de illo delicto & felonii 
publicè convictos, quorum quidam fuerunt ſuſpenſi, qui- 
dam diſtracti & ſuſpenſi ſecundum delicti quantitatem & 
qualitatem, & ordinavit, quod deinde Sterlingus & quadrans 
« deinceps eſſent rotundi:“ ſo that clipping was then held 
treaſon or at leaſt felony. „ 5 
After the ſtatute of 2 5 E. 3. the puniſhment hath been 
conſtantly to be drawn and hanged, becauſe that was the pro- 
per judgment of it before the making of the ſtatute. 
And altho the courſe hath been in treaſons concerning the 
king's perſon not to allow the privilege of clergy, yet before 


in antient time to allow the privilege of clergy upon an in- 


dictment for counterfeiting money. (o) 


yet whereas in caſes of treaſon regularly he that ſtands mute 


_ counterfeiting coin the priſoner ſtanding mute was put to pain 


graviter conquerebatur, & rex veritatem inquirens, & 


25 E. 3. cap. 4. pro clero it had been thought and practiſed 


8 But after that ſtatute cler gy was not allowable | Th 2 1 
counterfeiting money, 19 H. 6. 47. b. Stamf. Pla. Cor. 114. b. 


ſhall be thereby convicted, 1 5 E. 4. 3 3. 4. Stamf. Pla. Cor. 1 50. 4. 
becauſe not within the ſtatute of Weſtmin. 1. cap. 12. (p), yet 
we have ſome hiſtorical inſtances, that upon indictment of 


fort & dure. Knighton tempore R. 2. ſub anno 1389. before 
1 Belknap, 


(n) Wilk. Leg. Hen. I. p. zo. ſub anno 
1108. p. 308. ſub anno 1125. | 
(o) For clergy was antiently denied 
only in ſuch treaſons, as were immedi- 
ately againſt the king's perſon, and there- 
fore Co. P. C. p. 16. clergy was allowed in 
the caſe of counterfeiting the great ſeal. 
See alſo the caſe of Purdon, (J. 18 E. 2. 
B.R. Rot. 25. Rex. Southton) who was 
admitted to his clergy on being convicted 


1 
4+ 
_— 
__ 
_— $ 
—_ 


8 


of felony and ſedition in counterſeiting 
the great ſeal; but in Thorpe's caſe, 
(T. 21 E. 3. Rot. 23. Rex.) who was 


convicted of ſedition in levying war, it 


was adjudged, that he could not be ad- 
mitted to his clergy: nota la diverſite ; 
bur the 26 H. 8. cap. 13. takes away cler- 


gy in all caſes of treaſon; vide autea in 


notis p. 185 & 186. 
(2) 2 Co. Inſt. 177. 


nete convicti, qui fimul tracti fuerunt & ſuſpenfi, & quidam vi- 


or for waſhing, clipping, ſcaling, impairing, or diminiſhing 


matter concerning money, wherein the judgment at common 


to be exceeded by the intent of thoſe ſtatutes, which brought 
leſſer offenſes concerning money, as clipping, into the ſame 
rank of offenſe with Bc | Dan for they are all of- 
fenſes in pari materia, and ſo ſhall have a parity of judg- 


555 
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Belknap, Skipwith and others apud Lincoln ſeptem falſarii mo- 


carius de Wintringham obmuteſcens adjudicatus eſt ad panam 
mutorum ; but at this day the law is taken otherwiſe, and 
that ſtanding mute amounts to a conviction of the crime. 

And in ſhort at this day in all caſes of treaſon for coun- 
terfeiting the coin of this kingdom, or of any the domini- 
ons thereof, or of forein coin made current by proclamation, 


the ſame, tho moſt of theſe are made treaſon by new acts 
of parliament, as 1 Mar. cap. 6. 5 Elix cap. 11. 18 Eliz, cap. 1. 
yet the judgment is only for a man to be drawn and hanged, 
for a woman to be burned, and fo, (as I ſaid) it was ſo- 
lemnly reſolved. CD I ge 

And the reaſon is, becauſe tho moſt of theſe be new 
treaſons made by act of parliament, yet they are all in their 


law was, as in caſe of petit treaſon ; , and that judgment was 
not altered by 25 E. 3. in caſe of counterfeiting, which is 
the higheſt offenſe concerning money, and therefore is not 


I > 3 


CHAP. 


NA 


5 
== 
We 


_ 
_ 
8 


7s „ 
1 


trial of treaſon in compaſſing the king's 
War, as is before obſerved, and therefore as to that purpoſe 


{ "RY 
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C H A P. XX. 


Concerning treaſon in bringing ih falſe 
money. 


HE next point of treaſon i 13, cf any man bring 4 in falle 


money into this realm counterfeit to the money of Eng- 


ud, as the money called Luſhborough or other like to the 
ſaid money of England, knowing the money to be falſe, to 
merchandize or make payment in deceit of our lord the king 


and of his people. 


vable. 
I. That the money in this caſe muſt be imported from a 


ſorein nation, for here it is not the counterfeiting, that 1s the 


treaſon, but the importing ; and yet it ſeems by the general 


words of the ſtatute of z5 H. 8. cap. 2. the counterfeiting it- 


{elf, tho out of the kingdom, may be tried in the king's 


bench, or before ſpecial commiſſioners, a8 well as any other 
treaſon. . 

But at common law the counterfeiting beyond the ſea 
ſeems not to have been ſuch a treaſon as could be tried here, 


as treaſon in adhering to the king's enemies might have been, 
and therefore the importing was made treaſon by this act. 
Altho Ireland be within the ſtatute of F 5 H. 8. cap. 2. for 


out of the realm of England, yet it hath been held upon the 
obſcure book of 2 H. 7.10. that an importation of counters 


feit coin from thence into England is not treaſon here within 


that ſtatute, principally becauſe the counterfeiting itſelf is pu- 


nihable by the ſtatute of 25 E. 3. which is of force in Ires 


Mm m land. 


'T ouching this 5 of treaſon theſe things are obſers 


eath or levying of 
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| conveniences touching coin imported from forein parts, ſome- 
times they imported true coin of England, but ſuch as was 


imported forein coin, which yet paſſed between merchants, 
and filled the kingdom with bad money to the detriment of 
trade and the king's coinage. ; 


dinances made, called Statutum de moneta magnum, de moneta 
parvum, N Articuli de moneta, by which ſearches were ordain- 
ed of all coin imported, that if any clipt money or any fo- 
taken, it thould be pierced and redeliverd to the owner, if 
it were falſe it ſhould be detained, and the bodies of ſuch as 
had falſe or clipt money to be attached (a), and if ſuſpicious, 
_ detained till he produce his warrant ; that money be received 
by weight: and by the ſecond, viz. Statutum de moneta paruum, 


for the firſt offenſe he ſhould loſe the money, for the ſecond 


ter incurratur ; that if they were not merchants, they ſhould = 
Pierce the clipt and counterfeit money and {end it to the ex- 


be found, it ſhould be forfeited to the king; and by Articuli 


obtained in the kingdom by common uſe are deſcribed and 


5 


—— 


land. Co. P. C. p. 18. And the like reaſon holds for the Iſt of 

Man; before this ſtatute there was ſome difficulty what this 

RR. --- „„ e 
In the time of king Edward I. there were three great in- 


clipped, ſometimes they imported counterfeit coin like to the 
coin of England, but of a baſe allay; and moſt times they 


And to remedy theſe inconveniences were thoſe three or- 


rein money, other than of England, Ireland or Scotland, were 


that if any merchant brought in clipt or counterfeit money, 


he ſhould loſe his money and goods, and for the third 4 
corporibus ſuis de omnibus bonis © catallis ſuis nobis totali- XZ 


change, otherwiſe in whoſe hands ſoever ſuch money ſhould 
de moneta the ſeveral faulty coins, forem and others, that had 


eas SS e 
Buy the ſtatute of 9 E. 3. cap. 2. Item, © That no falſe mo- 
« ney or counterfeit Sterling be brought into this realm or elſe- 
« where within our power upon forfeiture of ſuch money.” 
5 1 CC He By 
| (a) See an ordinance to this purpoſe in the reign of king John. Milk. Leg. An. 3 
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peyn as forfeirure de vie & membre. 
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B an act or rather an advice, Rot. Parl. 17 E. 3. n.15. ge 
nul ſoit fi hardy de porter fauſſe & malveis monoie en roialme far 


Rot. Parl. 20 E. 3. n. 15. A complaint of importation of 


| falſe money, eſpecially the falſe money called Luſſhebnrnes, 


praying de punir ceux, qe ſont trovex culpables de Papport, ou 
de le reſceit de eux ſachant le fauxiſme, par judgment come faux 
monyers. „ e 

Ro. Quant a ceſt point de ceux, qe apportent Ia faux mony 


deins le realme, & qe le uſent per voy de merchander ent ſachaiant, 


le roy voet, quils eient judgment de vie & de membre, come 


faux monyers, ſolonc les leys & cuſtomes de realme ; but this 


was never drawn up into an act: yet Rot. Parl. 21 E. z. 1. 19. 


the commons deſire the penalty may ſtand according as was 
ordained in the laſt parliament, and that it extend as well to 
the time paſt as to come, & qe nul chartres de pardon ſoient 


grant de dit fauxime & treaſon they were anſwered, that the 
juſtices ſhould be aſſigned to enquire of the time paſt and to 


come after this act, and to do right, and that pardons be not 


granted cy legerment. ES . 
By which it appears, that it was never ſettled to be trea- 


bon till 20 E. 3. and even from that time there was but a 
aint proceeding upon that offenſe. „„ 


But this ſtatute of 25 E. 3. was that, which made the fi- 
nal ſettlement in this point. . . 
But this makes only the apporters themſelves, their aiders, 


abettors, and aſſiſtants, traytors, not thoſe, that receive it 
at the ſecond hand; and this ſtands with reaſon and is con- 


ſonant to the ſtatute of moneta before cited, which rendred 


the merchants offenſe puniſhable at the third time with death, 
but ſubjected others only to loſs of the money, if not pierced 
and carried to the exchange. N 


II. That it be counterfeit aſter the ſimilitude of the mo- 


ney of England, otherwiſe it is not treaſon: the bringing in 


of money counterfeit after the ſimilitude of forein coin made 
current here by proclamation is not treaſon within this act; 


but by the ſtatute of 1 & 2 Ph. & Mar. cap. 1 1. it is enacted, 


“That if any perſon after Fan. 20. next ſhall bring from 
a | | = BE | 1 0 « the 


— 
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the parts beyond the fea into this oh or into any of the 
dominions of the {ame any falſe and counterfeit coin of 
money being current within this realm as aforeſaid, (viz, 


* by the ſufferance and conſent of the king and queen,) 


cc 
cc 


cc 


© (which extends to the ſucceſſors) knowing the ſame coin or 


“ money to be falſe and counterfeit, to the intent to utter 


or make payment of the ſame within this realm or any 
* the dominions of the ſame, by merchandizing or other- 


cc 


* wile, that every ſuch offender, their counſellors, procu- 
© rers, aiders and abettors ſhall be deemed traitors, and for- 


« feit as in caſe of high treaſon. 
And by the ſtatute of 1 4 Elix cap. 3 . of forein 


coin not current by proclamation, as wall without the realm 
as within, is made miſpriſion of treaſon ; but that act extends 
only to the counterfeiting, whether within the realm or with- 
out, but not to the bare importing; the inſtance that is here 

given is of Luſhboroughs, which were a bale counterfeit com 


after the ſimilitude of Engliſh coin. 


Other monies both before and after this ſtatute there: were, 
fone counterfeit, {ome clipt, ſome of baſer metal, ſome ſo- 


rein, which had their ſeveral courſes and periods in this realm: 


Pollards and Crokards, that obtaind ſome time in Edward I. 
but. were after decried by proclamation 24 E. 1. vide Dy. 81. 
Other ſeveral baſe coins in the ſame king's time mentiond in 
the ordinance of Articuli de moneta, black money, which had 
been formerly current here, recald by the ſtatute of 9 E. 3. 
de moneta, cap. 4. Suskins, Dodkins, and Gally half-pence re- 
cald by the ſtatute of 11 H. 4. cap. J. 3 H. 5. cap. 1. Scotch 

money recald by the ſtatute of 3H. 5. cap. 1. Blankes re- 


cald by the ſtatute of 2 H. 6. cap. 9. and ſeveral penalties, 


ſome general, ſome of felony applied to them; but theſe | 
were for the moſt part out of this ſtatute, and obtaind here by 


connivence, till recald. 


III. The next qualification of this offenſe is, that the 


bringer in muſt know it. 
IV. The next qualification is, that he muſt bring it to 


merchandize or make payment chereof i in deceit of the king 


and his e 


. 1 


1 
„ 8 
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Counterfeiting of the king's coin without uttering of it is 
treaſon; clipping, waſhing, &c. by the ſtatutes of 5 and 18 
Fliz. is treaſon, but it mult be for gain or profit, and here 
the importing is not treaſon, unleſs it be to merchandize or 
. 5 . 
And hereupon my lord Coke (b) concludes, that he muſt 
merchandize therewith, vr make payment thereof; it is a fa- 
vourable expoſition, but the ſtatute is not, that if he import 
and merchandize, but pur merchandizer & payment faire, if it 
were to that intent, the ſtatute makes it treaſoon. 
And by the ſtatute of 1 & 2 Ph. & May. cap. i 1. touching 
importation of coin counterfeit of forein money, it mult be 
to the intent to utter and make payment of the ſame ; and 
tho the belt trial of an intention is by the act intended when 
it is done, yet the intent in this caſe may be tried and found 
by circumſtances of fact, by words, letters, and a thouſand 
evidences beſides the bare doing of the fact. VV 
As in caſe of thoſe many acts, that prohibit lading of wool, 
gold, filver, Oc. with an intent to tranſport the fame, 
whereby ſome are made felony, c. the intent ſhall be tried 
in thole caſes (being joined with an act) by circumſtances, 
that evidence the intent of that action, for tho bare intens 
tions cannot receive any trial, yet intentions joined with an 
overt- act, as here importation, may be tried and diſcoverd 


buy circumſtances. 


Ss that it ſeems the very importing of counterfeit money 
pur merchandizer, Oc. to the intent to merchandize or make 
payment therewith, tho no ſuch merchandize or payment be 

. actually made, is treaſon by this ſtatute, if the party imports 
ing know it to be ſuch, and that as well his intent as his 

knowledge lies in averment and proof. „ 

And thus far concerning treaſons relating to money. 


(a) Co. P. C. P. 18. 
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ſon litting as } 


— —— —— 


HAF. XXI. 
Concerniug high treaſon in killing the 
chancellor, &c. 


Come ſhortly to treat of the laſt kind of high treaſon de- 
1 clared by this aft. 5 3 
Si home tuaſt chancellor, treaſurer, ou juſtice noſtre ſeigneur le 


roy del un banck ou del autre, juſtice in eyre, ou de aſſiſes, © 
touts autre juſtices aſſignes de yer & terminer, eſteant en lour 


place feſant lour office. 3 5 
I. This ſtatute extends only to the actual killing of ſome 
of theſe officers, and therefore a conſpiring to kill any of 


theſe without actual killing of any of them is not treaſon ; but 
if many conſpire to do the act, and one of the conſpirators 


actually do it, this ſeems to be treaſon in them all, that are 
abettors or counſellors to do the act, as is before inſtanced in 
levying of war, and therefore there is a particular act made 


3 H. 7. cap. 14. that makes the conſpiring the death of a 


privy counſellor to be felony. (a) 5 
If a man only ftrike or wound one of theſe officers, tho 
in the execution of his office, this is a great miſpriſion, for 


- which in ſome caſes the offender ſhall loſe his hand (6), as 


was once done in the caſe of my lord chief juſtice Richard- 


uſtice of yer and terminer, but it is not trea- 
ion within this t. | - 
5 . II. This 


(a) But this act extends only to ſuch Harley, Eſq (afterwards earl of Oxford) 
offenders, as are the king's ſworn ſer being ſtabd by .4nrhony Griſeard, who was 
vants, whoſe names are entered in the then under examination before a commit— 
cheque-roll of the king's houſhold, and tee of privy council, it was enacted, 
who is under the ſtate of a lord; and © That whoever ſhould unlawfully at- 
according to lord Coke's opinion the con- © tempt to kill, or ſhould unlawfully af: 
ſpiracy mult be plotted to be done within © fault, ſtrike or wound a privy counſel- 
455 king's houſhold. Co. P. C p. 39. by lor in the execution of hi office, ſhall 


cc 


this ſtatute the offender was not depri- © ſuffer death as a felon without benefit 


ved of the benefit of the clergy 3 but by “ of clergy.” 


9 Alu. cab. 16. on occaſion of Robert (b) 5 Co. Tſt. 140. 
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II. This ſtatute extends to no other officers but thoſe as 
bove-named, and therefore not to the lord ſteward, conſt as 
ble, marſhal, admiral, or lord of parliament, tho in the ex- 


erciſe of their offices; it may be murder, but not treaſon. 


Co. P. C. p. 18. 
A juſtice of Peace, tho there be in the end of his com- 


miſhion of the peace, nee non ad diverſa felonias, malefacta aus 
gend & terminand, is not a juſtice of er and terminer within 


this act, for the juſtices of oyer and terminer are intended 
ſuch, as have their commiſſion ad audiend & terminand, Tc: 


as the principal deſignation of their office; and thus it is in 
r ananes £50, that ſpeak B ally of pale of "Por and 


' rerminer. (c) 


Hut a juſtice of peace may be alſo a jultice of oyer and ter- 
3 by another commiſſion, as many times they are, and 


then they are within this ſtatute, when they are litting by vir⸗ 


tue of that commiſſion. 
The lord keeper, when there is a lord chancellor alſo, as 


there may be both at the ſame time, ſeems not to be within 


this law; bur if there be no lord chancellor, then the lord 
Keeper is within this act, for by the ſtatute of 5 Elis. cap. 18. 


their office 1s declared to be the ſame to all intents and pur- 


poles, as if the lord keeper were lord chancellor. 


But the commiſſioners of the cuſtody of the ſeal (4 Y or 
ſor the treaſury are not lord chancellor or lord treaſurer 
within this act, and therefore at ſuch times as the treaſury 
bath been in "loa thole commilhoners have not the 


| ſame power as the lord treaſurer, as in cales of writs of er- 


ror by the ſtatute of 31 E. 3. cap. 12. (e) in the exchequer 


before the lord chancellor and treaſurer, and ſo for the {et- 
ting of the prices of wines by the ſtatute ot + E 6.7), 


neither do they fit as lord treaſurer in the exchequer=ham 
er, AS judges of equity. 


(c) 9 Co. 118. 5. Cro. Elig. 8), 697. (e) ſow Ap 31 Eli cap. 1. 

(4) Rut it ſhould ſeem, that now they () This power is given by 37 nl 8, 
are within the act, ſince by 1 V. M. cap. 23. which flatute was revived by 
Il. cap. 21. their office i is declared to be the 589 5 Hd. 6. cap. 19, but there 1s 
the ſame, and they to have the ſame juriſ- nothing of it in the ) . 6. 
dict ion and privile ges, as lord chancellor. . 


. — — 


— — 
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It extends not to the chancellor and under treaſurer of 


the exchequer, nor to the chancellor of the county palatine 
of Lancaſter, nor to the lord privy ſeal, for theſe are ſpe- 
cial officers and of a lower rank, than the lord chancellor or 
treaſurer. | 


III. The third qualification of this treaſon is, that it muſt 
be eſteants en lour places, feſant lour offices ; wherever the ſeal 


is open, whether in the court of chancery or in the chan- 
cellor's houſe, the chancellor or keeper there ſealing writs is 


| ſeant en ſon place, feſant ſon office. 


And the ſame law ſeems to be, if he be hearing of 


cauſes in his chamber, for tho antiently the hearing of cau- 
ſes upon Engliſh bills was rare, yet uſe hath ſufficiently ob- 
taind to give it the ſtyle of feſant ſon office. 
 Quzre, touching the lord treaſurer's diſpatching buſineſs 
in his houſe, whether this be ſeant in ſon place, but fitting 
in the court of exchequer, or exchequer-chamber, or in the 
ſtar- chamber, when it ſtood, had been ſeant in ſon place, Oc. 
The place for the juſtices of the ſeveral courts are the 


courts themſelves, where they uſually or by adjournment fit 


for the diſpatch of the buſineſs of their courts. 
And fo much ſhall ſuffice for this treaſon allo, 
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CHAP. XXII 


Concerning principals and acceſſaries in 


treaſon. on. 


Efore J leave the Gn one concerning high treaſon it 1s 


neceſſary to conſider, whether or how all are principels 
in high treaſon. 


In caſes of felony there are two ſorts of principals, vx. 


principals in the firſt degree, that do the fact, be it in mur- 


der or any other felony, and principals in the ſecond degrec, 


that are preſent aiding and abetting the felony. 


And regularly in felony there are two ſorts of acceſſaries, 
1. Acceſſaries before the fact, which are not preſent, but yet 


counſelling, commanding, or abetting the felony, but in 
- manſlaughter no ſuch acceſſaries can de before: and; 2, Ac 


ceſſaries alter, ſuch as knowing a felony to be done by ſuch 


a man do yet receive or maintain him, unleſs it be a wife 
receiving her huſband (a); of this hereafter in its due place. 


Now in treaſon thus far it is agreed of all hands, 1. That 


there are no acceſſaries 4 parte ante, but all ſuch as ccunſel, 
conſpire, aid, or abet the committing of any treaſon, hes 


ther preſent or abſent, are all principals. 2. It is likewiſe 


agreed of all hands, that in all treaſons, except that which 
concerns counterſeiting the great or privy ſeal, or money, 


whoſoever knowingly receives, maintains, or comforts a trai- 
tor, is à principal in high treaſon. Co. P. C. 16, 138. and ſo 


it is there cited to be reſolved in the caſe of Abington, 


who received Garnet, that was one of the conſpirators in the 
powder treaſon: that which hath occaſioned the doubt hath 
been the reſolution in Conyer's cale, Dy. 296. who was in- 


dicted, that proditorie receptaſſet, Oc. Fairfax, ſciens ipſum di- 
rer ſas pecias monctæ ad ſimilitudinem monete Angliæ vocat {hil- 


| (29 Vide ſupra P. 4”; 


OOo . n 


if 
i 
14 


Pla. Cor. p. 138. and yet it is ſaid by the fame author, Paſche 


ſuffers him to elcape, this 1s treaſon in the gaoler. Sram. 
Pl. Co. 32. 


for treaſon, this is held treaſon, tho he that breaks the pri” 
but my lord Coke holds, that he muſt be knowing it. Co. Ma. 


ted to the Tower of London for ſuſpicion of treaſon 5 and 


liament: the commons defired the duke of Glouceſter (then 


* * — _ 
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lings de falſo metallo falrieiſſ upon this he and others were 
diſcharged, becauſe it was miſpriſion of treaſon only, and 
not treaſon ; but this opinion is contradicted by my lord Coke, 


9 Fac. 12 Rep. 21. the receiver of a counterteiter of the ſea] 
or money is no traitor. 

We will ſee therefore in what cafes an 30 ex poſt facto 
will be treaſon in relation to the aid of him, chat commit 
teth this or any other treaſon. 

A man is impriſoned for treaſon, the br voluntarils 


If a perſon be acielied for treaſon, he that reſcues him is 
guilty of treaſon. 

And fo if a man be impriſoned for treſon, and another 
priſoner or any other perſon breaks the priſon, and lets out 
the party impriſoned for treaſon, this is treaſon in the party 
that breaks the priſon. 1 H.6. 5. Stamf. Hl. Cor. 3 2. nay, if 2 
ſtranger breaks the priſon, and lets out one there impriſoned 


ſon knew not that any there was impriſoned for treaſon; ſo 
reſolved by ten judges, P. 16 Car. Croke 5 8 3. Benſted's c: oe - 


Cart. ſuper ſtatutum de frangentibus priſonam. (l) 
Rot. Parl. 2 H. 6. n. 18. in ſchedula. Mortimer was commit- 


23 Feb. 2 H. 6. was indicted, quod per covinam, confeder 4. 
tionem © aſſenſum Willielmi King, Tc. pro diverfis denario- 
rum ſummis eidem Willielmo King per prefatum Johannem 
Mortimer promiſſis, idem Johannes turrim predict falſo & 
proditorie fregit : the indictment was removed into parlia- 
ment, and John Mortimer likewiſe brought into the par- 


commiſſiond to hold the parliament) that the indictment 
might be affirmed, and that John Mortimer de prædictis pro- 
ditionibus & feloniis convincatur : thereupon the duke and 
lords at the requeſt of the commons affirm the inditt- 
4 5 met 

| | 60 2 Co. Inſt. 590. | 


"I — 


** ——_— 
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ment by act of parliament, & quod prædictus Johannes Morti- 
mer de proditionibus © feloniis prediftis convincatur, & quod 
trahatur per medium civitatis, & ſuper furcas de Tyburne ſuſpen- 
datur, & ad terram projiciatur, & caput ejus amputetur, & in- 
teriora ſua comburantur, & corpus ejus in quatuor partes divida- 
ter, & caput ejus ponatur ſuper portam pontis London, Oc. 
& quod bona © catalla, terras & tenementa ſua, tam in domini- 
co, quam in reverſione, domino regi forisfaciat. 
so that it ſeems, tho the ſtatute of 25 E. 3. ſpeak not of 
theſe offenſes, yet they are in a manner incidents, and virtu- 
ally included within he original offenſe, and therefore theſe 
caſes of voluntary permiſſion to eſcape, reſcue, breach of 


priſon tranſlate the original offenſe upon him, that commits 
it by the common law; and theſe would be treaſons as well 
in the caſe of counterfeiting of coin, as other treaſons. 


But herein theſe things are obſervable, 1. This judgment 


in Mortimer's caſe is not at all now in force, nor binding, for 


the ſtatute of 1 Marie repeals not only enacted treaſons, but 
declared treaſons, that were not within 2 5 E. 05 and 2. That 
therefore at this day, if one be committed for ſuſpicion of 


treaſon, and another break gaol to let him out, yet unleſs 
the party impriſoned were really a traitor, this is no treaſon 


at this day. 3. But if he were really a traitor, then break- 


ing of the priſon to enlarge him is treaſon, and a treaſon of 


4 greater puilt, than a knowing receiver, and then it is tre- 


ſon by virtue of the common law, for it is a kind of inci 


dent; the like of a receiver of a traitor, or a gaoler that 


ſuffers him voluntarily to eſcape, thoſe are incident treaſons 
by the common law, and virtually included in the ſtatute of 


25 E. z. as well as a receiver of a traitor knowingly. = 
The differences therefore ſeem to be theſe, which ſtate 
and reconcile the whole matter. 

Firſt as for new treaſons. If an act of parliament enact a 
new treaſon, and that the offender, his counſellors, abetters, 


and aiders thereunto ſhall ſuffer as traitors, this doth not 
make receivers or comforters after the fact guilty of treaſon, 
lor expreſſum facit ceſſare tacitum; ſuch a clauſe we ſhall 


| find 
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find in the ſtatute 23 Eliz. cap. 2. for a new felony (c), 
5 Eliz. cab. 1. in caſe of a premunire. (d | 
If an offenſe be made treaſon in the offender, his procurers, 
counſellors, abetters, conſenters, (without the word thereunto) 
yet it ſeems to me for the ſame realon it doth not make the 
knowing receivers traitors, unlels the words receivers or 
comforters be alſo inſerted: for the former words import an 
_ offenſe preceding or concomitant to the act of treaſon, but 
the latter words receivers and comforters are after the offenſe, 
and fo of another nature: and this difference appears ex- 
preſly by the ſtatute of. 1 3 El cap. 2. where abetters, pro- 
curers, and counſellors are made guilty of high treaſon ; but 
receivers and comforters (e) after the fact are only within the 
ſtatute of præmunire; the like in 27 Eliz, cap. 2. where the 
coming of a prieſt, c. is treaſon, but his receiver, aider or com- 
forter is felony: lo 5W@6E. 6. cap. 11. and 1 Elix cap. 5. the 
offenders, their counſellors, abetters and procurers, and all and 
every their aiders and comforters knowing the ſame extend to 
55. We eng ay 5 „ 
The word (aid) is of ſomewhat a more doubtful extent, 
yet we {hall find in thoſe ſtatutes and ſome others the word 
aid to be applied to an aiding after the offenſe, and not in it 
or to it; but it {ſeems to me, that when it is joined only 
with thoſe that import a conſent to the offenſe, (as procurers, 
counſellors, aiders, abetters, or counſellors, conſenters and aiders, 
as in the ſtatute of 5 Eliz. cap. 11. for clipping, 18 Elk. 
cap. 1. for impairing, 1 Mar. ſeſſ. 2. cap. 6. for counterfeiting 
forein coin, it mult be conſtrued of thoſe that are aiders in 
the offenſe, and not bare receivers of the perſon, _ 
But in all new treaſons, thoſe that reſcue him from pri- 
{on or ſuffer him voluntarily to eſcape being lawfully commit- 
ted to his cuſtody, tho thele are not expreſly containd in that 
new act of treaſon, yet they are traitors by a neceſſary con- 


ſtruction of law upon the act itſelf ; but if the act, be general 


4 making 
(e) The words of this ſtatute are, counſellors, aiders, affiſtants and cdi. 
alacrs, procurers, and abetters. | forters. | | 


| (4) The words of this ſtatute are (e) The words in this place of the ſta- 
more extenfive, vis. abetters, procurers, tute are, aiders, comforters or mnt aint”! 
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making a man a traitor for ſuch an act without mentioning 
in what degree his aiders, or abetters, comforters, or receivers 
ſhall be, it ſeems probable, that the receiver, knowing it, is 
| thereby virtually made allo a traitor ; this, I ſay, ſeems 
probable, but molt certainly procurers, conſenters, and aiders 
ro the fact are thereby traitors, tho not ſpecially ſo enacted; 
this is agreed in Conyer's caſe, Dy. 296. Co. P. C. 16 & 138, 
Szcondly, As touching treaſons within the act of 25 E. 3. 
The procuring, counſelling, conſenting, or abetting ſuch 
treaſons, tho not ſpecially expreſſed in that ſtatute, is 
treaſon within that ſtatute. Co. P. C. cap. 64. p. 1 38. and ſo is 
the receiving of a traitor, or a gaoler's voluntary permitting 
him to eſcape, if he were in truth a traitor. © 
In caſe of the knowingly receiving of a perſon guilty of 
counterfeiting of coin, or of the great ſeal, there is diverſity 
of opinion, M. 12 © 13 Elix Dy. 296. and my lord Coke 
himſelf in his 12 Rep. p. 8 1. 9 Fac. ſays, that it is not trea- 
ſon, and yet Pla. Cor. cap. 64. p. 138. he holds it treaſon, tho 
this latter opinion is the more probable, the former is more 
merciſu. 5 VFC - 
But in all other treaſons againſt the king within the ſta- 
tute of 25 E. 3. the receiver of a traitor knowingly makes 
the receiver a traitor: this was Abington's caſe for receiving 
Garnet guilty of the powder treaſon. Co. P. C. p. 138, 
Only this difference is to be obſerved, he, that being com- 
mitted for treaſon breaks priſon, may be indifted for break- 
ing of priſon before he be convict of the principal offenſe, 
for which he was committed, but not of treaſon, but it will 
be only felony by the ſtatute de frangentibus priſonam, for this 
ſtatute de frangentibus priſonam makes it not treaſon ; and if 
it did, yet the ſtatute of 25 E. 3. makes it no treaſon, 
becauſe not within the ſame ſtatute, and conſequently 1 Mar. 
cap. 1. exempts it from being treaſon ; but he, that reſcueth a 
perſon impriſoned for treaſon, or ſuffers him voluntarily to 
elcape, ſhall not be arraigned for that offenſe, till the prin- 
cipal oftender be convict of that offenſe ; for if he be acquit- 
ted of the principal offenſe, the gaoler that ſufferd the eſcape, 
ws Pp pP VVV 
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principal traitor, and ſhall not be ſaid an acceſſary, yet thus 


yer's caſe, Dy. 296. 2. That if he be indicted by a ſeveral 


charged of the crime of receipt of him. 3. If he be indicted 
| ſpecially of the receipt in the ſame indictment with the prin- 
cipal offender, as he may be, yet the jury muſt firſt be char- 
ged to inquire of the principal offender ; and if they find him 
guilty, then to inquire of the receipt, and if the principal be 


ſibly proceſs of utlary may go againſt him, that receives, at 


 bimus infra, & vide ſupra. 


| therefore the conviction of lady Alice Liſle, nor indeed was there any proof, that ſhe 


| harbouring whom ſhe was convicted of (g) x And. n. 154. P. 109. 


8 


8 — 
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and he that made the reſcue ſhall be diſcharged ; and the like 
in felony. Coke Mag. Car. ſuper ſtat. de frangentibus priſonam 
b. 592. and the reaſon is, becauſe tho reſcuing a perſon char. 
ged with treaſon, or ſuffering him wilfully to eſcape be a 
great miſdemeanor, yet it is not treaſon, unleſs in truth and 
reality he were a traitor, for a man may be arreſted or im- 
priſoned under a charge of treaſon, and yet be no traitor. 

And tho the receiver of a traitor, knowing it, be a 


much he partakes of an acceſſary, 1. That his indictment 
mult be ſpecial of the receipt, and not generally, that he did 
the thing, which may be otherwiſe in caſe of one, that is a 
procurer, counſellor, or conſenter; thus it was done in (on- 


indictment, he ſhall not be tried till the principal be conviQ- 
ed (F), upon the reaſon of the gaoler and reſcuer before gi- 
ven, for the principal may be acquitted, and then he is diſ- 


not guilty, then to acquit both; and accordingly it was ruled 
in Arden's caſe, (g)) : V 
For tho in law they be both principals in treaſon, and poſ- 


the ſame time as againſt him, that did the fact; and tho the 
principal appear, proceſs _ go on againſt the other (other- 
wiſe in the caſe of an acceſſary in felony, Stamf. Pla. Cor. 47.) 
yet in truth he is thus far an acceſſary, that he cannot be 
guilty, if the principal be innocent. - 

How far Mortimer's caſe agrees with law at this day, vide- 


3 5 That 
„ Sce poſtea Book II. cap. 28. And treaſon) was not at that time convicted. 


x Fac. II. was contrary both to law and at that time knew he had been in the 
reaſon, for that Hicks the principal (for rebellion. State Tr. Vol. IV. p. 105. 


3 
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That, which will not make an acceſlary to felony after the 
fact, will not make a man principal in treaſon ; therefore 
ſending of a letter for his deliverance, or ſpeaking a good 
word for him, Cc. will not be treaſon. Stamf. Pl. Cor. 4 1. B. 
how far charitable relief will do it, vide infra ſuper ſtatutum 
13 El cap. I. | 55 A 


> 


———QHAP ML 
Concerning forfeitures by treaſon. 


+ FaAving gone thro the ſeveral treaſons declared by this ſta< 
tute, I ſhall now proceed to what follows in this ſta- 
tute; which is, 1. Touching forfeitures of high treaſon. 
2. Touching declaring of treaſon by parliament, and under 
this head ſhall conſider thoſe ſeveral declarations and new en- 
ated treaſons ſince the ſtatute of 2 5 E. 3. and how they ftand 
at this day. J) a I. 
I he forfeitures for treaſon are either goods or lands. 
As to goods: the gs prerogative as to goods forfeit for 
treaſon is the ſame as to forfeitures for felony, only there ſeems 
to be ſome difference in relation to grants thereof. 2 2 Aſſ. 49. 
The king grants to the maſter of St. Leonard's Omnia bona & 
ceatalla tenentium ſuorum fugitivorum, © felonum qualitercunque 
damnatorum. A tenant of the maſter's was convict and at- 
taint for killing of the king's meſſenger, which at that time 
was held high treaſon ; it was ruled, that the maſter ſhall 
not have the goods of this perſon by force of this general 
F As to lands this ſtatute of 25 E. 3. goes farther, Et ſoit a 


entendus, qe les caſes ſuiſnoſmes doit eſtre adjugge treaſon, qe ſe 
extend a noſtre ſeigneur le roy & ſa royal majeſty, & de tiel 
manners de treaſons le forfeiture des eſchetes appertenont a noſtre 
 ſeigneur le roy, ci bien de terres & tenements tenus des autres, 
come de lui meſme. 3 I hall 


— 
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and he that made the reſcue ſhall be diſcharged ; and the like 
in felony. Coke Mag. Car. ſuper ſtat. de frangemibus priſonam 


P. 592. and the reaſon is, becauſe tho reſcuing a perſon char- 


ged with treaſon, or ſuffering him wilfully to eſcape be a 


great miſdemeanor, yet it is not treaſon, unleſs in truth and 
reality he were a traitor, for a man may be arreſted or im- 
priſoned under a charge of treaſon, and yet be no traitor. 


And tho the receiver of a traitor, knowing it, be a 
principal traitor, and ſhall not be ſaid an acceſſary, yet thus 


much he partakes of an acceſſary, 1. That his indictment 


muſt be ſpecial of the receipt, and not generally, that he did 


the thing, which may be otherwiſe in caſe of one, that is a 
procurer, counſellor, or conſenter; thus it was done in Con- 
vers cale, Dy. 296. 2. That if he be indicted by a ſeveral 


indictment, he ſhall not be tried till the principal be convid- 
ed (F), upon the reaſon of the gaoler and reſcuer before gi 
ven, for the principal may be acquitted, and then he is diſ- 


charged of the crime of receipt of him. z. If he be indicted 


| ſpecially of the receipt in the ſame indictment with the prin- 


ipal offender, as he may be, yet the jury mult firſt be char- 


ged to inquire of the principal offender ; and if they find him 
guilty, then to inquire of the receipt, and if the principal be 
not guilty, then to acquit both; and accordingly it was ruled 


in Arden's caſe. (g) 


For tho in law they be both principals in treaſon, and pol: | 


ſibly proceſs of utlary may go againſt him, that receives, at 
the ſame time as againſt him, that did the fact; and tho the 
principal appear, proceſs may go on againſt the other (other- 
wiſe in the caſe of an . in felony, Stamf. Pla. Cor. 47.) 


yet in truth he is thus far an acceſſary, that he cannot be 


guilty, if the principal be innocent. 


How far Mortimer s caſe agrees with law at this day, vide 


bimus infra, & vide ſupra. 


3 LY That 


| (f) See poſtea Book II. cap. 28. And treaſon) was not at that time convicted, 


therefore the conviction of lady Alice Liſle, nor indeed was there any proof, that ſhe 
x Fac. II. was contrary both to law and at that time knew he had been in the 
reaſon, for that Hicks the principal (for rebellion. State Tr. Vol. IV. p. 105. 
harbouring whom ſhe was convicted of (g) 1 And. u. 154. p. 109. 
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That, which will not make an acceſſary to felony aſter the 
fact, will not make a man principal in treaſon; therefore | 
ſending of a letter for his deliverance, or ſpeaking a good 9 
word for him, c. will not be treaſon. Stamf. Pl. Cor. 4 1. b. 1 
how far charitable relief will do it, vide infra ſuper ſtatutum 1 
. m 
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CCH AP. XXII. 
Concerning forfeitures by treaſon. 


Hine gone thro the ſeveral treaſons declared by this ſta- 
11 tute, I {hall now proceed to what follows in this ſta- 
tute; which is, 1. Touching forfeitures of high treaſon. 
2. Touching declaring of treaſon by parliament, and under 
this head ſhall conſider thoſe ſeveral declarations and new en- 
ated treaſons ſince the ſtatute of 25 E. 3. and how they ſtanʒd 
I) be forfeitures for treaſon are either goods or lands. 
As to goods: the king s prerogative as to goods forfeit for 
treaſon is the ſame as to forfeitures for felony, only there ſeems 
to be ſome difference in relation to grants thereof. 22 Afſ. 49. 
The king grants to the maſter of St. Leonard's Omnia bona & 
catalla tenentium ſuorum fugitivorum, & felonum qualitercunque 
damnatorum. A tenant of the maſter's was convict and at- 
taint for killing of the king's meſſenger, which at that time 
was held high treaſon ; it was ruled, that the maſter ſhall 
not have the goods of this perſon by force of this general 
=_ Es 
As to lands this ſtatute of 25 E. 3. goes farther, Et ſoit a 
entendus, qe les caſes ſuiſnoſmes doit eſtre adjugge treaſon, qe ſe 
extend a noſtre ſeigneur le roy & ſa royal majeſty, & de tiel 
manners de treaſons le forfeiture des eſchetes appertenont a noſtre 
 ſeigneur le roy, ci bien de terres & tenements tenus des autres, 
come de lui meſme. | I ſhall 
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I ſhall here examine, 1. Of what lands the king ſhall have 
the eſchete upon attainder of treaſon, and 2. In what man- 
ner or degree he ſhall have thoſe eſchetes. 3. Where a ſub- 
ject in point of privilege or franchiſe ſhall have theſe royal 
— 5 . . 

I. As to the firſt of theſe, what lands ore forfeit to the 
king by attainder of treaſon, my lord Coke, Pl. Cor. p. 19. 
gives a full account of them, which I ſhall repeat with ſome 
additional obſervations: 1. At common law the lands entaild 


were forfeited for treaſon, becauſe it was a fee-fimple condi- 
tional; but by the ſtatute W. 2. de donis conditionalibus the 


_ forfeiture of lands entaild, even in caſe of treaſon, was taken 
away, and the general words of this ſtatute of 25 E. 3. doth 
not repeal the ſtatute of Weſtm. 2. „%% ol 

But ſome later ſtatutes have given to the king the forfeiture 
for treaſon of lands entaild : the ftatute of 21 R. 2. cap. 3. 


did give the forfeiture of lands entaild to the king for the 
treaſons therein mentiond; but that ſtatute with the whole 


_ parliament of 21 R. 2. was repeald by the ſtatute of 1 H. 4. 
ach. z. . „ Om.” 


their heirs and ſucceſſors, and ſuch perſons as claim to any 
© of their uſes, all ſuch right, title, intereſt, poſſeſſion, Wc. 
“as they might have had if this act had not been made. 


And by the ante of 33 HB. cp. 20. (a), © That if ny 


« perſon be attaint of high treaſon by the courſe of the 
4“ common law ſuch attainder {hall be of as good force, as if 
it had been by parliament; and the king, his heirs and 
« ſucceſſors ſhall have as much benefit by ſuch attainder, as 
well of uſes, rights, entries, conditions, as poſſeſſions, re- 
£* verſions, remainders and all other things, and ſhall be 

REI — 5.2 "= .- ed 
(a) See the cauſe of making this act, 3 Co. Rep. 10. b. 


| By the ſtatute of 26 H. 8. cap. 13. in fine lands entaild are 
forfeited by attainder of treaſon, viz. © All ſuch lands, tene- 
ments and hereditaments, which any ſuch offender ſhall 
have of any eſtate of inheritance in ule or poſſeſſion, by 
any right, title or means, within any of the king's domi- 
“ nions at the time of any ſuch treaſon committed, or at any 
< time after, ſaving to all perſons, other than the offenders, 
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"Gnas in the actual and real poſſeſſion 9 the lands, tene- 
ments, hereditaments, uſes, goods, chattles, and all other 
things of the offender, which his highneſs ought to have, 
if the attainder had been by authority of parliament, with 


out any office or inquiſition to be found for the fame, ſa- 
ving to all perſons, (other than the offenders and their 
heirs and aſſigns, and other perſons claiming by, from or un- 

der them or to their uſes after the treaſon committed) all 


ſuch right, title, ule, poſſeſſion, entry, reverſion, remainder, 


intereſt, condition, foes, offices, rents, annuities, commons, 
leales, ind all other commodities and hereditaments what- 
ſoever, which they ſhould, might, or- e to have, if 
this act had not been made.” : 
And the ſtatute of 5 & 6 Ed. ö. cab. I 1. is to the ſame 
effect. 

Theſe ſtatutes as to ; the ſorfeiture of lands tals remain 
in force, and are not repeald by the ſtatute of 1 Mar. and ſo 
it hath been often ruled, and particularly by all the Judges in 
the lord Sheffield's caſe 2 1 Fac. de quo poſtea. 


And the reaſon is, becauſe the ſtatute of 1 Mar. cap. 1. en- 


acting, that no treaſon ſhall be but what was enacted by 
25 E. 3. ,and that no pains of death, penalties or forfeitures 
| ſhall enſue for doing any treaſon, other than be in the ſtatute 
of 25 E. z. theſe Words other than be mentiond in the ſtatute 

of 25 E. 3. refer to treaſons, not to forfeitures or penalties; 
and therefore tho by the ſtatutes of 26 and 33 H. 8. new pe- 
nalties, viz. forfeitures of lands intaild, are introduced, this 
une is not repeald, but only new tones not m: £1ond 
in 25 E. z. ſo that at this day, if tenant in tail be attaint of 
treaſon, the eſtate- tail is forfeited, and yet this attainder works 
no corruption of blood as in relation to the heir in tail: 
vide the lord Lumley's caſe cited in Dowtie's cale, 3 Co. Rep. 10. b. 
Grandfather, tenant in tail, father, and ſon, the father is at- 
taint of 900 and dies, the grandfather dies, the land ſhall 
deſcend to the grandchild, for the father could forfeit no- 
thing, for he had nothing to forfeit ; and the ſtatute of 26 
H. %. that gives the forfeiture of tenant in tail, yet corrupts 
not the blood by the attainder of the father. 
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And therefore it is agreed in the principal caſe, that if af: 
ter 26 H. 8. and before 3 3 H. 8. which veſts all in the king 


without office, if tenant in tail had been attainted of trea- 


ſon, and died in that interval, the land would have deſcended | 
to his ſon till office found; but otherwiſe in caſe of tenant 
in fee · ſimple attainted and dying before office, the freehold is 
caſt upon the king without office, becauſe none could take it 
2. The king at common law and by virtue of this ſtatute 


| was entitled to a right of entry, where the party was in 


merely by diſſeiſin or abatement, but not to a right of entry, 


where the poſſeſſor was in by title; but at this day by virtue 
of the ſtatute of 33 H. 8. above-mentiond the king is entitled 


to a right of entry in both caſes, and that without office, 
but then there mult be an inquiſition or ſeizure to bring the 
king into the actual poſſeſſion; and if he grant it over be- 


fore ſuch ſeizure, the grant muſt be ſpecial, not of the land 


ſimply, but of the right to the land, otherwiſe neither land 
nor the right of entry paſleth ; it 18 ſo adjudged in Dowty's 
| cale, 3 Co. Rep. 10. b. „ „%% ¾ ᷣ 5 


lands, or a right to reverſe a judgment given againſt him by 
writ of error, or a right to bring a formedon, or writ of 
entry, but hath no right of entry without ſuch recovery in 


treaſong 3 Co. Rep. 3. 4. marquis of Wincheſter's caſe, 3 Co. Rep. 
10. b. Dowty's cale ſo adjudged ; but yet there have been 


this judgment. 


ſon, and died leaving iſſue, tho the feoffor againſt his own 
feoffment could not claim any right at the time of the trea- 
ſon; yet it was adjudged, 1. That there remaind in him ſuch 
a right of the entail, as was forfeited to the king. 2. And 

5 as that 


3. If a perſon committing treaſon hath at the time of 
the treaſon committed a bare right of action touching any 


waa — PEP NOR * 
5, © . ö 4 8 


a . TY a 0 * r * * g 8 WR 3" aac — 5 * 0 9 
n W N ö nn * R FR * r R * * 5 . * ä 
: 5 4 5 $ * * 9 G c * W r * , * a 3 r bs, E N 7 8 2 L = OTIS r N 4 I e REP 2 "TIRE? = _—_— 
* N * wh WF FAIT R ö 2 8 n 15 a Fox R * D 3 . q * N . r 8 3% RO. 
8 r ET PPP R 9 9 i ö N ' Eh 8 . — ö ; ; 
D., os 2 ts ts 6 * n — © | & _s I * * 4 * : 
OY I wy 2 9 — - :, >» 


ſuch action; this right neither at common law nor by the 
ſtatute of 33 H. 8. is given to the king by the attainder of 


two great caſes reſolved, that tread hard upon the heels of 
H. 15 Elix. Pl. Com. 5 5 2. b. Walfngham's caſe : Wyat tenant 


in tail of the gift of king Henry VII. the reverſion in the 
crown, made a feoffment in fee, and then was attaint of trea- 
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that the king was in as of his reverſion, and ſhould not be 
ſubject to leaſes duly made by What before his attainder. 
271 Fac. in Camera Scaccarii Stone and Newman's caſe, it was 
adjudged in B. R. and aſfirmed in Camera Scaccarii by the 
greater number of juſtices. Bigott tenant in tail general makes 
a feoffment to the ule of himſelf and his heirs; and before 
the ſtatute of 26 or 27 H. 8. commits treaſon, and is attaint 
of treaſon, and dies leaving iſſue inheritable to the entail, 
then a ſpecial ſtatute is made 31 H. 8. whereby he was to for- 
feit all eſtates and rights; yet it was adjudged, 1. That againſt 
his own feoffment the tenant in tail could have no right, and 
therefore if the caſe had ſtood barely ſo, the right of the en- 
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tail could not have been forfeited by the attainder. 2. But 


when an eſtate returns to him, that is forfeited by the attain- 


der, the king {hall hold this eftate diſcharged of the right of 


the old entail, and that right ſhall never revive to the iſſue. 
3. That the retroſpect of the king's title by the attainder 


| thall over-reach and avoid the remitter, which was wrought 
in the iſſue before the king's actual ſeiſin by the attainder or 


office thereupon. 


of 34 H. 8. cap. 20. enacts, That the heir in tail in ſuch 
* cale {hall have the lands, any recovery, or any other thing 

or things hereafter to be had, done or ſufferd by or a- 
gainſt ſuch tenant in tail to the contrary notwithſtanding”; 
which act coming after 26 H. 8. and 33 H. 8. that gave the 


(e 


forfeiture of lands entaild, is a repeal of thoſe ſtatutes as to 
this caſe, and a reſtitution of the ſtatute de donis conditionali- 
bus in this ſpecial caſe: and therefore, where in Plowden's 
Commentaries (Walfingham's cale) Wyat, who was tenant in tail 
of the gift of the crown, the reverſion in the crown, was at- 
taint of treaſon 1 Mar. he had not forfeited his land by vir- 
tue of the ſtatutes of 26 or 33 H. 8. if there had been no 


more in the caſe; but in that caſe he loſt it, becauſe by a 
ſpecial act of 1 H 2 Ph. & Mar. that attainder was confirmed, 
and further it was enacted, That he ſhould forfeit all the 

—_— fa 


But it is to be noted, that if the king makes a gift in tail, 
ſaving the reverſion to himſelf, the attainder of treaſon of 
ſuch tenant in tail ſhall not bar his iſſue, becauſe the ſtatute 
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lands, tenements and hevedirarnents, e be or any to 
bis uſe was ſeized the day of the treaſon committed, ſs 
ving the right of all perſons other than the perſon at- 
tainted and his heirs, and all claiming under them after 
the treaſon committed; and this act coming after 34 
H. 8. cap. 20. repeald that act as to this caſe, as the act of 
34 H. 8. repeald the acts of 26 and 33 H.8. as to entails of 
the gift of the crown, where the reverſion continues in the 
G 

But ſince all theſe ſtatutes it is enadted by the bee of 
5 s Ed. 6. cap. 11, © That every offender being lawfully 


14 


“ convict of any manner of high treaſon according to the 


* courſe and cuſtom of the common law ſhall loſe "and for- 


feit to the king's highneſs, his heirs and ſucceſſors, all 


4 ſuch lands, tenements and hereditaments, which any ſuch 


66 
in his own right, in uſe, or poſſeſſion, within this realm 
cc 


the time of ſuch treaſon committed, or at any time after: 


this act coming after 34 H. 8. makes lands of the gift of the 


king in tail ſubject to forfeiture for treaſons, as well as other 


nds entail. 16 Elix Dy. 332. b. 3 
4. At common law the king was not 4 to a 1 


tion, that was in the party attainted; but now by the ex- | 
preſs words of the ſtatute of 33 H. 8. the king is in ſome 
cales entitled to a condition of re-entry belonging to the party 
attainted, viz. not to the land itſelf but to the benefit of that 
condition, which might reduce the land into the poſſeſſion of 
the party attainted, if he had not been attainted, and now 
to the benefit of the king: but herein this difference i is to be 


obſerved. 
1. If the condition be "WY as that the ſubſtance of the 


performance thereof is not bound up ſtrictly to the perſon at 


taint, then ſuch a condition is given to the crown, and he 


may perform it, as the party himſelf might have done in 


cale the condition hath a continuance. 
7 Co. Rep. 1 1. b. Englefeild's caſe: Sir Francis Englefeild con- 
wa his lands to the uſe of himſelf for lite, the remainder 


offender or offenders {hall have of any eſtate of inheritance | 


of England, or elſewhere within the kings dominions at 
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to his nephew and the heirs male of his body, c. with a 


proviſo, that in as much as he might turn prodigal, and there- 
fore for a bridle to him, if Sir Francis by himſelf, or any 
other during his life, ſhould deliver or offer to his nephew a 


ring of gold to the intent to make void the ules, then the 


uſes ſhould ceale : Sir Francis is attaint of treaſon ; it was 
ruled, that the queen in the life-time of Sir Francis may by 
commiſſion, Wc. tender the ring and make void the uſes, for 
it was not perſonally annexed to him, but might be perform- 


ed by the queen. 


This caſe Was judged M. 33 G | 34 Blix but it was 555 


thought ſafe to rely upon this judgment; but 35 Eliz, cap. 5. 
there was a ſpecial act of parliament reciting the attainder 

and the conveyance with the proviſo: “ And it is declared 
and enacted, that the attainder be confirmed, and that the 


queen was lawfully entitled to take benefit and advantage 
of that proviſo in the ſame form, as Sir Francis Englefeild 
(44 | 


might have done, and that the {aid proviſo or condition 
was well performed by the queen's commiſlton :” But ſup- 
pole Sir Francis had died before the queen had made the ten- 


der, then the condition, which was only limited to him du- 


ring his life had been determined, and the queen could not 


have tenderd, for the attainder could not lengthen the con- 
dition longer than the firſt limitation; but on the other ſide, 


if the condition be appropriated and applied to the perſon of 


the party attaint, then ſuch condition is not given to the 


CTOWn. | BE 


The duke of Norfolk's caſe 1 1 Hlix (J) cited in Englefeild's 


caſe to be adjudged and then agreed by the court: the duke 


conveyed land to uſes, provided that if he ſhall be minded to 
revoke, and {hall ſignify his mind in writing under his proper 


hand and ſeal ſubſcribed by three witneſles, that then the 


uſes ſhould be revoked ; it was ruled, that this condition was 
not given to the crown by his attamder. 5 


2 Car. 1. B. R. Sir Milliam Shelly (c) made a feoffment to 


the uſe of himſelf for life, the remainder to his firſt, ſecond, 


Rrr third, 


0 + Co. 13. 4. 985 ner and Hardin in Latch 25, 69, 103. 
() See this caſe by the name of Nar- VV. Jones 134. 


246 Hiſtoria Placitorum Coronæ. 


third, and other ſons in tail, provided, that if Sir William 
Shelly at any time during his life give or deliver, or lawtully 
tender to the feoffees or any of them, their heirs or aſſigns, 
a gold ring, or a pair of gloves of the price of twelve=pence, 
ibſo Willielmo tunc declarante & expreſſante, that the tender was 
to the intent to avoid the deed, that then it ſhould be void, 
and the feoffees ſhould ſtand ſeiſed to the uſe of Sir William 
and his heirs; and it was adjudged in the common pleas, 

that this condition was ſo perſonal, that it was not given to 
the king, but upon a writ of error in B. R. the court was 
divided; Mhitlocꝶ and Jones, that it was given, Croke and Dod- 

deridge, that it was not given to the king, & fic ſtetit. 

In the caſe of Wheeler and Smith (d), Simon Mayne being 


poſſeſſed of the rectory of Haddenham for ſixty years, in 


1643. aſſigned it over to truſtees in truſt for himſelf for 


life, and afterwards to divers other truſts for payment of 
debts and other things, provided nevertheleſs and upon con- 


dition, that if the ſaid Simon Mayne ſhall at the time of his 
deceaſe have iſſue of his body, that then and from thence- 


forth the truſtees ſhall ſtand poſſeſſed for ſuch perſon and 
perſons, and ſuch eſtate and eſtates, as Simon Mayne by his 
laſt will and teſtament ſhall limit and appoint, and for want 


of ſuch limitation and appointment, in truft for ſuch after- 
born child; provided alſo, that if the ſaid Simon Mayne ſhall 
hereafter during his life be minded to make void theſe pre- 
ſent indentures, or any ule or truſt therein, or to limit new 
uſes, and the ſame his mind ſhall declare or ſignify under his 
hand and ſeal in the preſence of two witneſſes, then the 


uſes {hall ceaſe, and then the truſtees {hall ſtand poſleſſed to 


ſuch uſes, as he by ſuch deed or writing, or by his laſt will 
and teſtament in writing ſhall limit and appoint. Simon Mayne 


was guilty of the execrable murder of the king, had iſſue a 


ſon, was attainted, and died without making any ſuch will or 


' revocation or declaration, and by act of parliament all the 


eſtates, which he had or any in truſt for him, and all rights, 


conditions, Tc. were veſted in the crown, who granted this 


rectory to the duke of York, and by him the lame was granted 


4 to 


| (d) See this caſe reported 2 Keb. 564, 608, 644, 763, 772. 1 Mod. 16, 38. 
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to Sir William Smyth : 1t was adjudged in the common pleas, 
and upon a writ of error affirmed in the king's bench, P. 2 3 
Car. 2. that Sir William Smyth had no title to this reCtory : 
1. That this was a perſonal condition and not given to the 
king, under his hand and under his proper hand, being all 
one in ſenſe and appropriate to his perſon. 2. That, if it 
were given, yet the ſame expiring by the death of Mayne 


could not be performed after his death by the king. 3. Ad- | 


mitting it might, yet nothing but the condition was in the 


king, and not the rectory itſelf, till the condition performed. 
4. That conſequently the rectory paſſed not to the duke of 
Dork, becauſe the condition was not performed. 5. Neither 
the performance of the condition nor the benefit thereof 
paſſed to the duke by the general grant of the rectory, but 
it muſt have been ſpecially granted, or otherwiſe nothing 

_ paſſed. 6. That here was no eſtate in truſt for Simon Mayne 
longer than during his life, becauſe the whole reſidue of the 
' truſt was out of him, and was not reducible back to him, 
but by a ſtrict performance of the condition or power, which 
was ſtrictly tied to the perſon of Simon Mayne, and determined 
by his death, and therefore not given to the crown; but if 
it had been given to the crown, and might by the crown be 
transferred to the patentee, yet it ſeems the patentee could 
not transfer or aſſign that condition over to another; but this 
Taft queſtion was not moved, as I remember, for the reſolu- 


tion of the former points made an end of the caſe. 
F. At common law the king by attainder of treaſon was 


not entitled to uſes or truſts belonging to the party attaint : 


thus it is recited to be the law by the ſtatute of 27 H. 8. cap. 


10. and was one of the reaſons of the making of that ſtatute 


for transferring of uſes into poſſeſſion; and hence it was, that 
in ſome general acts touching treaſon, as that of 21 R. 2. 


cap. 3. and in moſt particular acts of attainder, that were 
made after that time, there was ſpecial proviſion made, that 


the parties attaint ſhould forfeit all the lands, whereof they 


or any other to their uſe were ſeized, and in molt of thole 


acts proviſion was alſo made to ſave from forfeiture ſuch 
lands, whereof the perſons attaint were ſeized to the uſe of 
33 opari din any 


N e 3 N . 22 7 
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any other, as may be ſeen in the acts of attainder : wide 
Rot. Parl. 1 E. 4. n. 18. 3 E. 4. n. 28, c. 

And yet, altho the ſtatute of 27 H. 8. cap. 10. had exe- 
cuted uſes into poſſeſſion, ſo that after that ſtatute all uſes 
were drowned in the land, yet there have ſucceeded certain 
equitable intereſts called truſts, which differ not in ſubſtance 

from ules ; nay, by the very ſtatute of 27 H. 8. cap. 10. they 
come under the ſame name, viz. uſes or truſts. 

And by the ſtatute of 33 H. 8. cap. 20. there is a : ſpecial 

_ clauſe, that the perſon attainted {hall forfeit all uſes, Cc. 
and the ſaving is to all perſons other than the perſon attaint- 
ted, and his heirs, and all perſons claiming to the uſe of 
them or any of them. 

And what other uſes there could be at the making of 

the ſtatute of 33 H. 8. but only truſts, ſuch as are now in 
practice and retained in chancery, I know not, and yet ſuch 
hath been the opinion of men, or rather their neceſſity ; in re- 
ſpect of frequent emergencies in eſtates and their diſpoſitions 
thereof, that theſe truſts ſince the ſtatute have not only been 
kept from being executed by the ſtatute of 27 H. 8. but have 
been held and uſed quite as other things different from uſes, 
and from all thoſe burdens, with which uſes were incumbred 

by ſeveral acts of parliament made before 27 H. 8. 

And therefore H. 3 5 Eliz. Croke, n. 2. B. R. Ridler and Pun- 
ter (e), ſuch a truſt not within the ſtatute of 3 H. 7. cap. 4. 
or any other ſtatute of that nature. 

M. 16 Fac. B. R. Croke, n. 23. (F) the king made « leaſe for 
years to Sir Fohn Duncombe of the proviſion "of wines for the : 
king, but in trult for the earl of Somerſet, who was after⸗ 
Wards attainted of telony ; by the opinion of all the judges 

the king ſhall have this truſt, and ſo if a perſon outlawed 
have a bond made to another in truſt for him, it ſhall be 

executed by an information in the exchequer- chamber or 
chancery; but it was agreed by them all, and ſo reſolved in 


Abingtons caſe, that a truſt, if a freehold, was not forfeited 
by attainder of treaſon. 
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But how this reſolution in Abington's caſe can ſtand with 
the ſtatute of 33 H. 8. I ſee not, for certainly the uſes there 


mentiond could then be no other than truſts, and therefore 


the equity or the truſt itſelf in caſes of attainder of treaſon 


ſeems forfeited by the ſtatute of 33 H. g. upon an attainder of 


ceſty qe truſt of an inheritance, tho "Pm the land itſelf 
be not in the king. | 
But indeed, where the king or a common perſon is enti- 


tled to an eſchete by an attainder of felony, there by the at- 
tainder of ceſty qe truſt in fee-fimple the land nor truſt doth 
not come to the king or lord by elchete, for the eſchete is 


only ob defectum tenentis, and in this caſe the king or lord 


| hath his tenant, as before, namely the feoffee in truſt, who 


13 to be e for the ſervices to the king or had, and 


by the attainder of felony of the feoffee, the lord ſhall have 
his eſchete of the lands diſcharged of the truſt; and beſides, 


an attainder of felony is not within the ſtatute of 33 H. 8. 
cab. 20. and ſo it was reſolved by all the court in the exche- 


quer, M. 21 Car. 2. wherein the caſe was thus. (y) 


10 Martii 1 Car. 1. a long leaſe of che manor of 2 Tracy 
came to Sir Ralph Freeman. 


4 Car. 1. The fee- ſimple thereof was conveyed to Sir George : 
: Sands and his heirs in truſt for Sir Ralph Freeman. 
Ju 1633. Sir George having iſſue two ſons, Freeman 
Sands and George Sands, Sir Ralph Freeman deviſed part of the 


manor to Freeman Sands and his heirs, and other part thereof 


to George the ſon and his heirs, and deviſed all the reſt of 
the manor to Freeman Sands and George his brother, and all 
ſuch other ſons as Sir George ſhould have by Jane his wife, 
and their heirs, and made Sr George Sands and Ralph Freeman 
_ executors, and ä them to > convey the term according 


to theſe truſts. 

Ralph Freeman the executor refuſed, Sir Cams took admi- 
niſtration alone to him and his wife cum teſtamento anne xo. 
163 5. Freeman Sands died without iflue, George being his 


brother and heir. 


() r Sid. 403; 


* - LIE. = * * 4 , 2 4 - 1 6 
I LE => = — — 0 - — 4A >—- > — p 
- — — — — — — — — — — — — — q e - 4 - - - —— — 42 — 
1 : —— (2s . — — * - — —— — — — — — _ 2 CES l - ; - 
5 = _ 2 7 — 7 r == * . ** — 3 * 23 tes + * 4 — - 
— £L. mw OV ET +:DLt 0 as *, $6. 2 2 — 2 5 Y Ss 4 — __ * — _—_ * . — 4 of - W — — — ** — " — 
— 1 => 2 obs — —— —— we = — — 41 1 — — — . . _ - 2p l 2 c g n * 
—— RX, *-- : =>, > = ILY 27 Snap — Ws — Ce nn —— — — 4 — — — — 2 — dans 
= WA Ek EE — Cn — c "BR 2 7 8 ERC HTS 2 n == SIT. EE 82 — 1 == 5 — 8 — — — 
* —. EE 4 g = — : : => 2 > AR * - ISS - 8 . — —— N — — —— — 
— — ew, _ = _ DE, — += —— — = 1 8 i o LU E — >» LOR 
n — — 3 e P oy 
\ . £ — n he 2 — „ a —— — 4 


* 24 She. Cw — 
D 
= LEI ES. 5 


8 After! 


3 — 


kc A 


250 Hiſtoria Placitorum Coronæ. 


 Aﬀeerwards Sir George by Jane his wife had iſſue another 
Freeman Sands, but no conveyance was executed of the term 
or inheritance. | 


1655. Freeman Sands murdered his brother George, who 


dying without iſſue all that right or truſt, that was in George 


the brother, deſcended and ſurvived to Freeman. 
7 Aug. 165 5. Freeman the ſon was attainted of felony. 


George. 


23 Nov. 1655. Sir George takes adminiſtration to his {on 


Ihe land being held of the king, as of the manor of Ea. 


Greenwich, the king's attorney preferred an information againſt 


Sir George Sands in the exchequer-chamber to have a convey- 


ance both of the term and inheritance to be executed by Sir 


George Sands unto the king, being the lord of whom the land 
was held; but it was una voce reſolved, 1. That as to the in- 
beritance, tho there were a truſt for George the ſon, and that 
truſt deſcended unto Freeman the murderer, as his brother 
and heir, and was in him at the time of the death of his 


brother and at his attainder, as to the greateſt part of the 


lands, and as to the reſidue of the lands the truſt was origi- 
nally for Freeman Sands, yet in as much as Sir George Sands 


continued ſeized of the fee- ſimple, and fo was tenant to the 


king, tho ſubject to a truſt; yet the truſt eſcheted not to 


the crown, but Sir George held it diſcharged of the truſt. 


2. That the term for years was not extinguiſhed in law by 
the acceſſion thereof to Sir George, as executor or admini- 


ſtrator, tho Sir George had the fee- ſimple, becauſe it was en 


autre droit, that he had the term. 3. That if the term for 
years had been a term in groſs in truſt for the party attaint, 


then by the attainder of felony the king had been entitled 
thereunto, not in point of eſchete, but by his prerogative, ha- 
ving bona & catalla felonum. 4. But this term being to at- 


tend the inheritance the truſt thereof was not like the truſt 
of a chattle in groſs, but was to wait upon the inheritance 


(and otherwiſe it had been impoſſible for the greateſt part to 


have deſcended from George Sands to his brother Freeman 
Sande, unleſs it waited upon the truſt of the inheritance) 


therefore the inheritance remaining in Sir George now dil- 


3 charged 


* 4 * 1 Ts © * 2 - 4 

2 * N 

3 S 
e 


4 630 2.37 o 8 
8 : o 1 0 „ DB A * * F 1 N 
— F 2 3 2 8 2 r VN, MILEY Fry 
r 4 5 barge : 8 . 7 "> e . Z IT A 8 CA EI 1 
ö A a, CE ee AS IEIERY £7 i 5 
L SER a ORIG A os . 8 33% ONE" ITS; * N 
8 CEE th Wh 8 YES > HO Gat Pd - 3; "4 7 8 ae 4 7 : 
e enn ß. F "OE 
» 


„ —— bs 
e, ANI WE FR fog 48 


x . 2 
x 


Hiſtoria Placitorum Corona. 251 


_ 
— 


charged of the truſt by the attainder of Freeman Sands the 


truſt of the term ſhall alſo remain in him, for it is a kind 


of incident or appurtenant to the inheritance. 
And in this caſe the cale of Sir Walter Raleigh was cited, 
which was Mich. 7 Fac. in Camera Scaccarii. Sir Walter Raleigh 


being poſſeſſed of a long term for years of the manor of Sher- 


burn, intending to obtain the inheritance aſſigned this term 
to his ſon an infant upon pretenſe for a truſt for his ſon, but 


= really in truſt for _S „ 
Fir Walter Raleigh then purchaſed the inheritance and made 
a ſettlement upon his ſon, but the ſame was defective, whereby 


the fee-ſimple remained in Sir Walker. © 
1 Fac. Sir Walter was attainted of treaſon, and afterwards 


the king granted all the goods and chattles real and perſonal 
of Sir Walter to Shelbury and Smith in truſt for Sir Walter's 


wite and chuldren. 3 
Sir Malter Raleigh was executed, and upon an information 


in the exchequer, M. 7 Jac. it is declared and decreed, that 
the leaſe was in truſt for Sir Walter, and therefore forfeited 
by his attainder, as well as if it had continued in him, and 
that it ſhould be cancelled, and not incumber the reverſion 


in fee- ſim le. 25 


So that according to this reſolution this truſt for Sir Walter 
was not a chattel, for then it had paſſed to Shelbury and 
Smith ; but it was a kind of appurtenant to the inheritance, 
and together with it was forfeited by the attainder, the con- 
veyance of the inheritance being defective, and accordingly at 


this day it is held by thoſe, that derived under the patent of 


king James. 


6. At common law the king | by attainder of treaſon was 


not entitled to any chattles, that the party had en autre droit, 
as executor, or adminiſtrator, or in right of a corporation 


aggregate. 


But the huſband poſſeſſed of a term in right of his wife 
forfeits it by attainder of treaſon, felony, or outlawry ; but 


as to lands of inheritance, if the huſband be ſeized in right of 
his wife, and is attainted of treaſon, the king hath the free- 
hold during the coverture ; and ſo if tenant for life be = 

1 | tainted 
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tainted of treaſon, the king hath the freehold during the life 
of the party attainted; and fo he had before the ſtatute of 
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26 H. 8. by the der of tenant in tail. 
Touching forfeitures for treaſon by a corporation ſole, or 
aggregate, ſomewhat 3 is Obſervable. 5 
At common law and ſtill to this day in the caſe of 4 cor- 


poration aggregate, as dean and chapter, mayor and com- 


monalty, where the poſſeſſions are in common in the aggre- 


gate corporation, nothing was or is forfeited by the attainder 
of the head of the corporation, as the dean, mayor, Ge. 


At common law a ole corporation, as an abbot, biſhop, 


dean, prebendary, parſon, vicar by attainder of treaſon for- 


feited to the king the profits of their abbey, biſhoprick, pre- 


bend during their incumbency; but their ſucceſſors were not 


bound by chat forfeiture, for tho the profits, as they aroſe 


belonged to their perſons, yet the inheritance Was in N ct 


their church, and ſo not forteited. 


But by the general words of the ſtatutes of 26 and 33 H. 2. 
and by the excluſive ſaving of the rights of others, other 


than the ſucceſſors of the perſons attaint, theſe ſole corpora- 
tions forteited the mheritance, and their ſucceſſors were bound 


: by ſuch attainder ; for it is apparent that H. 8. had not onl 


in proſpect the diſſolution of monaſteries, but had a reſolu- 
tion to curb the clergy, who were too oblequious t to the pope 
and his power. 

And therefore there were 1 attainders of abbots of 
high treaſon, whereupon the king ſeized their poſſeſſions, as 
diſſolved thereby, as appears by the ſtatutes of 27 H. 8. cap. 
28. and 31 H. 8. cap. 13. touching monaſteries, tho the king 
reſted not barely upon ſuch attainders ; but by the {tatutes of 
27 and 31 H. 8. their poſſeſſions are ſettled in the crown by 
thoſe acts, and with this agrees the book of Dy. 289. 

And therefore we may obſerve in the ſtatute of 1 Mar. 
ke 2. cap. 16. for the attainder of the archbiſhop of Canter- 


| bury a cautious proviſo was added, that it ſhould not preju- 


dice his ſucceſſors touching the poſſeſſions of his ſee; this 

was to avoid the queſtion, that otherwiſe might have ariſen 

upon the general words of the torteitures thereby enacted. 
7 | But 


Which he had by any right, title or means, ſavin 
of others, other than the beit and ſucceſſors of the perlon 
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But now by the act of 5 & 6 Ed.6. cap. 11. this nietter 


ſeems to be ſettled, for whereas by the ſtatute of 26 H. g. 


cap. 12. A perſon attaint of treaſon is to forfeit all the lands, 


O 


attaint, which confiſcated the inheritance of ſole corporations 
attaint of treaſon, the ſtatute of 5 © 6 E. 6. cab. 11. en- 


acts ſpecially, that perſons attaint of treaſon ſhall forfeit the 
lands, which they have of any ſtate of inheritance in their 
own right, and faves the right of all perſons, other than the 
perſons attaint and their beirs, which teftores and preſerves 
the right of ſucceſſors, as it was at common law. 

7. By the common law all hereditaments, whether lying 
in tenure or not, as reits, advowſons, commons, corodies 
certain, are * to the king by attainder of treaſon; 
but ſuch inheritances, as lie purely in privity, appropriate to 


the perſon, are not forfeited neither at common law, not by 


any ſpecial ſtatute, as a founderſhip, or corody uncertain. 


8. At the common law by attainder of telony or treaſon 


of the huſband the wife loſt her dower: by the ſtatute of 


1K 8. Cap. 12. no attainder of treaſon or telony excludes 


her dower ; but by the ſtatute of 5 & 6 E. 6. c. 11. the huſs 
band attaing of treaſon the wife {hall loſe her dower; and fo 
it ſtands at this day, except in treaſons enacted by particular 
ſtatutes, where dower is {aved to the wife, notwithſtanding 
the attainder of her huſband of treafon, as upon the ſtatute 


of 5 Eliz, cap. 11. for clipping money, 18 Flix cap. 1. for im- 


pairing money, 5 Eliz. cap. 1. refufing the oath of ſupremacy | 
the ſecond time, and {ome others. 


And thus far concerning the things forfoired by attainder 


pf treaſon, now. 


II. I ſhall conſider in what kind or degree che king hath | 
theſe forfeitures of lands. 


1. Altho thele be called royal * yet the TIE is riot 
in purely as by an eſchete, for he hath thoſe forfeitures in jure 


coronæ of whomſoever the lands be immediately held; yea, 


tho they are held immediately of the king, he hath them 


not in point of eſchete, but jure coronæ or prerogative regalis. 
Tie t 47 E;. 
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' tainted of treaſon, the king hath the freehold i che lle 
of the party A5 and ſo he had before the ſtatute of 
26 H. 8. by the attainder of tenant in tail. 

Touching forfeitures for treaſon by a 1 — 9 0 _ or 
aggregate, ſomewhat 5 is Obſervable. 

At common law and ſtill to this day in the caſe of a cor- 
poration aggregate, as dean and chapter, mayor and com- 


monalty, where the poſſeſſions are in common in the aggre- 


gate corporation, nothing was or is forfeited by the attainder 
of the head of the corporation, as the dean, mayor, Oc. 

At common law a {ſole corporation, as an abbot, biſhop, 
dean, prebendary, parſon, vicar by attainder of treaſor for- 
feited to the king the profits of their abbey, biſhoprick, pre- 
bend during their incumbency ; but their ſucceſſors were not 
bound by that forfeiture, for tho the profits, as they arole 
belonged to their perſons, yet the inheritance was in right of 
their church, and ſo not forfeited. = 
But by the general words of the ſtatutes of 26 and; 33 H. 2. 
and by the excluſive ſaving of the rights of others, other 
than the ſucceſſors of the perſons attaint, theſe ſole corpora- 
tions forfeited the inheritance, and their ſucceſſors were bound 
my by {uch attainder; for it is apparent that H. 8. had not only 

in proſpect the diſſolution of monaſteries, but had a reſolu- 
tion to curb the clergy, who were too obſequious to che pope 
and his power. 

And therefore there were ſeveral attainders of abbots of 
high treaſon, whereupon the king ſeized their poſſeſſions, as 
diffolved thereby, as appears by the ſtatutes of 27 H. 8. cap. 

28. and 31 H. 8. cap. 13. touching monaſteries, tho the king 
reſted not barely upon ſuch attainders; but by the ſtatutes of 
27 and 31 H. &. their poſſeſſions are lettled in the crown by 
thoſe acts, and with this agrees the book of Dy. 289. 

And therefore we may "obſerve in the ſtatute of 1 Mar. 
ſeſſ. 2. cap. 16. for the attainder of the archbilhop of Canter- 
bury a cautious proviſo was added, that it ſhould not preju- | 
dice his ſucceſſors touching the poſſeſſions of his ſee; this 
was to avoid the queſtion, that otherwiſe might have ariſen 
upon the general words of the — thereby enacted. 

3 | But 
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But now by the m of 5 © 6 Ed. 6. cap. 11. this mitter 
ſeems to be ſettled, for whereas by the ſtatute of 26 H. 8. 


cap. 12. a perſon attaint of treaſon is to forfeit all the lands, 
which he had by any right, title or means, ſaving the right 
of others, other than the beit and ſucceſſors. of the perlon 
attaint, which confiſcated the inheritance of ſole corporations 
attaint of treaſon, the ſtatute of 5 & 6 E. 6. cap. 11. en- 
acts ſpecially, that perſons attaint of treaſon ſhall forfeit the 


lands, which they have of any ſtate of inheritance in their 
own right, and faves the right of all perſons, other than the 


per ſons attaint and their heirs, which teftores and preſerves 
the right of ſucceſſors, as it was at common law. 

7. By the common law all hereditaments, whether lying 
in tenure or not, as rents, advowſons, commons, corodies 


certain, are . e to the king by attainder of treaſon; 
but ſuch inheritances, as lie purely in privity, appropriate o 


the perſon, are not forfeited neither at common law, not by 
any ſpecial ſtatute, as a founderſhip, or corody uncertain. 


8. At the common law by attainder of felony or treaſon _ 


of the huſband the wife loſt her dower : by the ſtatute of 


1 E. 6. cap. 12. no attainder of treaſon or felony excludes 
her dower ; but by the ſtatute of 5 & 6 E. 6. c. 11. the huſ- 


band in of treaſon the wife {hall loſe her dower; and ſo 


it ſtands at this day, except in treaſons enacted by particular 
ſtatutes, where dower is ſaved to the wife, notwithſtanding 
the attainder of her huſband of treaſon, as upon the ſtatute 
of 5 Elix cap. 11. for clipping money, 18 Eliz. cap. 1. for im- 
pairing money, 5 Elix cap. 1. refuſing the oath of lupe mary 
the ſecond time, and ſome others. 
And thus far concerning the ching forfeited by attainder 
of treaſon, now. 


IT. I ſhall conſider in what kind or 5 the king hath 


theſe forfeitures of lands. 

1. Altho theſe be called royal hari, yet the king is not 
in purely as by an eſchete, for he hath thoſe forfeitures in jure 
corons of whomſoever the lands be immediately held; yea, 


tho they are held immediately of the king, he hath them 


not in point of eſchete, but jure corone or prerogative regalis. 
TItt 47 E. z. 
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47 E. z. 2 1. b. A manor is held of che king as of his ho- 
nor of D. and the manor eſchetes for the felony of the te- 
nant, it is now parcel of the honor, and therefore by the 
bock if the king grant it out again generally, it ſhall be held 
of the honor, but if it eſchete for treaſon, it is no parcel 
of the honor, and if it be granted out generally it ſhall be 
held in capite, 6 E. z. 32. 4. accordant adjudge : vide the caſe of 
Saffron Walden, More's Rep. n. 301. (i) © ibidem n. 405. the 
caſe of the borough of Southwark. (k) 
2. Where land comes to the crown by aber of trea- 
ſon all meſne tenures of common perſons are extinct; but if 
the king grant it out, he is de jure to revive the former te⸗ 
nure, for which a petition of right lies. 46 E. 3. 19. (1) 
3. If tenant in tail of the gift of the king, he reverſion. 
in the king, make a leaſe for years, and then is attainted of 
treaſon, the king ſhall avoid that leaſe, for the king is in of 
his reverſion, tho. the tenant in tail have iſſue living: this 
hard cafe is ſo adjudged in Commentaries Auſtin's caſe (m) in 
fine, and yet if ſuch tenant in tail had after ſuch leaſe bar- 
gained and ſold, or levied a fine to the king, he ſhould be 
bound by ſuch leaſe as long as there is iſſue. H. 22 Fac. B. R. 
Croker and Kelſy (u), 1 Rep. Alton Woods caſe. (o) 5 
III. The third thing I propounded was the conſideration of 
the eſchetes in caſe * treaſon to ſuch as have royal fran- 
aue or counties palatine, as Durham, Oc. 
At common law divers lords had by ſpecial grant or in 
495 of their counties palatine royal eſchetes of the lands 
held within their franchiſes of perſons atraint of treaſon a- 
gainlt | the king. 
Such was the royal franch iſe of the manor of Wreck in 
John Darcy's caſe, 6E. z. 31. . : 
It appears in the parliament-roll 9 E. 2. n. 8. that che bi⸗ 
ſhop of Durham claimed among divers franchiſes between the 
waters of Tyne and Teſe, and Norhamſbire and Bedlingtonſhire 
in the county of Northumberland, the forfeitures of war, namely 
4 -+=-— hs 


(7) Ao. 159. (n) Plowd. 560. 4 

(* Mo. 257. | (2 Cro. Fac. 688. 1 . A. $43. 

(1) I rake it this ſhould be I. 46 E. 3. (6) 1 Co. 40. J. 3 
Petition 19. 
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the Ld of thole, wh held lands within that motel who 
adhered to the enemies of the king. 

And after many debates in parliament 2 E. z. that liberty 
was allowed him by the — of the king and his council 
in parliament. 

 Clauſ. 1 E. z. part 1. m. 10. and p. 2. m. 20. the precedents 
of the allowance of that liberty being produced, wiz. that 


Anthony biſhop of Durham had the forfeicure of Caſtrum Ber- 
nardi by the forfeiture of John de Baliol, the manors of Hert 
and Hertneſs by the forfeiture of Robert Bruce, the manor of 


Gretham, that was Peter of Montfort's ; s; and, upon the conſide- 
ration of the ſeveral pleadings in thoſe caſes, concordatum eſt. 


per nos & totum concilium noſtrum in ultimo parliaments, quod © 


epiſcopus habeat ſuam libertatem de hujuſmodi forisfacturis juxta 
tenorem & eſfectum carte proavi noſtri, ideo vobis mandamus, 
(. vic the cuſtos of thele lands) gudd de terris d tenementis in- 
fra libertatem epiſcopatiis predicti, in prediftis locis de Nor- 
hamſhire & Bedlingtonſhire in manu noſtra & in cuſtodia no- 


ſtrd per forisfatturan guerre exiſtentibus manum noſtram amo- 
ventes vos ulterius de eiſdem non intromittatis, and the like par- 


ticularly after Clauſ. 1 E. 3. part 2. m. 20. an amoveas manus 


for all the lands of Guido de Bello Campo Comes Warwick, qui 


de rege tenuit in capite infra libertatem epiſcopatus Dunelmentis, 

and likewiſe for the manors of Gainsford, Hert and Hertneſs 
in the hands of Roger de Clifford ſeiſed for the forfeiture of 
war of John de Baliol and Robert Bruce; only the patentees 
not to be put out without an anſwer. 


So that it is apparent, that at common law the biſhop of 
: 8 had the royal forfeitures of war (which was trealon) 
for ſuch lands as were within his liberty, tho they were for- 
merly held of the king immediately in capite, if they lay 


within the precinct of his county palatine; and tho by the 


ſtatute of 7 E. 6. the ſaid biſhoprick was diſſolved, yet by the 
ſtatute of 1 Mar. parl. 2. cap. 3. that act is repeald and the 
biſhoprick with its franchiſes revived. 


2. Yet farther, tho this act of 25 E. 3. declares, that all 


ſuch forfeitures belong to the king, yet this act did not dero- 


Late from the franchiſe of the Diop of Durham or others, 


that 


„„ ea me Den janet gl Cor SE f > — 2 — — ᷑ — 
>= r —— pro RR cr * rr DTS AC TIS = "= 8 - TI nr nk NI — 


— =; — = VC 
— 2 8 — ͤ — 
. F———————_—— 
2 


fs — 
c 
228223 — — — 
. 
=> 


3 = 
— — — — — of 
2 
== — 82 5 — — 
— — 2 
TEES 


1728 
Lo 
| 1 
+ [mv 
1 2 
9 
U 
f 
1 
4.4 1 
1 
j 
N 
WW | | 
| 
* Fl 1 
4 #4 
| 
j by 
WT 
i "i 
Wt. 
8 
1 
e 
4 
* 4 
Fx" 
1 
: + $334 
* {1 
A 
{ 
j 
11 6 
ö "hh 
! ' 
an 
{TI 
9 
* 
mY 
WM 
U 
17 
i 
4b 
288 
i M 
I, 
I" 
! 
12 
; 
TR 
j 1 
j 9 
KG 
Dl. 
141.1 
if! 
* 
145 
off? 
'n 
h 
"51008 
1 
11 
1 
19 
18 
. 
. 
1 
1 
0p 
"RU 
* 
1 
P's 
41 
1 


- — 5 — —<4 ——— — 
Fa 


— 


at 


F 


== 


> A - 5 
= 


+” 
— 
= 


= 


Ez 


9 


256 Hiſtoria Placitorum Corong. 


* 
— 


that had that royal liberty of forfeitures for treaſon, becauſe 
it was in effect but a declaration of the common law, or at 
leaſt an aſcertaining. of it without prejudice to thoſe, that 
had theſe franchiſes of royal forfeitures, either by charter, or 
by reaſon of their county palatine by preſcription ; and this is 
agreed by all the judges in the caſe of the biſhop of Durham, 
P. 12 Eliz. Dy. 288. and accordingly Rot. Parl. 1 E. 4. n. 20. 
& ſequentibus, where by act of parliament a great many no- 
blemen, that were of the party of H. 6. were upon the co- 
ming of E. 4. to the crown attainted and their lands forfeited 
to the king; and ſuch as were within the county palatine of 
Lancaſter annexed to the duchy of Lancaſter, and the reſt 
| lodged in the crown; yet there is a ſpecial proviſion and ex- 

ception of the lands within the biſhoprick of Durham, viz. be- 
tween the waters of Tyne and Teſe, and in the places called 
Norhamſhire and Bedlingtonſbire within the coanty of Nor- 
thumberland, in which liberty and place the biſhop of Durham 
and his predeceſſors of time, whereof there is no memory, 


have had royal right and forfeiture of war in the right of the 


cathedral church of St. Cuthbert of Durham, as by concord in 
parliament in the time of the progenitors of our lord the 
king Edward IV. it hath been —____ EE. 
3. Altho by the ſtatute of 26 H. 8. and 33 H. 8. before- 
mentiond it is enacted, that the king ſhall have the forfeiture 
of all lands, c. of the perſons attainted of treaſon, yet in 
as much as in thoſe acts there is a ſaving of the rights of 
others, the forfeitures for all treaſons, that were within the 
ſtatute 25 E. 3. and conſequently were treaſons at common 
law, by tenant in fee-ſimple, are ſaved to the biſhop of Dur- 
ham and thoſe, that have ſuch royal franchiſes of forfeiture 
of treaſons ; for theſe ſtand as they did before by the opinion 
of five judges againſt four. N 12 Elix Dy. 289. in the biſhop 
of Durham's caſe. I 
4. But as to the forfeiture for new treaſons enacted by any 
of thoſe ſtatutes the lords of franchiſes ſhall not have their 
franchiſe ; this was agreed by all: but thoſe new treaſons 
that were enacted in the time of H. 8. or before, are all re- 
peald by the ſtatute of 1 Mar, cap. 1. = | 
1 5. But 


Hiſtoria Placitorum Corong 2.07 


— 


5. But as to treaſons, that ſtood by the ſtatute of 25 E. z. 


and therefore not repeald by 1 Mar. cap. 1. yet as to the for- 


feitures of tenants in tail, or of lands in the right of churches 
or monaſteries, the perſon that hath jura regalia ſhall not have 
them, becauſe the king before the act of 26 H. 8. was not. 
entitled to the forfeitures of thoſe eſtates; and the ſtatute of 
26 H. 8. ſtands unrepeald as to the forfeitures for treaſons 


within the ſtatute of 25 E. 3. theſe are the points reſolved in 


that caſe of 12 El. 


And therefore it is obſerrable, that in the ſtatutes of 
5⁵ Elix c. 11. whereby clipping is made treaſon, tho the for- 


feiture of lands is only during the offender's life, and no cors | 
ruption of blood, nor loſs of dower, yet there are ſpecial 


proviſo's, that all perſons, which have any lawful grant to 
hold and enjoy the forfeitures of lands, tenements, goods or 
chattles of offenders, and men attaint of high treaſon within 


any manor, lordſhip, town, pariſh, hundred, or other pre- 


cinct within the realm of England and ales ſhall and may at 
all times have like liberty to take, ſeize, and enjoy all ſuch 


forfeitures of lands, tenements, goods, and chattles, as ſhall 


come or grow within their liberties by force of the attainder 
bf any perſon upon any offenſe made treaſon by this act, as 
they might have done by virtue of any grant to them hereto⸗ 
fore made. „ „%%%; ˙ -: 
I do not find the like clauſe to my remembrance in an 
other acts of new treaſon either in that of 1 Mar. ſeſſ. 2. 
cap. 6. for counterfeiting the privy ſignet or ſign manual, or 
in that of 1 & 2 Ph. & Mar. cap. 1 1. for importing forein 


counterfeit coin made current by proclamation, or in that of 
18 Eliz, cab. 1. concerning waſhing of coin, nor in any of 
thoſe temporary acts made for the ſafeguard of the queen's 


perſon, Nc. ſo that upon the reaſon of the reſolution of 12 
Elix the patentees of goods or lands of traitors by patents 


granted before thoſe acts, and particularly the biſhop of Dur- 


ham, whoſe claim is by preſcription, cannot have the goods 


or lands of perſons attainted for thoſe new treaſons: vide 1 3 


Elix cap. 16. a ſpecial proviſion in the act of attainder of ths 
earl of Weſtmoreland and others for the rebellion in the Nort#, 
U un hat 
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that the queen ſhall have and hold againſt the biſhop of Dur- 
ham and his ſucceſſors the lands, tenements, goods and chat- 
tles of the perſons attainted within the county palatine and 


franchiſe of the ſaid biſhop. 


Nay, I cannot fee how the biſhop of Durham can either 
by his antient charters or preſcription claim the goods or 
lands of perſons attaint for bringing in counterfeit coin con- 
trary to the ſtatute of 25 E. 3. for it ſeems that that was not 
treaſon at common law, as may reaſonably appear by what 
has been before ſaid touching that ſubject. PE Ls 


CHAP. XXIV. 


Concerning declaring of treaſons by parlia- 
ment, and thoſe treaſons that were en- 
atted or declared by parliament between 
the 25 of E. 3. and the 1 Mar. 


A Litho the order of the ſtatute leads us to conſider of pe- 
tit treaſon in the next place, yet becauſe I mtend to ab- 

ſolve the whole diſcourſe of high treaſon and miſpriſion of 
treaſon, before I deſcend to crimes of an inferior nature, I ſhall 
proceed to a full conſideration of the whole matter ſpecially re- 
{ating to high treaſon, and ſo far as the ſame is not common 
to other capital offenſes: the ſtatute therefore proceeds, © And 
© becaule many other like caſes of treaſon may happen in time 
to come, which a man cannot think nor declare at this 
“ preſent time, it is accorded, that if any other caſe ſup- 

4 poſed treaſon, which is not above ſpecified, doth happen 
before any juſtice, the juſtice ſhall tarry without going to 
judgment of the treaſon, till the cauſe be thewed and declared 
4 5 before 
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« before the king and his parliament, whether it ought to be 
< judged treaſon or other felony ; and if per caſe any man of 
this realm ride armed covertly or ſecretly with men of 
« arms againft any other to flay him or rob him, or take 
„ him or detain him, till he hath made fine or ranſom to 
„have his deliverance, it is not the mind of the king or his 
& council, that in ſuch caſe it ſhall be judged treaſon, but 
„ {hall be judged felony or treſpaſs according to the law of 
e the land of old time uſed, and according as the caſe re- 
. ß 7 
I bis clauſe conſiſts of two parts, the former, how trea- 
| ſons not ſpecially declared by this ſtatute {hall for the future 
be ſettled. 2. It declareth, that a particular offenſe therein 
mentiond, that was in truth formerly held to be treaſon, 
ſhall not for the future be taken to be ſo. 
As to the former of theſe clauſes touching the declaring of 
treaſons not declared by this act, I ſhall purſue the hiſtory 
thereof at large in what follows, only at preſent J ſhall ſub- 
join thele few oblervations. _ ; „„ 
1. The great wiſdom and care of the parliament to keep 
judges within the bounds and expreſs limits of this act, and 
not to ſuffer them to run out upon their own opinions into 
conftruftive treaſons, tho in caſes, that ſeem to have a pa- 
rity of reaſon (like caſes of treaſon) but reſerves them to 
the deciſion of parliament : this is a great ſecurity, as well 
as direction, to judges, and a great ſafeguard even to this ſa- 
cred act itſelt. J) od 
And therefore, as before I obſerved in the chapter of levy- 
ing of war, this clauſe of the ſtatute leaves a weighty memento 
for judges to be careful, that they be not over haſty in let- 
ting in conſtructive or interpretative treaſons, not within 
the letter of the law, at leaſt in ſuch new cafes, as have not 
been formerly expreſly reſolved and ſettled by more than one 
procedeng, VVV P 
2. That the authoritative deciſion of theſe caſus omiſſi is 
relerved to the king and his parliament, viz. the king and 
both his houſes of parliament, and the moſt regular and or- 
dinary way is to do it by a bill declaratively; and * 
| |  altNO 


A 
* 
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altho we meet with ſome declarations by the lords houſe alone 
in {ome particular caſes, as in that of the earl of Northum- 
berland anno 5 H. 4. and that of Talbot 17 R. 2: tho they be 
deciſions and judgments of great weight, yet they are not au- 
thoritative declarations to ſerve this act of 25 E. 3. but it 
mult be by the king and both houſes of parliament. 
As to the latter of theſe it has been formerly diſcuſſed in 
the ſecond chapter. VVV 
This at common law was held treaſon, and the particular 
reaſon of the adding thereof in this place was in effect to re- 
verſe the judgment given in B. R. P. 21 E. 3. Rot. 2 3. in Sir 
John Gorbegge's caſe (a); and touching this whole matter of 
riding armed, c. vide que dicta ſunt ſupra cap. 14. p. 13 5. 
EW: F Mg : 
Only the printed ſtatute varies from the parliament-roll of 
25 E. 3. p. 2. n. 17. for whereas it is printed in the late fta- 
tutes (covertly or ſecretly) the parliament- roll is chivach arme 
deſcovert ou ſecretment, and accordingly the old written ma- 
nuſcript ſtatutes are written thus, chivach arme deſcovert ou 
en prizy en le realm, Tc. which miſprinting poſſibly hath made 
ſome miſtakes in judgments given of high treaſon, as if to 
ride privily and covertly upon ſuch a private attempt were 
not treaſon ; but to ride diſcovert, openly, were treaſon, when 
in truth neither in one caſe or the other it is treaſon, neither 
at this day nor at common law, if it be only upon a parti- 
cular or private quarrel, as in the caſe of 20 E. 1. between 
the earls of Glouceſter and Hereford (b); and this of Gerbegge, * 
tho it were more guerrino & vexillis explicatis. oo 

But now to reſume what is before promiſed, viz touching 
the firſt matter, namely treaſons not declared by the ſtatute 
of 25 E. z. we {hall find, that between that ſtatute and 1 Mar. 
there were treaſons enacted or declared of theſe kinds: 

1. Such as were {imply declarative treaſons, or ſo many ex- 
politions of the ſtatute of 25 E. 3. 

2. There were new treaſons, that were ſimply enaQted, 
and not declared only, that were perpetual in their inflicus 
tion, but repeald by the ſtatute of 1 Marie. | 

= 55 3. There 
(a) vide ante P. 39. & 138. (5) ſupra p. 135. R)] Flac. fart f. 2 
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There were new treaſons, that ſeem only temporary 
or Ftted to the reigns of thoſe kings, in whole time they 
were made. 

. There were ſome. treaſons, that were perpetual, but 
more explicite declarations or rather expoſitions of the ſtatute 
of 25 E. z. which yet ſtand repeald by the ſtatute of 1 Mar. 


And here I muſt adviſe the reader to take notice of theſe 


| cautions. 


1. Becauſe the hereafter Wetten ſtatutes are many, and 


conſiſting of divers clauſes, that he rely not barely upon the 


abſtracts thereof here given, becauſe poſſibly there may be . 
miſtakes or omiſſions in thoſe abſtracts, but pre the ſta 


tutes themſelves in the books at large. 


2. That tho generally 1 it be a fair topical argument, that 


when offenſes are made treaſons by new and temporary acts, 


they were not treaſons within the ſtatute of 25 E. z. for if 


they were, they needed not to have been enacted to be trea- 
ſon by new ſtatutes, as introductive of new laws in ſuch 
caſes, yet that doth not hold univerſally true, for {ome 
things are enacted to be treaſon by new, yea and temporary 


laws, which yet were treaſon by the ſtarure of 25 E. 3. as 


will appear in the ſequel. 5 
And therefore the ſtatutes of 1 & 2 Ph. & A. cab. 3. 1 E C. 


cab. 12. 23. Flix cap. 2. making ſeveral offenſes felony have . 
this wary clauſe, the ſame not being treaſon within the ſtatute of 


25 E. 
1 hence it was, that whereas by the ſtatute x 13 Flix. 


cab. i. compaſling the queen s death and declaring the ſame 
by writing or printing is enacted to be treaſon during the 


queen's life, but the delinquent is by that ſtatute to be char- 
ged therewith within ſix months, and Throckmor ton Was gene- 
rally indicted for compaſſing the queen's death, and the overt- 
act was by making a writing declaring convenient landin 0 
places for the Spaniſh forces, and the naming of divers popil 
gentlemen in writing, who would be aſſiſtant to that deſign, 
and communicating Ir to the Spaniſh embaſſador, and Throck- 
morton excepted to the proceeding, becauſe not within {ix 
months according to the ſtatute of 13 Elix chat exception wos 


* 1 2 12 85 OVer= 
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and impriſonment, without that wary clauſe above mentiond, 


treaſon before, and a judgment of parliament in point, for it 


commiſſioners (d) aſſigned ad judicandum ſecundum voluntatem 


| ale encountre ſon ſerement : it is true he had judgment, but 
ceeding is entred in patent- roll of 24 E. 3. part 3. m. 3. dorſ. 


liament held in octabis purificationis 25 E. 3. which was a year 


— ta. 


2 
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over-ruled, becauſe it was a charge of treaſon and an overt- 
act within the ſtatute of 25 E. 3. which hath no ſuch re- 
ſtriction, and thereupon he was convict and executed. Camd. 
Annals ſub anno 1534. p. 298. and the like was done upon 
the like exception in the caſe of the ear] of Arundel; quod 
vide Camd. Annals ſub anno 15 8 9. p. 426. ; | 
z. But where an act of parliament made for the ſafety of 
the king or queen's perſon or government enacts any offenſe 
to be felony only, or a miſdemeanor only puniſhable by fine 


it is a great evidence and preſumption, that the ſame was not 


can never be thought, that the parliament would in {uch caſes 
abate the extent of 25 E. 3. or make that leſs than treaſon, 
which was treaſon by that act. 3j 8 

I ſhall as near as I can purſue the order above mentiond, 
but ſome intermixtures there wall neceſſarily be of the many 
particular treaſons enacted by ſome ſtatutes, ſome of which 
were within the ſtatute of 25 E. 3. and I ſhall follow thoſe 
m every {ucceeding king's rag, 7 

In the time of king Edward III. I find no declarations of 
treaſon aſter che flatute of 25 K 3z:ñ7ĩ 

Only I find ſomewhat like it in the attainder of Thorp 
chief juſtice of the king's bench for bribery (c) and other of. 


fenſes, who was thereupon ſentenced to death, before ſpecial 


regis, in reſpect of the oath he had made to the king and 
broken, whereby he had bound himſelf to that forfeiture, 


there was no execution ; this judgment and the whole pro- 
and was afterwards removed into the lords houſe in the par- 


before the parliament held Wedneſday in the feaſt of St. Hillary 
25 E. 3. wherein the declaration of treaſon was made; and 
* cis | in 
(c) He was juſtice of aſſize in com felony, that ſhould have iſſued againſt 


Lincoln, and took bribes of ſeveral to them. 
ſtay an exigent upon an indictment for (4) The earls of Arundel, Warwick, 8c, 


. 
& A 
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in that ra of oftabis purificationis, n. 10. the judgment 
was affirmed good, de puis qe ſe obligea meſme par ſon ſerement 
a tiel pennance, fil fait al encountre, & connuſſeit, quil avoit ves 
celve douns countre ſon dit ſerement but with this caution for 
the future to prevent ſuch an arbitrary courſe of proceeding, 
& ſur ceo y fuit accord par les grants de meſme le parlement, 
ge fi nul tiel caſe aueigne deſore en avant de nul tiel, que noſtre 
| ſeigneur le roy prigne devers lui des grants, qe lui pierra, & par 
ur bone avyſe face outre ce qe pleſe a ſa royal ſeignory (e); but 


this comes not to our purpoſe concerning treaſon. 
As to the time of R. 2. it was a fruitful time for decking 
and enhanſing of treaſon in parliament. Rot. Parl. 3. R. 2. 
n. 18. pars 1. the caſe of Jean Imperiall (F) who was ſent as 
agent from the duke and commonalty of Genoa, and coming 
hither by the king's ſafe conduct was murdered ; the inquiſi- 
tion before the coroner was brought into parliament, and in 
purſuance of this clauſe of 25 E. z. it was declared by the 
king, lords and commons, to be treaſon. 
I his declaration being by the king and both houſes of pars 
Jament was a good declaration purſuant to the act of 25 E. 3 · 
but is not of force at this day, 1. Becauſe it was but a parti- 
cular caſe, and extended not to any other caſe, as a binding 
law but only as a great authority. 2. Becauſe it being not 
within the expreſs proviſion of the ſtatute of 25 E. 3. it 
ſtands wholly repeald ; as treaſon by the ſtatutes of 1 E. 6. and 
I Martz. 
Rot. Parl. 1 R. 2. n. 32 the judement againſt Gomeneys and 
Weſton for betraying the king's caſtles in France mentiond be- 
fore cap. 1 5. p.168. where Weſton had judgment to be drawn and 
hanged ; this judgment was given by the lords at the petition 
of the commons in parliament, but makes not much in the 
point of declaration of treaſon, becauſe, 1. If done, as is ſup- 
poled, by treachery and bribery, it was an adherence to the 
king's enemies. 2. Being a declaration or judgment only by 
the lords, and not formally by che king, lords and commons, 
it 


(e) There is likewiſe a i added, gerunt, & habent leges Angliæ regales ad 
that this ſhould not be drawn into pre- cuiſtodiendum. 


cedent, ſed ſolummodo verſus cos, qui () Co. P. C. p. 8. vide 2 . 
pr edictum ſacramentum feceruut & fre- 83. | 
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it is not ſuch a declaration of 0 as the act 7 25 E. . 
requires in caſes of treaſon not thereby declared. 
Bot. Parl. 11 R. 2. pars 2. per totum, the great appeal in par- 
lia ment by the duke of Glouceſter and others àgainſt the arch- 
biſhop of York, duke of Ireland, Trefilian, Ucke, Blake, Holt, 
ai:d others containing divers articles, which ſurely were not 
treaſon within the ſlatute of 25 E. 3. yet had judgment of 
high treaſon given againſt them by the lords in parliament. ( 2 
Upon the impeachment of the commons againſt Simon 
Burle, Beauchamp, and others, many of them had likewiſe 
judgment of high treaſon given againſt them by. the lords in 
Parliament. on 
Altho the king did in ſome kind outwardly agree to theſe 
judgments, and the commons were active in it, and Rot. Parl. 
11 R. 2. pars 1. n. 50. public thanks were given to the king 
| by the lords and commons in full parliament, de ceo, gil bur 
avoit fait cy plein juſtice, yet this was no declaration of parlia- 
ment of treaſon purſuant to the ſtatute of 25 E. 3. becauſe 
the king and commons did not conſent per modum legis decla- 
rativæ, the the judgment Was only the lords. 2. Becaule it 
was but a particular judgment in a particular caſe, which was 
not concluſive, when the like cafes came before judges. 
This parliament of 11 R. 2. was repeald by the parliament 
of 21R. 2. and that of 21R. 2. alſo repeald, and the parlia- 
ment of 11R. 2. enacted to be holden according to the pur- 
port and effect of the ſame by the flatutes of 1 H. 4. cap. 3 
Q& 4. but this did not alter the ſtatute of 11 R. 2. and make 
thole judgments, which were given by the lords in 11 R. 2. 
of any other value than they were, and conſequently a- 
mounted not to any declaration by parliament, that theſe 
which the lords adjudged treaſons in 11 R. 2. were or ought 
to be ſo held; and if any ſuch conſtruction might be made 
upon the confirmation of 1 H. 4. cap. 4. yet the None Was re- 
peald by the ſtatute of 1 H. 4. cap. 10. in the ſame parlia- 
ment; and if not, yet certainly 1 E. 6. and 1 Mar. have 


wholly taken away the force of thole declarations, as ſhall be 
thewed. 


1 Rot. 
() See State Tr. Vol. I. P. 1. (% Thad. p. 15. 
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Not. Parl. 17 R. 2. n. 20. Talbot's caſe, in conſpiring the de- 
ſtruction of the dukes of Aquitain and Glouceſter the kings 
uncles, and other great men, Et ſur ce firent divers gents lever 
armies © arrayes a faire guerre en aſſembles & congregations 
in tres grand & horrible numbre this was declared treaſon by 
the lords in parliament, and a proclamation iſſued to render 
himſelf, or otherwiſe to be attainted of treaſon: how far 
this was treaſon or not within the ſtatute of 25 E. 3. hath 
been before conſidered, but certainly, if it were no treaſon 
declared by the particular purviews of 25 E. 3. it is no ſuch. 
authoritative declaration of treaſon in parliament, as this act 
requires in treaſons not declared; and if it were ſuch an au- 
thoritative declaration, it binds not now as ſuch, becauſe all 
treaſons are reduced to thoſe expreſſed in the ſtatute of 25 
E. z. by the ſtatutes of 1 H. 4. cap. 10. 1 E. 6. cap. 12. 1 Mar. 
cab. 1. and treaſons declared, as well as new treaſons enacted, 
are by theſe ſtatutes ſet aſide, farther than the very declara- 
OT. ER TR EO EE one 
Rot. Parl. 21 R. 2. quod vide inter ſtatuta 21 R. 2. cap. 2, 3, 
4, 12. {ome new ſtatutes of treaſon were enacted, others 
were declared; by cap. 2. it is enacted, that the procurers of 
any new commithon like that, (for the obtaining of which 
the archbiſhop of Canterbury, Tc. were in that parliament at- 
tainted) being convict in parliament ſhould be guilty of high 
treaſon: again, cap. 3. If any be convict in parliament of the 
compaſſing of the king's death, or to depoſe him, or to ren- 
der up his homage to him, or of raiſing war againſt the king; 
and cap. 4. The procurers or counſellors to repeal the judg- 
ments given in that parliament, if convict in parliament, 
are guilty of high treaſon: other treaſons were declared, as 
namely thoſe nine rank anſwers to the king's queſtions, which 
are all recited and affirmed, and adjudged good and ſuſficient 
by the 12th chapter of that parliament ; other points were 
judged, as namely, that the procuring of the commiſſion for 
regulating the miſcarriages in government anno 7 R. 2. and 
the execution thereof by the archbiſhop of Canterbury and 
others was high treaſon. | 
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And tho it is true, that ſome of the points enacted to be 


treaſon by the 3d chapter were in truth treaſons by the ſta- 


tute of 25 E. z. if there were an overt- act, namely compaſ- 
ſing the death, or depoſing the king, or levying war, yet 
theſe ſtatutes and theſe declarations by the parliament of 2 1 
R. 2. are wholly ſet aſide ; and the ſtatute of 25 E. 3. governs 
the whole matter of high treaſon, notwithſtanding any of the 
extenſions, enactings, or declarations of the parliament of 2 1 


R. 2. or any of the judges therein mentiond, viz. Belknap, 
Treſilian, Holt, Fulthorp, Burgly, Thirlinge, BiKhill and Clopton, 
for the parliament of 21 R. 2. is wholly repeald by 1 H. 4. 


cap. 3 & 4. and the parliament of 11 R. 2. wherein Belknap | 


and Trefilian were judged traitors for delivering thoſe extrava- 
gant opinions (Y) is revived and affirmed; and allo by the 


ſtatutes of 1 E. 6. and 1 Mar. the treaſons enacted or newly 


declared by the parliaments of 11 & 2 1 R. 2. are repeald. 


And tho thoſe opinions of the judges Trefilian, Thirlinge 


and the reſt had the countenance of the parliament of 2 1 R. 2. 


yet they had the diſcountenance of the parliament of 1 1 R. 2. 
and 1 H. 4. which repeald the parliament of 21 R. 2. and 


| Rand at this day unrepeald in their full firength, excepting 


only ſuch treaſons as were newly made, or newly declared by 


thoſe parliaments : tho the ſtatutes of 1 E. 6. and 1 Mar. have 


taken away thoſe treaſons, which either the ſtatute of 1 1 R. 2. 


or 1 H. 4. had introduced more than were in the ſtatute of 
25 E. z. yet it hath not taken away the efficacy of the par- 
laments of 1 1 R. 2. and 1H. 4. as to their declarations, that 


the extrajudicial opinions of thoſe judges were falſe and erro- 
\ neous; but in that reſpect the parliaments of 1 H. 4. and 11 


R. 2. are of force, as to the damning of thoſe extravagant 
and unwarrantable opinions and declarations. 

I come now to the time of Henry IV. wherein I find little: 
in anno primo in parliament inter Placita Coronæ, John Hall was 
convict before the lords in parliament of the murder of the 
duke of Glouceſter, and judgment given by the lords per aſſent 
du roy, that altho it were only murder, yet the offender 


ſhould have the judgment of high treaſon, wiz. to be drawn, 


42 a hanged, 
(4) Co. P. C. P. 23. 
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hanged, embowelled, his bowels burnt, his head cut off, and 
quartered, and his head ſent to Calice, where the murder was 
committed, which was executed by the marſhal accordingly : 
this was no declaration of treaſon, but a tranſcendent pant. 
ment of the murder of ſo eminent a perſon. e 
I H. 4. cab. 10. It is accorded, that in no time to come 
« any treaſon be judged otherwiſe than it was ordained by the 
© ſtatute of king Edward III. This at once {wept away all 
the extravagant treaſons introduced in the time of R. 2. ei- 
ther in over much favour of popularity, or over much flat- 
tery to prerogative, for they were of both ſorte. 
Rot. Parl. 5 H. 4. u. 12. There is a declaration of an ac- 
quittal of the earl of Northumberland from treaſon; quod vide 
antea cap. 14. p. 136. but I find no declaration nor act of 
new treaſon, in the time of H. 4. he was as good as his pro- 
miſe by the act of 1 H. 4. cap. 10. for he contented himſelf 
with the declaration made by 25 E. 3. %%%”; XTX 
J Er 
By the ſtatute of 2 H. 5. cap. 6. It is ordained and de- 
&* clared that manſlaughter, robbery, ſpoiling, breaking of 
4 truce, and ſafe conducts, and voluntary receipt, abetment, 
procurement, concealing, hiring, ſuſtaining, and maintain- 
* ing of ſuch perſons to be done in time to come by any 
of the king's ſubjects within England, Ireland, or Wales, 
© or upon the main ſea {hall be judged and determined trea- 
ſon done againſt the king's crown and dignity ; and the 
4 conſervator of the truce to have power by the king's com- 
* miſhon and by the commiſhon of the admural to inquire 
thereof: But this ſtatute as to treaſon is particularly repeald 
by the ſtatute of 20 H. 6. cap. 11. but whether the general 
ſtatutes of 1 E. 6. cap. 12. 1 Mar. cap. 1. had repeald it as to 
treaſons done upon the ſea may be a queſtion, becaule it hath 
been ruled, that thoſe ſtatutes extend not as to trials of treaſon 
done upon the fea by the ſtatute of 28 H. 8. cap. 1 5. de quo infra. 
Ihe ſtatute 3 H. 5. cap. 6 © 7. it is true, is a declarative 
law, that clipping, waſhing and filing the king's coin is trea- 
ſon within the ſtatute of 25 E. 3. and judges of aſſiſe and 
juſtices of peace have cogniſance thereof; but even this decla- 
ratlive 


ce 


cc 
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rative law is repeald ® the ſtatute FI Mar. as it is s declared 


in the ſtatute of 5 Elix de quo antea. 

As to the judgment of ea given in Sir Fohn Oldcaſple's 
caſe, Rot. Parl. 5 H. 5. par. 1. n. 11. tho the judgment be gt- 
ven in parliament, yet it is barely upon the account of com- 


paſſing the king's death, and of T8 of war, which was 


exprelly within the ſtature of 25 E. 3. as appears before 
cap. 14. P. 142. 

Touching the times of E. 6. 

Rot: Parl. 2 H. 6. u. 18. It appears, that John Mortimer was 


committed for ſuſpicion of treaſon againſt H. 5. and 23 Feb. 


2 H. 6. brake priſon, and eſcaped, for which he was indicted = 
25 Feb. 2 H. 6. at Guildhall, London, before commiſſioners of 
oper and terminer letting forth the matter, and that priſonam 


prædictam falſo & voluntariè fregit; the record by the king's 


command was ſent into parliament, and by the king's com- 


miſſioner ad tenendum parliamentum, and the lords at the re- 


queſt of the commons, it was affirmed a good indictment, 
and Mortimer had judgment to be drawn, hanged and quar- 


"tered, and his lands and goods forfeited to the king by the 


judgment of the lieutenant, lords, and commons, by an act 
made then for that purpoſe. | | 

This it is true was an authoritative declaration of treafvn 
in this particular cale purſuant to the clauſe of the ſtatute of 
25 E. 3. 

But it reſted not here, "yr in the Ka parliament, n. 60, 
a general ſtatute paſſed, © Que ſi aſcun perſon ſoit indite, 
< appelle ou prite par ſuſpicion de grand treaſon & pur ceſt 
cauſe ſoit commiſſe & detenus in priſon & eſcape volun- 
terement hors du dit priſon, que tiel eſcape ſoit adjudge & 
declare treaſon, ſi tiel perſon ent ſoit duement attaint ſe- 
lon la ley de terre. Et eient les ſeigneurs de fee en tiel cas 
les eſchetes & forfeitures de terres & tenements de eux 
tenus par tiel perſons iſſint attaints, come de ceux, que 
ſont attaints de petit treaſon; Et teigne ceſt eſtatute lieu 
& effect del 20 jour de Ofobre darrem paſl e rags al pro- 
chein parlament. 


Ro. Soit fait, come eſt deſyre par la petition. 
5 4 I his 
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This parliament began 20 O&. 2 H. "2 
The things obſervable hereupon are theſe, 1. That to reſ- 
cue a perſon; that is a traitor, out of priſon was treaſon at 
common law, and ſo continues at this day within the ſtatute 
of 25 E. 3. > Co, Toſbit. þ 589. and 1 H. 6. 5. b. 2. But if 
aà man committed for e e. breaks priſon and eſcapes, this 
is not treaſon at common law. 3. Tho it be felony by the 
ſtatute de frangentibus priſonam, yet it is not made treaſon by 
that ſtatute, 4. But if it were treaſon by that ſtatute, yer 
it is corrected and made not treaſon by the ſtatute of 2 5 E. z. 
and 1 H. 4. and therefore in this caſe it was made treaſon 
merely by the judgment of parliament, and ſtatute of 2 H. 6. 
was but temporary and expired by the next parliament. 
F. That the judgment itſelf in Mortimer's caſe, tho an au- 
thoritative declaration, was not at all binding in other caſes 
for two reaſons, 1. Becauſe 3 it is checked and controld as to 
any ſuch effect by the general act of parliament of 2 H. 6. 
which was to continue only to the next parliament ; and 2. 
| Becauſe it was but a particular judgment of parliament in 
that particular caſe, to which it was particularly applied. 

But howſoever, that queſtion 1 is now put out of queſtion 
by the general act of 1 Mar. cap. 1. which enervates the force 
of this judgment and declaration; for 1 Mar. repeals declara- 
tive laws of treaſons as well as enacting laws, and leaves the 85 
judges to judge ſtrictly according to the ſtatute of 2 5 E. 3. as 
if no ſuch judgment had been given in parliament. 2 Co. Inſtit. 
p. 589. and therefore it ſeems ſtrange to me, that the judges 

took any notice of 2 H. 6. in Benſted's caſe to ground any 
opinion on. (i) 

And therefore, altho in the late a&t of 3 of the earl 
of Ker afford, there was a proviſo added, that it ſhould not be 
conſtrued, that the treaſons therein charged ſhould be a rule 
for Judges to proceed by in other caſes, it ſeems a cautious 

22 | but 


(i) Cre. Car. 583. Howe 455. It was ſon, 8 traitors be i is high ite 
the caſe in 1 H 6. 5. b. and not the {ta- tho the parties did not know, that there 
tute of 2 H. 6. on which the Judges were traitors there, is not warranted by 
grounded their opinion, altho as that o- that caſe, which is of one, who brake 
Pinion is expreſt in Cro. Car. 583. and priſon, knowing certain perſons ro Le Pri- 
Kcl. 77. vis, that the break ng of a pri- ſoners in the ſaid priſon for ras. 


ment, that did not egredi perſonam, and no general declara- 
tire law to ſerve the ſtatute of 25 E. 3. For there may be 
_ collateral reaſons not only in policy, but in Juſtice lometimes 


ral perſons. 


to extort ſums of money from thoſe, whom the malefactors 


caſe of felony. 


tual in its conſtitution, yet was repeald by 1 Mar. cap. 1. and 
after that repeal it remained felony, as It was before, and lo 
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- which he was outlawed and in priſon in the king's bench, 
might for example's ſake by authority of parliament | be judged 
a traitor, and that the judges might give judgment againſt 
him to be drawn and hanged, ſaving to the lords their eſchetes. 


— —— — — 
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22 4 N 
— — —— 


ſe aviſera. 


[3 

| 

} 

| 

} 

ii 

| 

! 

| 

| | 

1 

1 

* 

0 

n 4 

[i | 

1 
1 

0 

* 

{i | 

1 

1 

11 

1. 
nl 
FH 

i 


and driving away cattle, and their abetters and receivers know- 
their lands, the forfeiture thereof and of their goods and 


the offenders goods, if it had not been ſpecially provided for, 
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od 


270 Hiſtoria Placitorum Coronæ. 


66 


but EY proviſo, becauſe it was a particular judg- 


for a parliament to vary the puniſhment of crimes, in ſub- 
ſtance the ſame, when differenced by circumſtances, in ſeve- 


8 H. 6. cap. 6. Burning & houſes maliciouſly or wickedly 


ſpare, is made high treaſon with a retroſpect to the firlt year 
of the king's reign, . to the lords their liberties, as in 


Two things are obſervable upon this act, 1. Thar had it 
not been ſpecially provided againſt, the lords had loft their 
eſchetes by making it treaſon. 2. That this act, tho perpe · 


continues to this day. 


Rot. Parl. 11 H. 6. n. 43. A petition that John Carpenter, 
who had committed a barbarous murder upon his wife, for 


Ro'. Pur ceo, quil ſemble encountre le liberty de ſeint eſglis le roy 


20 H. 6. cap. 3. The coming of people out of Wales or the 
marches of the {ame into the counties adjacent, and taking 


ing thereof, is made treaſon againſt the king, {aving to the lords 
marchers, <> whom the offenders, receivers or abetters held 


chattles, when attainted ; this act was to continue for fix 
years: nota, the lords bad loſt their eſchetes and forfeiture of 


becaule made treaſon and a new treaſon, which was not be⸗ 
fore, for the lord marchers had not only forfeiture of goods 
of felons, but royal eſchetes and forfeiture of traitors goods 

4 . for 
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for che moſt part; but that franchiſe, which was by preſcrips 
tion, could not extend to new treaſons. f 
I find nothing more relating to this matter in the time of 
Henry VI. CCC 
The impeachment of the duke of Suffolk by the commons 
for treaſons and miſdemeanors contained many articles of hig 
treaſon within the ſtatute of 25 E. 3. namely, adhering to 
the king's enemies ; but the whole matter being at laſt left 
to the king, he was declared by the king clear of the treaſons, 
and for the reſt the king by a kind of compoſition orderd 
him to be baniſhed for five years. Rot. Parl. 28 H. 6. n. 18, 
19, 20, Ye. Z 5 55 5 
As to the reigns of Edward IV. and Richard III. tho in 
thoſe great revolutions, that happend in the latter end of 
Henry VI. the beginning of Edward IV. the time of Richard III. 
there are many acts of attainder of treaſon of particular per- 
ſons, that adhered to either party then contending for the 
crown, according as the ſucceſs of war fell to one fide or 
the other, as namely Rot. Parl. 38 H. 6. n.1,---36, Oc. many 
of the duke of Tork's party were attainted of treaſon by A 
of parliament. Rot. Parl. 1 E. 4. u. 6.---15, Cc. the numerous 
companies of the party of Henry VI. were attainted by parlia- 
ment; the like was done in the {ſhort regreſs of H. 6. 11. 
E. 4. in a parliament held in that ſhort reſumption of the 
crown by Henry VI. Again, the like was done in the parlia- 
ment of 12 E. 4. upon the regreſs and re-expulſion of Hen- 
ry VI. Again, Rot. Parl. 1 R. 3. divers perſons of great qua- 
lity, that oppoſed the pretenſions of Richard III. were attainted 
by act of parliament ; and the like was again done in the 
_ parliament of 1 H. 7. againſt the aſſiſtants of Richard III. 
Every new revolution occaſioned the attainder by parliament | 
of the moſt conſiderable of the adverſe party; yet in all this 
time I find no general declaration or general enacting of new 
 trealons by partanont, e 
J come to the time of Henry VII. Es 
In this time I find but one new treaſon, namely the ſta - 
tute of 4 H. 7. cap. 18. whereby the counterfeiting of forein 
coin made current in this realm is made high treaſon. 


But 
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But this act was repeald by the ſtatute of 1 E. 6. cap. 12. 
and 1 Mar. cap. 1. and another act made to the ſame purpoſe 
in 1 Mar. ſeſſ. 2. cap. 6. 1 

This wite prince duly conſidering the various revolutions, 
that had formerly happened in this kingdom touching the 
crown eſpecially to the houſes of York and Lancaſter, and that 
every ſucceſs of any party preſently ſubjected all, that oppo- 
{ed the conqueror, to the penalties of treaſon, and weighing 
that, altho by his marriage with the heir of the houſe of 
Tork he had reaſonably well ſecured his poſſeſſion of the 
crown,, yet otherwiſe his title, as in his own right, was not 

without ſome difficulties : he therefore made a law, not to 
enact treaſon, but to give ſome ſecurity againſt it, viz, 11 
H. J. cap. 1. That all perſons, that attend upon the king 
and ſoverein lord of this land for the time being in his 
perſon, and do him true and faithful ſervice of alligeance 
nin the ſame, or be in other places by his commandment 
in the wars within this land or without, that for the {ſaid 
deed and true duty of alligeance he or they {hall be in no 
wile convict or attaint of high treaſon, nor of other of- 
fenſes for that cauſe by act of parliament, or otherwiſe 
by any proceſs of law, whereby he or any of them ſhall 
now forfeit life, lands, tenements, rents, poſſeſſions, here- 
ditaments, goods, chattles, or any other thing, but be for 
that ſervice utterly diſcharged of any vexation, trouble, 
or loſs; and if any act or acts, or other procels of law 
hereafter thereupon for the ſame happen to be made con- 
trary to this ordinance, that then that act or acts or other 
procels of law whatſoever they be, ſtand and be utterly 
void; provided always, that no perſon or perſons ſhall take 
any benefit or advantage by this act, which ſhall hereafter 
decline from his or their ſaid alligeance.” Upon this at 
theſe things are obſervable. _ „„ 
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1. That this act was not temporary or for the life of 
king Henry VII. but was perpetual, and extended to all ſuc- 
ceeding kings and queens of this realm, for it is for atter- 
dants upon the king or ſoverein lord of this land for the 
time being g | 
3 2. It 


4 „* 


Hiſtoria Placitorum Coronæ. 277 


* ki 


2. It is obſervable, that this ad e to a king de 
fatto, tho not de jure, for in truth ſuch was Henry VII. for 
his wife was the right heir to the crown, and his regal power 
was principally by : an act of parliament made 1 H. 7. before 
his intermarriage with his queen, tho both titles were derived 
to his deſcendents, wiz. Henry VIII. and in default of iſſue, 

to his ſiſter, from whom our preſent ſoverein is deſcended : 
and this act, tho extended to his ſucceſſors, which were kings. 
de jure, as well as de facto, yet was made for the ſecurity of 
himſelf and his ſervants in the firſt place, which appeareth 5 
more fully alſo by the preamble. - 
z. That tho this 20 might ſecure the attendants on the 
king in his wars againſt impeachments in an ordinary courſe 
of law, and might as to this purpoſe exempt them from the 
danger of any treaſon by the ſtatute of 25 E. 3. as adherers 
to the king's enemies, yet it was a vain proviſion againſt fu- 
ture acts of parliament, whoſe hands could not be bound by a 
former act irom repealing 1 it, or taking wy the elect thereof 
in part or 1n all. 5 
It is true, ſince that time this kingdom hath had no great 
experience of changes of this nature, nor need to make uſe 
of the advantage of this ſtatute: it is true queen Mary began 
ber reign 6 July 1553. ſhe was crowned 6 Octob. following, 
her firſt ſeflion of parliament began 5 Odtob. 1553. which 
was the day before her coronation, and the ſecond ſeſſion 
thereof was held by prorogation 24 Octob. 1 Mar. 
Upon that 6th of July, which was the day of king Ed: 
ward's death, and before queen Mary was actually ſettled, 
the lady Jane Gray ſet up a title for herſelf, and continued in 
ſome kind of regal power, until the 1ſt of Auguſt following, 
and during thoſe twenty-four days the ſtyles of deeds, ſtatutes 
and other things (and poſſibly alſo proceſſes) were made in 
her name, and a ſpecial act was made 1 Mar. ſeſſ. 2. cap. 4. 
to make them effectual, and to be pleadable in the ſtyle; name, 
and year of queen Mary; ſo that the lady Fane ſeemed an 
intruder for about twenty-four days; but the truth is, ſhe 
was not ſo much as an uſurper, or a queen de facto 
and thele her alliftants 1 in that buſineſs; wi the — 
4 A 0 
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of Canterbury, the duke of Northumberland, the ſaid lady 
Jane and divers others were attainted before commithoners 
of oyer and terminer; and thoſe attainders confirmed by 
parliament 1 Mar. ſeſſ. 2. cap. 16. and note in that act of at- 


tainder a ſpecial proviſo, that the poſſeſſions of the arch- 


biſhoprick of Canterbury ſhould not be forfeited by that at- 


tainder or act of parliament; poſſibly they thought that the 
general words of that act, or at leaſt the ſtatutes of 26 H. 8. 


and 33 H. 8. which gave forfeitures for treaſon againſt ſuc- 
ceſſors, and were not repeald by 1 Mar. might otherwiſe have 


forfeited the lands of the archbiſhoprick by the attainder of 
the archbiſhop ; but of this ſupra cap. 23. p. 254. 


4. But what was the meaning of the proviſo in that act of 
11 H. 7. That no perſons ſhall have the benefit of this act, 


* who {hall decline from his alligeance,” is dark and dubious. 


Hut theſe queſtions never failed to be ſoon decided on the 


victor's part by their parliaments, which were always obſe- 


quious enough in theſe matters to the victor, and ready to 


paſs acts of attainders for his ſafety and their own, againſt 


which no ſecurity was, nor could be given by this act of 
I come now to the reign of Henry VIII. which was a reign, 
wherein acts concerning treaſon were exceedingly multiplied, 
and they are of three kinds: 1. Such acts, as conſtituted or 
declared treaſon. 2. Such acts, as concerned the trial of 


treaſon. 3. Such as concerned the puniſhment or forfeiture 
of trealon. „5 | 55 


By the ſtatute of 22 H. 2. cap. 9. Richard Roſe for wilful 
poiſoning of divers perſons is by authority of parliament at- 


tainted of high treaſon, and that he be boiled to death: and 


by authority of parliament murder by wilful poiſoning is 


made treaſon for the future, and the offender to be boiled to 
death, and not to have benefit of the clergy: juſtices of peace 


to have power to inquire of this offenſe, and alſo of coun- 

terfeiting coin of any forein kingdom, ſuffered to be current 

Bere, the title of lords to eſchete of the lands of offenders in 
poiſoning is ſaved to them. (k) | 

2 _ This 
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© This treaſon is repeald by 1 Mar. cap. 1. ay the tow re- 
mains felony as before. 
By 26 H. 8. cap. 13. © Maliciouſly to wiſh, will, or defire 
« by words or writing, or by craft to imagine, invent, praiſe, 
© or attempt any bodily harm to the king, queen, or their 
heirs apparent, to deprive them, or any of them of their 
dignity, title, or name, or ſlanderouſly, or malicioully to 
publiſh by expreſs writing, or words, that the king, our 
ſovereign lord is an heretic, ſchiſmatic, tyrant, infidel or uſur- 
per, or rebelliouſly to detain any of his caſtles, Tc. in this 
* realm, or other his dominions, or rebelliouſly to detain or 
keep any of his ſhips, ammunition, or artillery, and do not 
humbly render the ſaid caſtles, fortreſſes, ſhips, or artillery 
to our ſoverein lord, his heirs or ſucceſſors, or ſuch as {ſhall 
be deputed by them, within ſix days after they be com- 
manded thereunto by proclamation under the great ſeal, is 
enaCted to be treaſon in the offenders, their aiders, counſel- 
lors, conſenters and abetters : forein treaſon to be tried. in 
5 county, where the king ſhall appoint by commiſſion. 
I. It ſhould ſeem, that this act was intended to be perpe- 
| * for in it and the ſubſequent clauſe of forfeitures it men- 
tions the king, his heirs and ſucceſſors. 2. Part of this ſeems 
| to be treaſon by the ſtatute of 25 E. 3. viz. the practiſing 
any bodily harm, if there be an overt- act, and alſo the rebel- 
lious detaining of the king's caſtles after ſummons by proclama- 
tion; the reſt are purely new treaſons. 3. But whether it was 
temporary or perpetual, all treaſon reſting lingly, as enacted by 
authority of this act, is repeald by 1 E. 6. and 1 Mar. and 
yet the latter clauſe 0 ) concerning forfeiture in relation to 


all treaſons within 25 E. 3. ſtands unrepeald; ue quo vide ſu 
pra © infra.” 


(c 


By 27 H. 8. cap. 2. counterfeiting privy ſeal, privy ſignet, 
or ſign manual is made treaſon, and the Gender, their coun- 
ſellors, aiders, and abetters to ſuffer and forfeit, as in caſe of 


trealon ; this 1s repeald by I Mar. cap. 1. and then re: enacted 
by 1 Mar. cap. 6. 


(!) By this latter clauſe the offender, hereditaments of any eſtate of inheri- 


©&c. ſhall forfeit to the king, his heirs tance in uſe or poſſeſſion, by any right, 
and ſucceſſors all lande, tenements and title or means. 


276 Hiſtoria Placitorum Coronæ. 


By 25 H. 8. cap. 22. the dm between the king and 
queen Katharine 1s affirmed by parliament, and alſo the mar- 
riage between him and Anne Bullen, and the crown with all 
dignities, honors, preeminences, prerogatives, authorities, and 


juriſdictions to the ſame annext or belonging, is entaild after 


the king's death to the heirs of his body lawfully begotten, 


vi. to the firſt, ſecond and other ſons of the king and of the 
ſaid queen Anne, and to the heirs of their bodies ſucceſſively, 
and for want of ſuch iſſue male, to the heirs male of the 


king, and the heirs of their ſeveral bodies; and for want of 
ſuch iſſue, to the lady Elizabeth, their dauphter and the heirs 
of her body, and fo to their ſecond, third and other daugh- 
ters, and for want of ſuch iſſue, to the king's right heirs, 
“If any by writing, printing, or exterior act maliciouſly 


0 do or procure any thing to the peril of the king's perſon, 
c or to the diſturbance of the king's enjoyment of the crown, 
© or to the prejudice or derogation of the marriage between 
him and queen Anne, or to the peril, ſlander, or diſheriſon 
of any of the iſſues or heirs made by this act inheritable 
< to the crown, it ſhall be high treaſon. 


Hf any by words without writing, Oc. maliciouſſy pub- 


liſh any thing to the ſlander of the ſaid marriage between 


the king and queen Anne, or to the {lander or diſheriſon of 


the iſſues of the king's body begotten on the ſaid queen 
Anne, or other heirs inheritable to the crown by virtue of 


this act, it ſhall be miſpriſion of treaſon: an oath is ap- 


pointed to be taken in purſuance hereof, and the refuſers are 
guilty of miſpriſion of treaſon ; proviſion 3 is made for the cu- 


ſtody of the heir of the crown during minority. 


28 H.8. cap. 7. The laſt a& is repeald, and all interme· 
diate offenſes againſt that act in relation to queen Aune or the 


lady Elizabeth pardoned; queen Anne and others attainted of trea- 


ſon; the marriage between the king and queen Catharine annulled 

and judged void, and the iſſues between them to be illegiti- 

mate; the marriage between the king and queen Anne judged 

void by ſentence of divorce of the archbiſhop ; the ſame ſen - 

tence confirmed, and the marriage with queen Anne judged 

and declared null and void, and the iſſues between them — 
I clare 


8 
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clared illegitimate and excluded from inheriting the crown: 
Levitical degrees ſettled. Children between the king and 
queen Jane ſhall be adjudged the king's lawful children, and 
inheritable to the crown; the crown entaild to king Hen- 
y VIII. and the heirs of his body law fully begotten, that is 
to ſay, to the firſt, ſecond and other ſons of the king on the 
body of queen Jane begotten, and the heirs of their bodies 
ſeverally; and in default of ſuch iſſue male, then to the firſt 
ſon and heir male of his body, and ſo to the ſecond and other 
ſons in tail, and for the want thereof, to the firſt and other 
iſſue female between the king and queen Jane in tail, and 
for want of ſuch iſſue, to the king's firſt and other iſſue fe- 
male in tail, and for lack of iſſue of the king's body, to ſuch 
perſon, and in ſuch manner as he ſhall appoint by his laſt 
will or letters patent; proviſion againſt diſturbances of the 
heir of his body ſo nominated under pain of treaſon; © And 
„if any ſhall by words, writing, printing or other exterior 
« a& directly or indirectly do or procure maliciouſly any 
thing to the peril of the perſon of the king, his heirs or 
“ ſucceſſors having the royal eſtate of the crown, or mali- 
cioully or willingly by w ords, &'c. give occaſion, whereby 
© the king, his heirs or ſucceſſors might be interrupted of 
the crown, or for the interruption, repeal or adnullation 
of this act, or the king's diſpoſal of the crown according 
* to it, or to the ſlander, diſturbance or derogation of the 
marriage between the king and queen Jane, or any other 
* lawful wife, which he ſhall hereafter my or to the pe- 


«* ril, ſlander or diſheriſon of any of the 1 


cc 


cc 


the king limited to be inheritable to the crown, or to whom 
* the king ſhall by authority of this act diſpoſe it, or that 
« affirm, Oc. the marriage between the king and queen Ca- 
tharine, or between the king and queen Anne to be good, 
or {lander the ſentences of divorce aboveſaid, or publith 
© their iſſues to be the king's lawful children, or ſhall at- 
© tempt to deprive the king, the queen, or any made inhe- 
ritable to the crown by this act, or to whom the king by 
authority of this act ſhall diſpoſe thereof, of their titles, 
ſtyles, names, degrees, or royal eſtate or regal power, or 

9 5 OR 4 B | . « refuſe 


£c 


e 


ues and heirs f 


| 
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40 | 8 © refuſe to take an oath to anſwer ſuch queſtions, as ſhall 
lt © be objected to them upon any clauſe of this act, or after 
WU : * taking the oath do contemptuouſly refuſe to anſwer 11h 
i 4. jnterrovatories, as ſhall be objected concerning the ſame, 
ms c or ſhall refuſe to take the oath injoined by this act, they, 
4 c their aiders, counſellers, maintainers and abetters {hall be 
1 « guilty of treaſon, and forfeit all their lands, Wc. and all 
e en lade . 1 5 


Thie form of the oath is ſet down in the act, and power 
is given to the king by will to diſpoſe of the cuſtody of the 


3 00 FF - 
Wo It is made treaſon to diſturb ſuch diſpoſal, and alſo power 
jt zs given to the king to diſpoſe or give by will, Oc. to any of his 
5 = blood any title, ſtyle, name, honors, tenements or hereditaments. 
lt Nota, This act doubted whether the attempting any thing 
| © In parliament againſt the marriage of queen Anne might not 
F bring them in danger of the act of 25 H. 8. and therefore 


| | _ what had been attempted againſt EO ie 
I ue clauſe enabling the king to diſpoſe of any honors or 
lands to thoſe of his blood by will was neceſſary, for without 
ſuch an enabling act of parliament the king could not diſpoſe 
thereof by will, but only by letters patents under the great 
ſeal, or for lands parcel of the duchy of Lancaſter under the 
ſeal of the duchy. 5 „ 
But it ſeems, that as to the diſpoſal of lands belonging to | 
the crown or duchy by letters patents under theſe . a . 
ſeals, the king had power without this act, or the 35 H. 8. 
cab. 1. to diſpoſe thereof, and to bind his ſucceſſors. 
And this by reaſon of the ſpecial penning of thoſe acts, 
which, as I think, did not entail the lands, that the king had 
in jure coronæ Or in jure ducatius Lancaſtrie, but only limits 
the ſucceſſion of the crown and of the dignities, honors, 
; prerogatives, preeminences, authorities or juriſdictions to the 
if ſiame annext or belonging, which are but ſo many expreſſions 
| of the parts or incidents of the regal dignity, and not of 
the lands or poſſeſſions of the crown, but thole reſted in the 
crown in fee-limple, as they were before thoſe acts made. 
A And 


took care both to repeal the act, and to diſcharge and pardon 


— — — — - 
— eee © — 


— —— —„— 2 — 


— — — — — — PIE 
EX IIWLEoEE. 8 — * — - 
— = _ 2 . — 2 
7 RS r — was EET . I. 
= 32 nn iO "i = "Is 71 — 227 we 17 * 
— — —— — — — — — — 
— 


——— —-— 
— — ASD nome 


Hiſtoria Placitorum Corone. 27 


— 


And hence it is, chat in the Ha as wy 34 H. 1 


cab. 21. 1 E. 6. cab. S. 18 Eliz, cap. 2. 3 5 Elix cap. 3. 


El cap. 1. for confirmation of letters patents, there is 55 
dclauſe to make them good, notwithſtanding the entail of 
the crown, for it was not needful; but the lands granted 
by king Henry VIII. Edward VI. queen Mary, queen Eligas © 
beth, ſtand effectual without any ſuch confirmation, and yet 
the entail of the crown by theſe acts continued till the 
death of queen Elizabeth, at which time it was ſpent, and 
king James ſucceeded to the crown as the true heir there- 
of, without the help of any entail or nomination by Hen- 
ry VIII. 19 85 

And yet after all this the whole hams was altered by the 
ſtatute of 35 H. 8. cap. i. for thereby after recital of the 
ſtatute of 28 H. 8. and that the king had iſſue by queen Jane 
prince Edward, and the king had ſince married the lady Ca- 
tharine ; It 18 enacted, “That if the king and prince Edward 
die without heirs 5 either of their bodies, the crown ſhall 
e remain to the lady Mary and the heirs of her body under 
« ſuch conditions, as ſhall be limited by the king by his let- 


* ters patents, or his laſt will, and for want of ſuch iſſue 
ce 


£c 


and the heirs of her body under ſuch conditions, as ſhall 
be limited by the king by his laſt will or letters patents; 
and in default of ſuch iſſue, or upon breach of ſuch condi 
tions, to ſuch perſons and for ſuch eſtates, as the king {hall 
limit by his will or letters patents. 
This act repeals the former oath of 28 H. 8. and directs 
the form of a new oath to be taken for the extirpation of 
the pope's pretended ſupremacy, and limits it to be taken by 
all that ſue livery, have any office of the king's gift, receive 
orders, take degrees, and by all perſons whom the king, Oc. 
hall appoint, and that it ſhall be treaſon in ſuch, who obſti- 
natel y refuſe to take the oath. 
It is alſo enacted, That if any perſon by words, writing, 
e printing or exterior act maliciouſly or willingly do or pro- 
cure any thing directly or indirectly for the repeal, annul- 
* lation or interruption of this act, or any thing therein 
_ * contained, 


_ 
"i 


cc 


cc 


or upon breach of ſuch conditions.” to the lady Elizabeth 
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contained, or of any thing that ſhall be done by the king 
in the limitation of the crown to be made as aforeſaid, or 
to the peril, diſheriſon or ſlander of any of the iſſues and 
heirs of the king being limited by this act to inherit and 
to be inheritable to the crown, or to the diſheriſon or in- 
terruption of any perſon, to whom the crown is by this 
act, or ſhall be limited by the king as aforeſaid, whereby 
they may be deſtroyed or interrupted in body or title of 
the inheritance of the crown, the ſame {hall be high trea- 
ſon in the offenders, their maintainers, aiders, counſellors, 
and abetters, ſaving to all perſons, other than the parties 
attainted, their heirs and ſucceſſors, all N Oc. in the 
lands of the perſons attaint, 

And note that notwithſtanding the caution uſed in the act 
ol 28 H. 8. for the pardon of the attempting to repeal the 
act of 25 H. 8. no ſuch care was thought neceſſary here for 
the attempt or procurement to alter the law by act of parlia- 
ment, for as it could not be reſtrained by a precedent act, ſo 
neither was it concerned within the penalty. 

And thus much for thoſe treaſons, that related to the ſue⸗ 
ceſſion of the crown, which I have put together notwithſtand- 
ing many of them come after choſe ocher acts, which 1 ſhall 
| hereafter mention. 

By the 28 H.8. cap. 10. hich was the great conchiding 
act againſt the papal authority, the alerting or maintaining 

of the papal authority is brought within the ſtatute of premu- 

ire, and he, that obſtinately refuſeth the taking of the oath 

of abjuration thereby enatted, is ſubjeGted to the penalty of 
high treaſon. 

By 28 H.8. cap. 18. marrying any of the king s children 
or reputed children or his ſiſters, or aunts of the father's 
part, or the children of the king's brethren, or ſiſters with- 
out the king's licence under his great ſeal, or deflowering of 
any of them is enacted to be treaſon. 

By 31 H. 8. cap. 8. The king and council's proclamation 
concerning religion or other matters are to be obeyed un- 
der ſuch penalties, as they ſhall think requiſite ; they, that 
diſobey them and then go beyond ſea  comtemptuoully to 
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avoid anſwering ſuch offenle, ſhall be guilty of treaſon, &c. 
ſaving to every perſon, other than the offenders, their heirs 
and ſucceſſors, all right, Cc. Of 
By 32 H. 8. cap. 2 5. the marriage between the king and 
lady Anne Cleve, which had been diſſolved by the ſentence of 
the convocation, was confirmed by parliament with liberty 
for each party to marry elſewhere : if ↄny by writing, print- 
ing, or exterior act, word or deed, accept, take, judge, or 
believe the ſaid marriage to be good, or attempt any thing 
for the repeal or adnullation of this act, it {hall be high treu- 
ſon in them, their aiders, counſellers, abetters or maintain- 
ers, ſaving the rights of all, other than the offenders their 
heirs and ſucceſſors; and all perſons that have acted againſt 
the ſaid marriage are pardoned o— | 5 
By 33 H. 8. cap. 21. Queen Catharine Howard was attainted 
of high treaſon, and all perſons that had acted againſt her 
were pardoned : any woman, whom the king or his ſucceſſors 
{hall intend to take to wife, thinking her a pure and clean 
- maid, if ſhe be not ſo, and ſhall willingly couple herſelf in mar- 
riage to the king notwithſtanding, without diſcovering it to 
the king before marriage, {hall be guilty of high treaſon ; 
ang if any other know it and reveal it not, it ſhall be miſ- 
priſion of treaſon : the queen or prince's wife ſolliciting 
any perſon to have carnal knowledge of her, or any perſon 
{olliciting the queen or prince's wife to have carnal knowledge 
of her is treaſon in them reſpectively, their counſellers, aid- 
ers and abetters. OO „„ „„ 
By 35 H. 8. cap. 3. The king's ſtyle (Henricus octavus Dei 
gratid Angliæ, Franciæ & Hiberniz rex, fide: defenſor, & in 
terra eccleſiæ Anglicana: V Hiberniz ſupremum caput) is united 
and annexed to the imperial crown of England; and if any 
ſhall imagine to deprive the king, queen, prince, or the heirs 
of the king's body, or any to whom the crown is or ſhall be 
limited, of any of their titles, ſtyles, names, degrees, royal 
eſtate, or regal power annext to the crown of England, it 
{hall be high treaſon, ſaving the right of all other than the 
offenders, their heirs and ſucceſſors. 
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king's time, all which are nevertheleſs now abrogated and re- 
peald by 1 E. 6. and 1 Mar. as ſhall be ſhewn. 

II. There are ſeveral acts of parliament in this king's time, 
which concern trials of treaſon, ſome of which are in force 
il at this day, and not repeald by any ſtatutte. 
= . By 26 H. 8. cap. 6. The treaſon concerning counterfeiting, 

WW waſhing, clipping and miniſhing of money current within this 
realm, as likewiſe other felonies commutted in Wales or the 
marches thereof, may be heard and determined before juſtices 
of gaol-delivery in the next Engliſh county; but note, this ex- 
| tends not to other treaſons, nor at this day to clipping or 
miniſhing the coin, for the acts, that made them treaſon at 
that time, viz, 3 H. 5. and 4 H. 7. ſtand now repeald, and the 
ſtatutes of 5 Elix. cap. 1 1. for clipping, and 18 Eliz. cap. 1. for 
miniſhing the coin, direct it to be tried by the courſe and or- 
der of the law; and ſo it is alſo for counterfeiting of forein 
coin by the ſtatute of 1 Mar. yea, and as to counterfeiting the 
coin of this kingdom, or any other offenſe touching coin by 
the ſtatute of 1 & 2 P. M. cap. 1 1. the indictment and trial 
is directed to be according to the courſe of the common law; 
ſo that as to coin alſo the ſtatute of 26 H. 8. is now out of doors. 
28 H. 8. cap. 1 5. For trial of treaſon committed upon the 
high ſea before the admiral, &c. by commiſhon under the 
great ſeal; this ſtatute as to trial of treaſon upon the ſea 

ſtands unrepeald by 1 Mar. and whether as to treaſons com- 3 
mitted in any rivers, or ports, or creeks within the bodies of 

counties it be not repeald by 1Q 2 P. & M. cap. 10. or by 

the ſtatute of 35 H. 8. cap. 2. for trial of forein treaſons, is 

conſiderable. 7 8 
By 32 H. 8. cap. 4. Treaſons and miſpriſions of treaſon 

committed in Wales or in other places where the king's writ 

doth not run, {hall be tried before ſuch commiſſioners of er 

and terminer, as the king {hall appoint, as if committed in the 

{ame counties, into which the commiſſion is directed. 

This is repeald by the ſtatute of 1 @ 2 R&M. cap. 10. 
cited to be 1o adjudged in H. 1 4 Eliz. (mn) Co. P. C. p. 24. be- 
1 — cauſe 
(n) Lord ZTumley's cafe. 


| | | 
. | : . | | | . * 
Cl 1 And thus far concerning the ſeveral treaſons enacted in this 
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cauſe it is done within the realm, and ſo may be tried in 
Wales. 
334.8. cap. 20. Concerning the proceeding touching the 
_ enquiry and trial of treaſon committed by perſons, that be- 
come lunatic after the treaſon committed; without putting 
them to anſwer, and touching the execution of perſons at- 
tainted of treaſon, and afterwards becoming lunatic, is re- 
peald by the ſtatute of 1 U 2 P. &. cap. 10. vide Co. P. C. 
p.4 © 6. both as to the indictment and as to the trial; but 
the forfeiture of perſons attainted of treaſon, as to old. treas 
ſons, ſtands in force. 
33 H. 8. cap. 2 3. Treaſon or Wieden of a or mur- 
der committed by a perſon examined before three of the 
council, and found by them guilty, or ſuſpected, may be en- 


quired of, heard and determined before commiſſioners of cher 


and terminer in any county of England to be named by the 


Fing, by jurors of the county in ſuch commiſſion: challenge 
for lack of forty ſhillings freehold allowed, peremptory chal- 
lenge is ouſted in treaſon or miſpriſion of treaſon ; trial by 
peers is {aved. ES 
This ſtatute as to the indictment = trial of treaſon in 
any forein county ftands repeald by 1 & 2 P. & M. cap. 10. 
as was ruled by all the judges of England in Somerville's caſe, 
M. 26 Elia reported by juſtice Clench, n. 17. (n) againſt 
the opinion of Stamford, Pl. Cor. Lib. II. cap. 26. both as 
to the indictment and alſo. as to the trial; for Somerville was 
indicted in the county where the offenſe was, and by a com- 


miſſion in Middleſex was tried by a jury of the county, where 


the offenſe was committed; but as to murder it ſeems to 
Ty unrepeald and accordingly pur in ure; Crompton's Jus 
ſtice. (o 
35 2 8. cab. 2. Treaſons, miſpriſions and concealments of : 
treaſons committed out of the realm {hall be heard and deter- 
mined by the court of king's bench, and tried by a jury of 
that county, where the court fits, or before commiſſioners 
and in ſuch ſhire, where the king {hall appoint by his com- 
miſſion, by good and lawful men of the ſame ſhire, as if 
committed 


(2) This is reported 1 And. P. 104. (5) F. 22. lord Gre vil's caſe. 


EE 
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committed in the ſame ſhire: tr of a nobleman by his 
peers is ſaved. 
Upon this ſtatute theſe points have been reſolved: 1. That 
this act is not repeald by 1 E. 6. or 1 @ 2 P. CM. cab. 10. 
thus it was reſolved in Orurk's caſe, Co. P C. p. 24. 2. It ex- 
tends to a treaſon committed in Ireland, retolved in Sir John 


 Perrot's caſe (p), Co. P C. p. 11. 3. It extends to a treaſon 
committed in Ireland by a peer y— Ireland, ſo reſolved in 22 
Car. 1. in B. R. in Macguire's caſe (q). 4. The commiſſion in 
this act mentiond may be ſigned by the king's ſign manual, 
or the warrant to the chancellor to iſſue the commiſſion may 
be ſigned by the king's ſign manual, and either of them 18 
warranted by this ſtatute, 10 reloived H. 36 Elix. cited Co. Pla. 
Cor. p. 11. in the cafe of Patrick Ocullen. F. If an indictment 
be taken by virtue of this ſtatute in the cy of Middleſex, 
and then the bench is removed by adjournment 1 into another 


county, if the priſoner pleads not guilty, it ſhall be tried by 


a jury of that county, where the indictment is taken, becaule 
| the words are, that it ſhall be inquired, heard and determined 
by good and lawful men of the ſame county, where the ſaid bench 


ſhall fit. M. 35 © 36 Blix. B. R. in the caſe of Francis Dacres 
cited Co. Pl. Cor. p. 3 4. but otherwiſe upon an indictment upon 


the ſtatute of 5 Elix cap. 1. for refuſi ing che oath of {uprema- : 


. Co. Pl. Cor. ibidem. (r) 
III. As touching the third point of ebene by treaſon 
I ſhall ſay little more, than what is ſaid before in the prece- 
ding chapter concerning the forfeiture of tenant in tail. 
Only it ſeems, that the law was taken upon the ſtatutes oſ 


33 and 36 H. 8. before mentiond, that if an abbot or a biſhop 
were attainted of treaſon, that by force of the general words 
of forfeiting all their lands, tenements and hereditaments they 
forfeit the lands of their church, tho they had them m autre 


aroit. 
1. Becauſe in the ſavings of thele ſtatutes, yea and in all 


the new ſtatutes of treaſon made in the time of Henry VIII. 
abovementiond the {wins runs,  Javieg to all pe ons other than 


I | | the 


LE () The caſe of Femud Bonner Bi- 
8. ſhop of Lenden, 


( State Zu. 2 1 7 18 
(2) Sate Tr, Bui. I. J. 92 
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th offenders their heirs and ſucceſſors ſuch right, &c. and the 
exception of ſucceſſors makes it probable, that they intended, 
when a ſole corporation was attainted of treaſon, he ſhould 
forfeit the lands of his church. 

2. Becauſe in the act of attainder of the archbiſhop of 
Canterbury 1 Mar. cap. 16. there 1s a ſpecial proviſo, that it 
ſhould not extend to the lands which he had in right of his 
archbiſhoprick ; but that theſe ſhould be ſaved, as if he had 
not been attainted, = 

z. Becauſe by the adt of 1 H. g. cap. 13. it appears plainly, 
that the poſſeſſions of monaſteries, where the abbots were 
attainted of treaſon, came thereby to the crown, tho they are 
not annexed to the court of en of the king's re- 
Venues. 

4. It is clearly 1 by the judges in che cal of the 
| biſhop of Durham, Dy. 289. that by force of the ſtatute of 
26 H. 8. the lands of abbeys, Nc. came to the crown by the 
attainder of treaſon of the abbots, Oc. and poſſibly it was in 
deſign at the time of the making of that ſtatute. 1 

But it is true, that before that ſtatute of 26 H. 8, 1. The 
lands, which a perſon had in right of his church, were not for- 
feited by attainder of treaſon. 2. That altho the lands of a 
ſole corporation, ſuch as were an abbot, prior, biſnop, might 
be forfeited-by attainder by the ſpecial penning of 26 and 33 
H. 8. yet the lands of an aggregate corporation, as dean and 
chapter, mayor and commonalty, were not forfeited by the 
treaſon of the dean, or mayor, by virtue of thoſe ſtatutes, 
for the right of the land was in the commonalty and chap- 
ter, as well as in the dean or mayor, and not in them alone. 

That at this day the attainder of treaſon doth not forfeit 
dhe lands ys a biſhop, parſon or other ſole eccleſiaſtical cor- 
poration : 1. Becauſe the ſtatutes of 1 Eix (, and 13 Eliz, 
cap. 10. 0, diſabling biſhops, maſters of hoſpitals, Cc. to 
alien their poſſeſſions, diſable them to forfeit as well as alien, 
or otherwiſe the ſtatute would be illuſory. 2. By the ſpecial 
penning of the ſtatutes of 1 E. 6. cap. 12. and 1 Mar. whereby | 


4 D ic 


(Y This is not among the printed | Ol This ſtatute made 3 by 
Garures. 3 Car. A 
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it is enacted, that no penalties ſhall be inflicted for treaſon, 
other than ſuch as be by 25 E. Fa 

Concerning the forfeiture of lands in a county palatine 
by the attainder of treaſon out of a county palatine, or 
eromnerſo. „ RE i . 

By the ſtatutes of 9 H. 5. cap. 2. 18 H. f. cab. 1 3. 20 H. 6. 
cab. 2. 31 H. 6. cap. 6. outlawries of treaſon, Wc. in the 
county palatine of Lancaſter were not to cauſe a diſability of 
the perſon outlawed, nor induce any forfeiture of the lands 
or goods of the party outlawed lying out of that county; 
but by the ſtatute of 33 H. 6. cap. 2. theſe acts are repeald, 
and it is ordained, that the indicters in a county palatine 
_ (where the indictment ſuppoſes any perſon to be inhabiting out 
of the county of Lancaſter within ſome other county of the realm) 
have lands to the yearly value of five pounds in that county, 
and that upon indictment to be taken out of the county pa- 

latine of perſons reſiding there, the indiQters ſhall have a 
yearly freehold of five pounds, and that no proceſs be made 
out upon any ſuch indictments, till it has been examined by 

the king's juſtices, whether the indicters be ſo qualified. 

But now by the ſtatute of 27 H. 8. cap. 24. all powers in 
county palatines for making of juſtices in eyre, of aſſiſe, of 
peace, of gaol- delivery, are reſumed, and ſuch commiſſions 
are to paſs under the great ſeal of England, only in Lancaſter 
they are to be under the uſual ſeal of Lancaſter : all proceſſes 
to be in the king's name under the teſte of him, that hath 
the county palatine; all indictments, Wc. are to conclude con- 
tra pacem regis, and all fines and amerciaments upon officers 

are reſumed; ſo that now all proceſs of outlawry, attain- 
der, &c. in county palatines are of the ſame effect and in- 
duce the ſame forteitures, as if the offenſes were committed, 
tried and determined in any other county of England. 

But this alters not the title of the biſhop of Durham or any 
other, that had royal forfeitures of treaſons of lands within 
their liberty, or county palatine, for that is a diſtin fran- 
chiſe, and not at all touched by the act of reſumption, as 
appears by the caſe in Dyer (u) before cited, and by what is ſaid | 

2 | in 


(2) Dyer 289. 
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in the precedent chapter touching forfeitures by pike. and 
thus far for acts touching treaſon in the time of Henry VIII. 
As touching treaſons in the verge I ſhall particularly mens 
tion the ſame hereafter. 
I come now to the time of king Edward VI. 
1 E. 6. cap. 12. There ate theſe ſeveral changes made by 
8 ſeveral clauſes _ 
| It is enacted, that no act, Ad or offenſe being by ſta· 
pets "made treaſon or petit tivaſon by words, writing, cypher- 
ing, deeds or otherwiſe whatſoever, ſhall be deemed or ad- 
judged high treaſon or petit treaſon, but only ſuch as be treas 
{ons or petit treaſons in or by the Ratute of 25 E. z. for de- 
claring treaſon, and ſuch offenſes, as hereafter by this a& are 
expreſſed and declared to be treaſon or petit treaſon ; and no 
other penalties to be inflicted upon the offenders in treaſon or 
petit treaſon, but what are ordained by that, or this ſtatute. 
2d clauſe repeals the ſtatutes concerning heretics, Lol 
lards, the fix articles, felling of books of the (criptures, Oc 
_ ordained in the time of R. 2. H. 5. and H. 8. 
zd clauſe repeals all felonies made by act of . 
ſince 23 April 1 H. 8. that were not felonies before, and all 
penalties touching the ne 
41h clauſe repeals the act of 31 H. g. touching obedience 
to the king's proclamations, and the ſtatute of 34 H. 8. im- 
poling penalties upon the diſobedient. 


CD 


© by preaching, expreſs words or ſayings affirm and ſer forth, 
that the king, his heirs or ſucceſſors, kings of this realm, : 
is not or ought not to be ſupreme head on earth of the 
church of England and Ireland immediately under God, or 
that the biſhop of Rome, or any beſides the king for the 
time being, ought by the laws of God to be ſupreme head 
of the ſame churches, or that the king, his heirs or ſuc- 
ceſſors, kings of this realm, ought not to be king of Eng- 
land, France and Ireland, or any of them, or do compals 
by open preaching, expreſs words or ſayings to depoſe or 
e the king, his heirs or ſucceſſors kings of this realm, 
from his royal eſtate or titles to the ſame kingdoms, or 


CC do 


5th clauſe enacts certain new offenſes, vis. © If any ſhall 


— 
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do openly publith, or ſay by expreſs words or ſayings, that 


any perſon, other than the king, his heirs or ſucceſſors 


kings of this realm, of right ought to be king of the realms 


aforeſaid, or any of them, or to have or enjoy the ſame or 


any of them, the offenders, their counſellers, aiders, abettors, 


procurers and comforters, for the firlt offenſe ſhall loſe his 
goods, and ſuffer impriſonment during the king's pleaſure; 
and if after ſuch conviction he {hall commit the ſame of- 
fenſe again, other than ſuch as be expreſſed in the ſtatute 
of 25 E. z. he ſhall forfeit to the king the profits of his 
lands, benefices, and eccleſiaſtical promotions during his 
life, and all his goods, and ſuffer perpetual impriſonment; 
and for the third offenſe after a ſecond conviction, he ſhall 
be guilty of treaſon, and ſuffer and forfeit as a traitor. | 
5th clauſe enacts that, © If any perſon ſhall by writing, 


printing, overt- act or deed, affirm or fet forth, that the 


king of this realm for the time being, is not or ought not 
to be ſupreme head on earth of the churches of England 


and Treland, or any of them immediately under God, or 


that the biſhop of Rome or any perſon, other than the 


king of England for the time being, is or ought to be ſu- 
preme head on earth of the ſame churches or any of them, 
or do compaſs or imagine by writing, printing, overt-deed 
or act to depoſe or deprive the king, his heirs or ſucceſſors 


from their royal eſtate or titles of king of England, France 


and Ireland, or any of them, or by writing, printing, 


overt- act or deed, do affirm, that any perſon, other than 
the king, his heirs and ſucceſſors, of right ought to be 
king of the realms of England, France and Ireland, or any 


of them, then every ſuch offender ſhall be guilty of treaſon, 


and ſuffer and forfeit, as in caſe of high treaſon. 


Ich clauſe enacts, That this act ſhall not extend to re- 


peal any ſtatutes touching the counterfeiting, clipping, fi- 


ling or waſhing the coin current of this kingdom, or im- 


porting counterfeit coin, or counterfeiting the king's ſign 
manual, privy ſeal, or privy ſignet, their abettors, Cc. 


8th clauſe enacts, That if the perſons declared by the 


act of 35 H. 8. to be inheritable to the crown do uſurp 


3 EP one 
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« one upon the other, or interrupt the king 8 . of 
e the crown; they, their abettors, c. ſhall be traitors. 
F th clauſe takes away clergy from perſons found guilty 
by verdict, confeſſion, or not directly anſwering, or Pong 7 
mute in caſes of murder of malice prepenſe, of wilful 
ſoning, houſe- breaking, any perſon being in the houſe and put 
in fear, robbing in or near the highway, horſe-ſtealing, ſa- 
crilege; but in all other cafes of felony clergy allowed, and 
ſanQuary the ſame as before the 24 April 1 H. 3. 
Ioth clauſe provides, that all the ſtatutes of H. 8. concern- 
ing challenge, or concerning trial of forein pleas, ſhall ſtand 
in force. 
11th clauſe declares, that no perſon already edel or 
impriſoned, indicted or convicted, or outlawed for treaſon, 
petty treaſon or miſpriſion of cxeaſon, ſhall have any advan- 
tage of this ak. 
12th clauſe provides, that wilful killing by poiſon ſhall 
be deemed wilful murder, and the offenders, their aiders, a- 
bettors, counſellers or procurers ſhall ſuffer, as murderers. 
13th clauſe enacts, that a lord of parliament in all caſes 
within the benefit of clergy, tho he cannot read, yet ſhall 
be deliverd as a clerk convict without burning i in the hand, = 
or loſs of lands, c. 


14th clauſe faves the ial by peers for any offenſe within ; 

this ſtatute. 

2 5th clauſe enadts, that clergy be 1 notwithſtand- . 

ing the offender have been married to a lingle woman Or wi- 

dow, or to two wives or more. 

AI ccth clauſe enacts, that notwithſtanding attainder of trea- 
ſon, petit treaſon, miſpriſion of treaſon, murder or felony, 
the wife ſhall have her dower, and ſaves to all and every 
perſon, other than to the offender attainted, convict or out- 
lawed, all ſuch right, title, intereſt, entry, Wales poſſeſſion, 
condition, profit, commodity, and hereditaments, as they had 
before or at the time of the attainder, conviction, or outlawry. 

17th clauſe provides, that the ſtatute of 27 H. 8. for fe- 


lony 1 in ſervants ltcaling the goods of their matters, {hall ſtand 
in force. 


4 E 18th 
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18th clauſe provides, that no perſon be put to miſs for 
any of the offenſes aboveſaid concerning treaſon by preaching 
or words only, unleſs accuſed before one of the king's coun- 
cil, juſtice of aſſiſe or peace, Ge. within _ days after 
the offenſe committed. 

1 9th clauſe, concealing and keeping ſecret any high treaſon 
mall be miſpriſion of treaſon, and the offender ſhall forfeit 
as heretofore hath been uſed in caſe of miſpriſion of treaſon. 
A2 00th clauſe, calling, writing or printing the French king 
king of France ſhall not be adjudged any cfienſe within this 
aCt. 
21ſt * vides think no perſon ſhall be indifled, ar- 
raioned, condemned or convicted for any offenſe cf treaſon; 
: petit treaſon, miſpriſion of treaſon, or for any words before 
mentiond, whereby he ſhall ſuffer pains of death, loſs of 
goods, impriſonment, Tc. unleſs the offender be accuſed by 
two ſufficient and lawful witneſſes, or ſhall willing without 
violence confeſs the ſame. 
I have mentiond the clauſes of this "ER at large, and 
by their numbers, becauſe there be m_y HP oblervable 
thereupon. 

By the firſt clauſe of this * all Abele numerous trea- 
ſous and petit treaſons, that were enacted or declared at any 
time ſince 25 E. 3. are wholly taken away, except that of 
Counterfeiting, clipping, waſhing, or filing of coin, c. ex- 

cepted in the 7th claule ; but this doth not mention miſpri- 
ſions of treaſon, but only declares what miſpriſion of treaſon 
1s, for by taking away the treaſons themſelves, the miſpri- 
ſions of thoſe treaſons mult needs ceaſe, as a crime. 

But this act did not extend to alter the trials in caſe of 
| treaſon, and therefore notwithſtanding this act the ſtatute of 
28 H. 8. cap. 1 5. for treaſons at ſea, 26 H. 8. cap. 6. for coun- 
terfeiting, Nc. in Wales, 3 2 H. 8. cap. 4. for treaſons in Wales, 
33 H. S. cap. 2 3. for treaſons to be tried out of their county, 
35 H. 8. cap. 2. for trial of forein treaſons, ſtood yet in their 
force, until the ſtatute of 1 & 2 B & M. cap. 10. 

Again, notwithſtanding that by ſome former ſtatutes cer- 
tain offenſes, which were telony before, as wilſul burning of 


1 | | ras 


N 
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oſs and poiſoning, were made treaſon, yet the deat of 
thoſe acts that made them treaſon leaves them nevertheleſs 
in the ſtate, wherein they before were, namely felony. . 

Again, upon conſideration and compariſon of the th and 
Sth clauſes theſe things are obſervable, namely, 1. The wiſ- 
dom of the law-makers, that put the very ſame offenſes in 
words ſpoken in a lower rank of puniſhment than the ſame 
things written or printed, making the former but a miſde- 
meanor in the firſt offenſe, which in printing or writing was 
treaſon in the firſt offenſe. 2. It is obſervable upon that 
fifth clauſe, that there were ſome things within the £fth clauſe, 
that might be treaſon or an overt- ac of treaſon within the 


ſtatute of 2 5 E. 3. (other than ſuch as be expreſſed in the ſta- 


tute of 25 E. 3.) "ls que ſupra dicta ſunt cap. 1 3. touching the 
treaſon 1 in compaſſing the king's death. E 


It is alſo obſervable upon the 1 1th clauſe, that when ar 
offenſe is made treaſon or felony by an a& of parliament, 
and then thoſe acts are repeald, the offenſes committed before 
ſuch repeal and the proceedings thereupon are diſcharged by 

ſuch repeal, and cannot be proceeded upon after ſuch repeal, 
unleſs a ſpecial clauſe in the act of repeal be made enabling 
ſuch proceeding after the repeal for offenſes committed before 
che repeal, as there is in this caſe. 

3 & 4 Ed. 6. cap. 5. Tho it primarily concerns riots, yer 
enlequentl it concerns treaſon alſo: thereby it is enacted, 

1. That if any perſons to the number of twelve or more 
* aſſembled together ſhall intend, go about, practiſe or put 
in ure with force of arms unlawfully, and of their own 
authority to kill, take or impriſon any of the king's privy 
council, or unlawfully to alter or change any laws efta- 
bliſhed by parliament for religion, or any other laws or 
* ſtatutes of this realm, and being commanded by the ſhe- 
*. riſk, Juſtice of peace, mayor, c. by proclamation in the 
* king's name to repair to their houſes, if they ſhall conti- 

nue together by the ſpace of one whole hour afcer ſuch 
proclamation, or after that ſhall willingly in forcible and 
riotous manner attempt to do or put in ure any of the 


things aforeſaid; this (hall be adjudged treaſon 1 in all the of- 


* tenders, 


cc 


* 
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<« fenders, their aiders, abettors and procurers. See before 
in chapter XIV. concerning levying of war, how much of this 
high treaſon is within the ſtatute of 25 E. 3. 

2. That if any perſons to the number of twelve or 
* more ſhall intend, go about, practiſe or put in ure in man- 
cc ner aforeſaid to overthrow, cut, break or dig up pales, hedges, 
& ditches or other incloſure of any park, incloſed grounds, 
“banks of pools or fiſh-ponds, conduits; conduit-heads or 
< pipes to the ſame, which may remain open, or unlawfully 
« to-have common or way in the {aid park or grounds, or 
© to deſtroy the deer, warrens of conies, dove-houſes, fiſh, 
4 or to pull down houſes, mills, bays or barns, or to burn 
«* ſtacks of corn or grain, or to diminiſh the rents or yearly 
“values of any manors, lands, &c. or the price of any vic- 
4e tuals, corn or grain, or any other thing uſual for the ſuſte- 
„ nance of man, and being required, as before, ſhall not 
< depart, but continue an whole hour, or ſhall after that 
“ forcibly attempt to do or put in ure the things aforeſaid, 
„they {hall be adjudged felons without benefit of clergy. 

Vide ſupra cap. 14. which of theſe offenſes were a levying 
of war zcantt-the king. „„ 
3. That if any perſon unlawfully and without autho- 
e rity by ringing of bells, ſounding of drums, trumpet; 
„horn, or other inſtrument, by firing of beacons, by mali- 
cious uttering of words, caſting of bills or writings, or by 
any act whatſoever raiſe or cauſe to be aſſembled any per- 
* {ons to the number of twelve, or above, to the intent that 
« they ſhall do any of the acts aforeſaid, who ſhall not diſ- 
« ſolve their aſſembly upon ſuch proclamation within an 
hour, or ſhall commit any of the {aid acts, then they, that 
“ raiſe {uch aſſemblies, {hall ſuffer as felons. 
4. If ſuch aſſemblies to the number of forty, and above, 
ſhall continue together two hours, or ſhall bring weapons, meat, 
Ec. to the perſons ſo aſſembled, it ſhall be high treaſon. 

5. If above the number of two and under twelve attempt 
ſuch things, Cc. as aboveſaid, they are to ſuffer impriſon- 
ment for a year, and make fine and ranſom, with treble da- 
mages to perſons damnified. | 8 
„ 6. In 
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6. In the caſes of weitem within this act tenant in tail is 
to forfeit to the king during life only, and tenant in fee- ſim- 

ple to forfeit only as upon attainder of felony. 
7. Power is given to the ſheriffs, juſtices, mayor, Tc. to 
raiſe power, and array them in manner of war againſt the 
rioters, to the intent to apprehend the rioters; and if the 
ſaid rioters do not depart upon proclamation but continue to- 
gether, it ſhall be lawful for the ſheriff, c. after ſuch com- 
mands to kill the rioters; if after hk commandment it for- 
tune any of the rioters be killed upon ſuch account, the ſhe- 
riff, Tc. or any aſſembled by him ſhall thereof be diſcharged : 
then follows the puniſhment of thoſe, who refuſe to aſliſt 
the ſheriff, or juſtice in the repreſſion of riots. 

| Movers to ſuch riots are guilty of felony without clergy, 
and perſons ſollicited thereunto not revealing it to lufter, 
three months impriſonment. 

This act being made in a great meaſure for the ſupport of 
the reformed religion under Edward VI. was as to all points 
of treaſon therein contained repeald by 1 Mar. cap. 1. but in 
effect the very {ame offenſes were enacted felonies within 
clergy by 1 Mar. ſeſſ. 2. cap. 12. which was to continue to the 
end of the next parliament, and after the death of queen 
Mary was re-enaCted by 1 Eliz. cap. 16. to continue during her 
life, and till the end of the next ſeſho! on after her death, but 
then expired. _ | 

That which I would obſerve 1 upon this att 3 is this, how 
careful they were in this time not to be over-haſty i in intro 
ducing conſtructive treaſons, and to ſhew how the opinions 

of the parliaments of Edward VI. queen Mary, queen Eliza- 

beth went, as to the point of conſtructive treaſon, and how 
careful they were not to go far in extending the ſtatute of 25 
E. z. beyond the letter thereof. 

As to the point of indemnifying thoſe, that killed FI 
rioters in aſſiſtance of the ſheriff, it is true, that the killing 
of rioters barely for continuing together after proclamation 
required a new law to indemnify ; it, as 1n the ſtatute is pro- 
vided ; but if rioters reſiſt the ſheriff in his endeavour to ap- 
prehend them, or make head againſt him, or continue to put 
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in ure their riotous Hing a8 Pulling down houſes, inclo- 
ſures, Tc. if the ſheriff, or thoſe that come in aid of him, 
kill any of them, the law and the ſtatute of 2 H. 5. cap. 8. 
do indemnify them, as ſhall be hereafter more fully declared. 


Hf any perſon {hall by writing, printing, painting, car- 


knowing the ſame, ſhall for the firſt offenſe loſe their goods 
and be impriſoned at the king's will, for the ſecond offenſe 


and eccleſiaſtical benefices during their lives, and be perpe= 


tually impriſoned, and for the "third offenſe after the ſe- 
* cond conviction be adjudged traitors, and loſe their lives, 


ſucceſſors, &c. is an heritic, {chiſmatic, tyrant, infidel, 
in caſe of high treaſon. 
caſtles, or fortreſſes, ſhips, ordinance, artillery, or ein 


or ſucceſſors within ſix days after proclamation under the 


By 5&6 E. 6. cap. 11. If any perſon by open preach- 
ing, expreſs words or ſayings do expreſly, directly and ad- 
viſedly ſet forth and affirm, that the king, that now is, is 
an heretic, ſchiſmatic, tyrant, infidel, or uſurper of the 
crown, or that any his heirs or ſucceſſors, to whom the 
crown is to come by the ſtatute of 35 H. 8. being in law- 
ful poſſeſſion of the crown, is an heretic, ſchiſmatic, tyrant, 
infidel, or uſurper of the crown, then ſuch perſon, his 


n abettors, procurers, counſellors, and comforters 


after convidtion for the -firlt loſe the profits of their lands 


and forfeit as in cale of high treaſon. 


ving or graving, directly, expreſly and adviſedly publiſh, 
ſet forth and affirm, that the king, or any his heirs or 


or uſurper, it ſhall be high treaſon, and he ſhall forfeit as 
„If any perſon or perſons rebelliouſly dein the king's 8 
cations, and do not render them up to the king, his heirs 


great ſeal, it {hall be treaſon, and the offender, his aiders, 
Tc. knowing of the {aid offenſes ſhall luffer and forfeit as 
in caſe of high treaſon. 

If any the king's ſubjects commit treaſon contrary to this 
act or any other act in force out of the realm, it ſhall be in- 
quired and preſented by twelve men of any county, which 
the king by commiſſion ſhall aſſign, as if committed within 
the realm, and the like procels thereupon, as if done within 
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& the realm, and the outlawry againſt an offender inhabiting 
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* guilty of the treaſons or offenſes contained in the bill of 
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out of the realm ſhall be as effectual as if he had been re: 
ſident within the realm. e 
But if he render himſelf upon the outlawry within a 
year, he ſhall be received to traverſe the indictment. (x) 


_ © Perſons attainted of any treaſon ſhall forfeit to the king 


all their lands of any eſtate of inheritance in their own right 


at the time of the treaſon committed, or at any time after. 


* No proceeding {hall be on any the offenſes aforeſaid 


committed only by preaching or words, unleſs the offender 


be accuſed thereof within three months before one of the 
king's council, juſtice of aſſiſe, juſtice of peace being of the 
quorum, or two juſtices of peace in the ſhire, where the 
offenſe is committed : concealment of any high treaſon 


ſhall be adjudged only miſpriſion of treaſon, and the offen- 


der to forfeit as in miſpriſion of treaſon. 


* Provided that no perſon {hall be indicted, arraigned; 


condemned, convicted or attainted for any of the treaſons 


or offenſes aforeſaid, or for any other treaſons, that now 


be, or hereafter ſhall be, which ſhall be hereafter perpes 


trated, committed, or done, unleſs the ſame offender or 
offenders be thereof accuſed by two lawful accuſers, which 
ſaid accuſers at the time of the arraignment of the party 


accuſed, if they be living, ſhall be brought in perſon be- 


fore the party {o acculed, and avow and maintain that, 


which they have to ſay againſt the ſaid party to prove him 


mindictment laid againft the party arraigned, unleſs the party 


arraigned ſhall willingly without violence confeſs the ſame: 
a ſaving of the right of all, other than the offenders and 
their heirs, or ſuch as claim to their or any of their uſe: 


the wiſe of the party attainted of theſe or any other treas 


© {ons 


Cx) This clauſe remains, as our author Armſtrong's plea dught to have been 
obſerves below, unrepeald to this day, admitted according to the ſtatute of 5 & 


ſo that it was great injuſtice to deny the 


6 F. 6. ſee Stare Tr. Vol. III. p. $96, 


benefit of a trial within the year to n the like plea was allowed 
W 


Sir Thomas Arimſtroug, who was out- to Johnſon, 


o was indicted for coun- 


lawed, while he was beyond ſea, 36 feiting the coin, Mich. 2 Geo 2. B. R. 


Car. 2. and of this opinion was the houſe 
of commons by their vote Nov. 19. 1689. 
when it was reſolved, that Sir 7 homas 


altho he had broke priſon, and was re- 
taken in Exgland. ran 
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“ ſons ſhall be barred of dower of the lands of the party 
e attainted, ſo long as the attainder ſtand in force. 
Upon this ſtatute many things are obſervable, 1. That it 
ſhould ſeem, that neither the writing of theſe ſcandalous 
words, nor the bare detaining of the king's forts or ſhips 
were treaſon within the ſtatute of 25 E. 3. for if they had 
been ſuch, this act would not have been made. 2. The ſe- 
cond thing obſervable. is the great diſcrimination, which in 
this act is made between words and writing, the latter bein 
made treaſon, the former only miſdemeanor in the two firſt 
offenſes, altho the words be the ſame in both. 3. That fo 
much of this act, as is introductive of new treaſon, is repeald 
by the ſtatute of 1 Mar. cap. 1. but whether thoſe two penal- 
ties previous to treaſon in caſe of words, wiz. for the firſt and 
ſecond offenſe, be repeald by any ſtatute, ſeems doubtful, for 
thoſe are not treaſon. 4. But thoſe clauſes in this ſtatute, 
that concern trial of forein treaſons, concerning outlawry of 
perſons beyond the ſea, forfeiture of lands of inheritance of 
the party attainted, loſs of dower by the wife of the party 
attainted, ſtand unrepeald to this day; and ſo it is held by 
many, that the clauſe concerning two accuſers ſtands ſtill on 
foot; de quo vide poſtea. „F Cy 
"Touching the clauſe for the forfeiture of the lands of the 
party attainted there are theſe things conſiderable. 
1. That by this clauſe tenant in tail of the gift of the 
king doth by his attainder forfeit his eſtate-tail, notwith- 
ſtanding the ſtatute of 34 H. 8. cap. 20. for as that ſtatute co- 
ming after 26 & 33 H. 8. did as to that cafe repeal fo much 
of thoſe acts; ſo this ſtatute of 5 Us E. 6. coming after 34 
H. 8. doth repeal that ſtatute, as to the caſe of attainder of 
treaſon of ſuch donee in tail. „„ 


2. That this act varies much from the penning of the acts 


of 26 and 33 H. 8. for they ſeemed, as hath been oblerved, 
to faſten upon lands in right of a corporation ſole, as biſhop, 
_ abbot, Wc. but this limits it only to lands in their own right, 
which poſhbly, tho an affirmative clauſe, may correct the 
extent of the ſtatutes of 26 and 33 H.8. and bind up the 


forfeiture to lands only in their own right. 
I 


As 
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As to the point concerning the two lawful acculers theſe 
things will be conſiderable, 1. Whether it extend in law to 
new trealons made after this act. 2. Whether by any ſta- 
tute this be repeald. 3. Admitting it be not, what ſhall be 
{aid two lawful accuſers. 4. What a n en. 

I. The ſtatute of 5 & 6 E. 6. above - mentiond appoints two 
lawful accuſers in caſe of all treaſon enacted or to be enacted; 
therefore if a new treaſon were made by a ſubſequent act of 
parliament without any clauſe, that directs the indictment or 
trial in any other manner than is appointed by 5 & 6 E.6. 
by the words of this act there muſt be two lawful acculers, 5 
both upon the trial and indictment. 

But there have been great opinions, that tho the words of 5 
5s E. 6. extend to treaſons, that {hall be hereafter enact- 
ed, yet this clauſe doth not extend in law to ſuch new trea- 
form, unleſs ſpecial proviſion be made for the ſame in the 
act making ſuch new treaſon : others have been of a contrary 
opinion, becaule it only concerns the manner of proceeding, 
which may be directed by a xp act, as * the ſta · 
tute of 18 Eli. cap. 5. 21 Fac. cap. 4 
II. But certainly, if there be by a e ſtatute any 
derogatory clauſe from this ſtatute, then chere need not be 
two lawful accuſers. 

Therefore upon the ſtatute i iT 2 p. & M. cab. 11. in 

treaſon for counterfeiting the coin current here, or for clip- 
ping and impairing of coin (which was then conceived a tre- 
| fon not repeald by 1 Mar. cap. 1.) the evidence and courſe of 
proceeding at common law both upon the indictment and 
trial are reſtored, and ſo no neceſſity of two witneſſes ; ; this 

18 agreed on all hands. Co. Pl. Cor. N. 

Again, tho the treaſon for clipping or waſhing of coin de- 
clared by 3 H. 5. cap. 6. were repeald by the {tatute of 1 Mar. 
cap. 1. as is declared by the preamble of the ſtatutes of 5 Eliz. 

cap. 11. and 18 Eliz, cap. 1. and that the ſame is newly made 

treaſon by the ſtatutes of 5 and 18 Elix and conſequently, 
were there no more in the caſe, two witneſſes might be re- 
quiſite by the words of the act of 5 & 6 Ed. 6. becauſe thoſe 
are newly made treaſons, yet by the penning of thoſe ſta- 
4 G tutes 


298 Hiſtoria Placitorum Corong. 


tutes of 5 and 18 Ei. it is not neceſſary, becauſe the words 
in both ſtatutes are being lawfully convicted or attainted accord- 
ing to the order and courſe of the Iaw, which takes in the whole 
proceeding, as well indictment as trial ; for the courle of law 
therein mentiond ſeems to be intended the common law, and 
at common law there was no neceſſity of two witneſſes in 


any caſe of treaſon. 


And altho the ſtatute of 1 & 2 N © M. cap. 11. did take 
clipping and waſhing to be continuing treaſons, and therein 
might miſtake, yet there being an expreſs clauſe in that ſta- 
tute, that in thoſe caſes the evidences at common law ſhould 
be reſtored ; this direction might take off the ſtatutes of 1 and 
5 E. 6. as to the two witneſſes in thole caſes, and ſo have 
an influence upon the ſtatutes of 5 and 18 Eliz, or at leaſt 
may go far in expounding them to reſtore the evidence re- 
quired at common law in thoſe caſes. 
But whether as to all other treaſons the general clauſe in the 


ſtatute of 1 © 2 P. M. cap 10. that all trials hereafter to be 


awarded or made for any treaſon ſhall be had and uſed only ac- 


_ cording to the due order and courſe of the common laws of this 
realm and not otherwiſe, have taken away the neceſſity of two 


witneſſes upon the indictment, hath been controverted (), 


for on all hands it is agreed, that it takes away the neceſſity 


of two witneſſes upon the trial, if there were no more in 
the cale. EO Ls TY 
My lord Coke in Pla. Cor. p. 25, 26. delivers his opinion, 


that two witneſſes are neceſſary upon the indictment in caſe 


of all treaſons, other than thoſe, that are for counterfeiting, 
clipping, ox impairing the coin, and gives many weighty reaſons 
for it, and cites a reſolution in 14 Eliz. lord Lumley's cale, and 
4 Mar. Bro. Corone, 219. for according to him the indict- 
ment 1s a diſtinct thing from the trial; therefore the ſtatute 
of 10 2 M. cap. 10. extending only to the trial doth 
not take away the neceſſity of two witneſſes upon the indict- 
ment, and accordingly the general opinion hath run thus 


„ e But 
Y) See Kel. 9, 18, 49. of Shaftsbury's caſe; p. 645. lord Rf | 


(z) State Tr. Pol: III. p. 56. the caſe ſel's cale; 7. 733. colonel Si4ney's calc. 
of lord Caſtlemain, Tbid, P. 415. earl EIN . | | 


R 
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But yet much is to be alleged, that the ſtatute of 1 & 2 
P. NM. cap. 10. extends as well to reduce the indictment, as 
the trial, to the courſe of the common law. 5 
1. Becauſe it ſeems to be the intent of the ſtatute to in- 
volve the indictment under the general appellation of the 
trial, according to 2 & 3 P. & M. Dy. 132. 4. and tho it is 
true, that P 1 Mar. Dy. 99, 100. in Thomas's caſe there were 
two accuſers required, yet that was before the ſtatute of 
Togo tg 5 Eo a 5 
2. Becauſe this ſtatute of 1 & 2 P. © M. cap. 10. in other 
caſes extends as well to the indictment, as the trial; it is a- 
greed, that the ſtatute of 3 3 H. 8. cap. 23. concerning trial 
of treaſon in a forein county, is wholly repeald by 1 & 2 P. 
OM. cap. 10. quod vide Co. P. C. p. 27. Dy. 132. whereas, if it 
ſhould only refer to the trial, the indictment might {till be in 
a forein county, and ſo he might be indicted in a forein 
county, and yet muſt be tried in the proper county: vide 
_ accordingly reſolved H. 12 Eliz, Dy. 286. b. touching the re- 
bels in the North, where Stamford's opinion, Lib. II. cap. 26. (a) 
is denied by all the judges of both benches; again, the ſtatute 
of 33 H. 8. cap. 20. touching the indictment and trial of lu- 
natics in any county the king ſhall appoint, is repeald by this 
act of 1& 2 B & A. cap. 10. as well to the indictment as the 
trial: wide Anderſ. Rep. n. 154. Arden's caſe. (b) 
3. The indictment is in common ſpeech a part of the tri- 
al, or at leaſt a neceſſary incident to it; and if it ſhould be 
neceſſary to have two witneſſes to the indictment, it would 
_ conſequently be neceſſary to have them upon the trial alſo ; 
for by the ſtatute of 5 & 6 E. 6. cap. 11. the two witneſſes, 
that are upon the indictment, muſt avow their teſtimony in 
the preſence of the party upon his arraignment : and it ſeems 
incongruous, that a greater evidence {ſhould be required to the 
indictment, which is only an accuſation, than to the trial (c), 
where the party is to be convicted; therefore, if the ſtatute of 
12 P. M. intended to take it away upon the trial, it 


cannot 
(a) S. P. C. P. 90. the time of the indictment, becauſe that 
| (b) r And. 105. is the foundation of all the reſt, and is 


(c) Lord Coke P. C. p. 25. ſays the commonly found in the abſence of the 
greateſt proof is moſt of all neceflary at party acculed, | 
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cannot be ſuppoſed to continue the neceſſity of two witneſ- 
ſes upon the indictment. — „ 

4. There is alſo a great authority for this opinion: wide 
the reſolution and reaſon of. the Judges in Arden's caſe, An- 
derſ. Rep. n. 1 5 4. (d), where they reſolved, that they could not 

be indicted in a forein county upon the {ſtatute of 33 H. 8. 
cap. 23. becauſe the ſtatute of 1 & 2 P. M. cap. 10. reſto- 
reth the common law as well in relation to the indictment 
as the trial, and the trial includes the indictment ; and this 
was by all the juſtices and barons ſo reſolved, which cafe is 
alſo reported by Juſtice Clench, n. 17. to be 19 Novem. 26 Elix. 
Again ibidem n. 28. © Fuit tenus per les juſtices, que ou le ſta- 
< tute de E. 6. eſt, que inditement de treſon ſera per 2 teſtes, 

& le ſtatute de reine Mary eſt, que treſons ley try ſolonc 

le common ley, que ore inditements ſey ſolonc le common 
ley, car inditement eft parcel de tryal, car nul tryal poet 
< eftre fans inditement, & ſic fuit in Somerville's & Arden's 
Rs i e 5 
5. It hath been the care of the parliaments ſince in their 
adts to make proviſion for two witneſſes in cafes of treaſons 
newly made, vide ſtatutes 1 3 Eliz, cap. 1. 13 Car. 2. cap. 1. fo 
that it was thought, that the ſtatute of 5 & 6 E. 6. was not 
of force as to the two witneſſes, at leaſt as to treaſons newly 
enacted, otherwile in caſes of new treaſons they needed not 
theſe proviſions. (e) „ „„ 
And thus the reaſons ſtand on both ſides, and tho theſe 
ſeem to be ſtronger, than the former, yet in a caſe of this 
moment it is ſafeſt to hold that in practice, which hath leaſt 
doubt and danger; quod dubitas, ne feceris, eſpecially in caſes 
pl life (F); but upon miſpriſion of treaſon two witneſles are 
requiſite both upon the indictment and trial. Co. Pla. Cor. p. 24. 
Vf. „„ III. The 
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« no perſon ſhall be indicted, tried or 


(4) 1 And. 10). | | 
ionable, that ** attainted, but upon the oaths of two 


(e) If it were only queſt 


was reaſon ſaiicient for making ſuch pro- 


viſion. Vide ſupra p. 261. 
(f) However ſince our author wrote 


this matter is in great meaſure ſettled 


by J V. z. cap. 3. whereby it is enacted, 
That in call caſes of high treaſon, 
whereby any corruption of blood, Ec. 


* lawful witneſſes to the ſame treaſon ; 
but out of this act are excepted all 
proceedings in parliament, or proceed- 
* ings for counterfeiting the king's coin, 
great ſea], privy fea}, or ſignet or ſign 
% manual, | 


= 
** ” 4 "2 5 
* 
— 
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III. The third thing confiderable in this clauſe i 18, What 
ſhall be ſaid two lawful accuſers within this ſtatute, if it be 
of force: 

As to the accuſers mentiond in the ſtatute of 5 &6 E.6. 
cap. 11. they are no other than the two lawful and ſufficient 
- witneſſes mentiond in the ſtatute of 1 E. 6. cap. 1 2. in fine 3 

this is agreed by my lord Coke, Pl. Cor. p. 25. 

Now what are lawful witneſſes in this l is conſiderable; 
the lawfulneſs of witneſſes muſt reſpect either, 1. The per- 
ſons, or elle, 2. The teſtimony of the witneſſes. 

1. As in relation to the perſons of witneſſes, thoſe are laid 
lawful witneſſes, which by the laws of England are allowed to 
be witneſſes. ; 

A feme covert is not a r witneſs againſt her huſband ( 9 
in caſe of treaſon, yet in lord Caſtlehavens caſe (h) upon an 
| indictment for a rape upon his lady by another by her huſ- 
band's preſent force, ſhe was received as a witneſs by the ad- 
vice of the judges, that aſſiſted at that trial, and upon her 
evidence he was convicted and executed. 55 

But a woman is not bound to be ſworn or to oive eri- 
dence againſt another in caſe of theft, Tc. if her huſband 
be concerned, tho it be material againſt another, and not di- 

rectly againſt her huſband. Dalt. cad. 111. % 
pon an indictment upon the ſtatute of 3 H. 7. cap. 2. for 

taking away forceably and marrying a woman, the woman ſo 
married may be {worn againſt her huſband, that ſo marries 
her, if the force were continuing upon her till the marriage; 
and thus it was done in the cafe of the lady Fulwood, M. 13 
Car. 1. B. R. Croke (k), and accordingly ſeriatim reſolved by all 

the judges of the king's bench lately in the caſe of Brown, Trin. 
25 Car. 2. (1) for theſe reaſons: 1. Becauſe otherwiſe the ſta- 
tute would be vain and uſeleſs, for poſſibly all that were preſent 
were of the offender's confederacy. 2. The marriage, tho a mar- 
rlage de fatto, yet, if it were effected by a continued act of force, 


1 ©. Ws 


(g . Tit. 6; 6. like was done in the caſe of Haagen 

(hb) Hut. 115. Ruſh. C Colle. Vol. II. Swendſen, Mich. 1 Ann. B. R. State 77. 
P. 93----101. State Tr. Vol. I. p. 266. Vol. V. p. 453. 

(1) N. Edit. cap. 164. p. 540. en, 345.3 a Keb. 193. 

(k) Cro. Car. 482, 484, 488, 492. the | 


mined upon his oath as a witneſs ; but yet the condition of 


_. tlieft. Vide LL. Inæ, |. 7. 
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was not a marriage de jure, for it was diſſolvible by divorce, 
unleſs ratified by a ſubſequent free cohabitation or conſent. 
But 3dly and principally, becauſe it was flagrante crimine, for 
the child was taken away upon the Thurſday, married the Fi- 
day, and ſeized by the guardian the next day, before they 
had lain together, and the force was all that while continuing 
upon her. 4. There were other witneſſes, that proved the 
firſt taking away by force againſt the child's will, tho there 
were no witneſſes to prove the marriage forceable but herſelt, 
who expreſly {wore, that the was married againſt her will; 
upon all which circumſtances it was ruled, that the thould be 
examined in evidence, and the credibility of her teſtimony 
left to the jury; but moſt were of opinion, that had ſhe lived 
with him any confiderable time, and aſſented to the marriage 
by a tree cohabitation, the ſhould not have been admitted as 
a witneſs againſt her huſband 3 he was convicted and had 
judgment of death, and was executed. | 


Regularly an infant under fourteen years is not to be exa- 


his perſon, as if he be intelligent, or the nature of the fact 
may allow an examination of one under that age (m), as in 
caſe of witchcraft an infant of nine years old has been al- 
lowed a witneſs againſt his own mother. Dalton. (n) > 
And the like may be in a rape of one under ten years upon 
the ſtatute of 18 Elix. cap. 6. and the like hath been done in 
caſe of buggery upon a boy upon the ſtatute of 25 H 8; 

rap. 6. 5 „„ 
And ſurely in ſonie caſes one under the age of fourteen 
years, if otherwiſe of a competent diſcretion, may be a wits 
nels in caſe of treaſon : vide que ſupra dixi p. 26 
A man concerned in point of intereſt is not a lawful accu- 
ſer or witneſs in many caſes, the party to an uſurions con- 
tract cannot be a witneſs to prove an uſurious contract upon 
an information, if the money be not paid, for he {wears to 
avoid his own debt or ſecurity (o); but if the money be paid 
4 | he 


() By the laws of Tra a child ten () Dalr. Juſt. N. Edit. P. 541. 
ears old was allowed to be a witneſe in (0) Co. Lit. 6. 0. | 


_—_ — 
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he may be a witneſs to prove it, where another informs, for 
he is to gum nothing. 
And therefore if any man hath the on of the goods 


or lands of the party attainted, he is no lawful witneſs to 
prove the treaſon. 


A perſon outlawed in treſpaſs i 18 F e Lawkal Wits 


neſs, but no lawful ] juryman or indicter in caſe of felony or 
treaſon, Sir William Withipol s caſe. ( p) 


A father or ſon or adverlary i in a ſuit ! 18 4 witneſs r or 
againſt a perſon accuſed of any crime, yet not always a com- 
petent jury man. 


A particeps criminis is in ſome caſes 4 lawful accuſer wid 
this ſtatute, in ſome caſes not. 


An approver {hull be {worn to his appeal, Stamf. Pla. Cor. (q); 
but it ſeems, that he ſhall not be a witnels upon the trial, if 


the party accuſed put himſelf upon his country, becauſe, if 


he fail in proving the party guilty, he ſhall be hanged. 
In Sir Percy Cresby's caſe, P 19 Fac. Noye's Rep. p. 1 5 4. pla- 

cito 676. in Camera Stellata, if two defendants be charged for 

aà crime, one ſhall not be ma againſt the other to con- 


ict him of an offenſe, unleſs the party examined confeſs him- 


ſelf guilty, and then he ſhall be admitted. 


D Dec. I 5 Car. 2. at Newgate, Henry Trew was indifted of 
burglary, and by advice of Keeling chief juſtice, Brown ju- 
ſtice, and Wilde recorder, Perrin, that was in gaol for two 


other robberies, and confeſſed himſelf to be in this burglary, 


was {worn as a witneſs againſt Trew, but he was not indicted 


of the burglaries or robberies. Ex libro Bridgman. 
10 Dec. 1662, Tonge, Philips, and others (r) were indicted 


for treaſon for compatling the king's death, the queſtion was, 


whether thoſe, that were parties in the compaſſing, which 
were not yet pardoned, nor indicted, might be produced as 
witneſſes, namely Riggs and others; and upon conference 
with all the judges theſe points“ were reſolved, 


1. That 


19 | 
(9) Tib. II. cap. 56. P. 145. 4. 


( p) cro. Car. 134, 147. W. Jones 17 Keel. 17. State Trials, Vol. II. 9. 
. | 4 5 ö 5 
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1. That the party to the treaſon, that confeſſed it, may 
be one of the two accuſers or witneſſes in caſe of treaſon, 
for the ſtatute intended two ſuch witneſſes, that were allow- 
able witneſſes at common law, and ſo may a particeps crimi- 
nis be admitted as a witneſs, and was admitted to give evi- 
dence to the jury; but the jury may, as in other caſes, con- 
ider of the evidence and credit of the witneſſes, but he is 
ſufficient to ſatisfy the ſtatute. 5 
2. That the confeſſion before one of the privy council or 
a Juſtice of the peace being voluntarily made without torture 
is ſufficient as to the indictment or trial to ſatisfy the ſtatute, 
and it is not neceſſary, that it be a confeſſion in court; but 
the confeſſion is ſufficient, if made before him that hath 
power to take an examination. . 
z. The king having promiſed a pardon to Riggs, if he 
would diſcover the plot, he performd that part by his diſco- 
very; and this was held by all no impediment to his teſtimo- 
ny, for the promiſe was not applied to witneſſing againſt any 
other; but two juſtices (/) held, that if the king promiſed a 
pardon upon condition, that he would witneſs againſt any 
others, and that being acknowledged by Riggs when he took upon 
him to give evidence, Oc. that will make him uncapable to 
give evidence, becauſe he {wears for himſelf (:); but in this 
point the greater number were of a contrary opinion (), ex 
libro Bridgeman verbatim, and I remember the conſultation and 
reſolution accordingly. ET 5 8 
And accordingly at the ſeſſions of Newgate 167 2. Mary 
Price was convicted of treaſon in clipping the current money 
of England by the teſtimony of thoſe, that were participes cri- 
minis (x), namely Throgmorton and others, who brought her 
broad money upon allowance of 10 l. per Cent. and carried 
off the clipt money into their maſter's caſh. 
5 . The 
(/) Theſe were our author and 7. (*) But it does not appear In this 
Brown. caſe, whether they were promiſed a par- 
(t) Vide poſtea part. 2. cap. 27. don or not: the like reſolution was in the 
(i.) Of this contrary opinion was the caſe of Zoſeph Clark tor coining 16 Cer. 2 
court in the caſe of Chriſtopher Layer, Tee Kel. 33. but in that caſe the wis- 


Mich. 9 Geo. I. B. R. State Tr. Vol. VI. nels had actually obtained a pardon, 
7.259. | 
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The like conviction: was in the ſame year of Hyde and 


in the robbery, but not indicted. 
But in theſe and the like cafes 1. The party, that is the 


and diſparage his teſtimony, but poſlibly not wholly take a- 


ble, as a witneſs in law, yet the credibility of his teſtimony 
is to be left to the jury, and truly it would be hard to take 
away the life of any perſon upon ſuch a witneſs; that ſwears 
to fave his own, and yet confeſſeth himſelf guilty of fo great 
a crime, unleſs there be alſo very conſiderable circumſtances, 
which may give the greater credit to what he {fwears. 


diftments concerning the {ame matter, 4. pleads not guilty, 

B. and C. may be ex: tt a8 witneſſes for A. for yet they 

ſtand unconvicted, altho they are indicted, 19. Car. 1. B. R. 
Bilmore s Cale. 


ought to examine the party and take informations touching 


pzol-delivery. 


by virtue of their commiſſion of the Peace, no nor take an 


8 


ken, may be read in ev 1 AR againſt the priſoner, if the in- 
Cn be dead, or not able to travel and ſworn ſo to be; 
yea by ſome opinion, if he were bound over and appear not, 
they may be read, which {eems to be queſtionable. 


ſtices of the peace of one county may be tranimitted be- 
fore juſtices of gaol- delivery of that county, where the of- 
tenſe was committed, viz. if the offender were brought be- 
41 tore 
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others of robbery upon the highway by one, that Was 4 party 
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i is never indicted, becauſe that doth much weaker 
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way his teſtimony. 2. And yet, tho ſuch a party be admiſſi- 


— Too 


H A. B. and C. be "td of perjury on three ſeveral in- 
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y the ſtatute of 1 & 2 NM. cap. 1 4. e of peace 


offenſes brought before them, and certify them at the next 


Tho juſtices of peace cannot hear and determine 8 


indictment of it, yet they may take examinations and infor- 
mations touching ſuch offenſe of the party brought before 

them, and certify them according to that ſtatute ; and thoſe 
informacons taken upon oath, as hey ought to be, and {worn 
to by the juſtice or his clerk, that took them, to be truly ta- 


And in ſuch cake information upon oath taken before ju- 
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fore that juſtice z quere tamen, becauſe the n was out 
of his juriſdiQion; j yet vide Dalt. cap. 111. P. 299. accors 


ant. (Y) 
He, that hath a remainder expectant upon an eſtate- tail, 


ſhall not be allowed as a witneſs, and ſo ruled, but a difſei- 
ſor may be a witneſs to a deed made to the tenant, 12 


Aff. 12. 


Mich. 165 2. A commilion iſſued to examine the validity 


of a marriage ſuppoſed to be done by force, and upon that + 
_ divorce was had: an indictment was againſt Welſh, that mar- 


ried the woman, the depoſitions in the cauſe of divorce were 


offered to prove the force, but rejected, becauſe i in a ſuit of 
another nature and juriſdiction, ell 8 caſe. | 


A man convict of conſpiracy, perjury, or 8 is not a 


lawful witneſs. Crompt. de pace regis 1 27. b. Dali. cap. 11 1. (X) 
but if he be pardoned, it ſeems he may be a witneſs, 


And thus tar II. the Capacity or incapacity of the 


wirneſles. 


2. In relation to the manner of their reſtimony, the c opinion 
in Dyer of a witneſs by hearſay 1 Mar. Dy. 99. b. was rejected 
by all the judges in the lord Lumb s caſe, H. 14 Elix. Co. Pla. 
Cor. 25. but if it be a hearſay from the offender himſelt 


confeſſing the fact, ſuch a teſtimony upon hearſay makes a 
good witneſs within the ſtatute. 


Ibo information upon oath taken before a juſtice of Peace 
may make a good teſtimony to be read againſt the offender 


in caſe of felony, where the witneſs is not able to travel, yet 
in caſe of treaſon, where two witneſſes are required, Bk 


an examination is not allowable, for the ſtatute requires, that 


they be produced upon the arraignment in the preſence of 
the priſoner to the end that he may crols examine them. 


And thus much concerning the ſtatutes in the time of Ed 
ward VI. and evidence upon indictments, I thall only add 
this. 

In civil aCtions, as treſpaſs againſt A. Band C if no evi-- 
dence be given againſt any one to prove him guilty, he may be 

4 5 ED examined 


ON. Edit. cap. 164. 2 544. (2) P. 542. 
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examined on the part of the defendant, and ſtands as a com- 
petent witneſs ; and 1 ſee no reaſon, why if two or three 
perſons be indicted, and no evidence given againſt one or 
more of them, but that he may be a witneſs for the other; 
but otherwile it is, if there be but a colourable evidence 
againſt him. (*) 8 5 ls 


CHAP. XXV. 


Concerning treaſons declared and enacted 


from 1 Mar. till this day, VIZ. 13 Car. 2. 


I queen Mary, queen Elizabeth, and ſo downwards, 


The firlt ſtatute in this period is 1 Mar. cap. 1. conſiſting of | 


three h è ͤ. . 

1. * That no act, deed or offenſe being by act of parlia- 
4c 
8 by words, writing, cyphering, deeds, or otherwiſe whatſo- 
(0 


ever, {hall be taken, had, deemed, or adjudged to be high 


CC 


cc 


ſuch, as be declared and expreſſed to be treaſon, petit trea- 


« ſon, or miſpriſion of treaſon, in or by the act of parlia- 


CC 


< treaſons, and none other, nor that any pains of death, pe- 
Cc 


nalties, or forfeitures in any wiſe enſue or be to any offen- 


der or offenders for doing or commutting any trealon, pe- 
cc 


tit treaſon, or miſpriſion of treaſon, other than ſuch as be 
in 


(% Our author ſhould here have pro- 11. but probably he thought that ſuffi- 
ceeded to his fourth general head, and ciently done by the ſecond reſolution in 
have ſhown, what would be a confeſſion Torge's caſe mentiond by him, p. 304. 

within this ſtatute of 5 & 6 Ea. 6. cap. 5 N | | 


| Come to the ſtatutes concerning treaſon in the times of 


ment nſade treaſon, petit treaſon, or miſpriſion of treaſon, 


treaſon, petit treaſon, or miſpriſion of treaſon, but only 


bi 
i 
"i 
0 
f 


ment of 25 E. z. touching treaſon or the declaration of 


— — ũ— 


— EIT” 
AE 


=> 
A 
S& - JT 
2 — 


— — 


—— 


oo —— — — 


* 


— - — 
Dr * — 
CT 


— — of 
.— <o—_ - 


90S «Li 


= — 1 wh = 
= nn on 


j 
* 
N , 
7 
' 
1 
i 
! } 
' 
bl LY + 
1 4 
4 
, 1 
"= 1 
j 
180 
J 1 N 
Ll 
16 
j 
1 
on 
117 
1 10 5 
fh 
4 
v7 
1 
x 
j 
7 
FI 
* 
1 
18 
8 
. 
I i 
N 
i 
n 
0 
F 
* 
f 
"4. ba» 
that * 
i 
i 
i 
; 
\ o 
11 
iſ 
ft 
» 
l 
1 
ot 
1 
1 
| 
AM 
(> . 9 
{ 
} 
1 
* » 
i 1 og 
jt 
bit 
{ 
* 
11 
. 
. 
1 
EEE 
KI 
4 
* 
1 
Pi 
4 
1 
0 
U 
i 


1 
10 
| 
| 
1 
il ii 
3145 
* 
* 
1 
Ad 
hs 
Iþ 
2 


= _-- = RES. < = 7 — 
— <= . Ie = So 2 
8 


= 


— — 


At 
54 
% | 
| 
14 
1 i 
1 
* 
„ 
1 
19 
= 
wi 
"Wh 
"1 
1. 
(| 
"F 
Ko. | 
} 
} 
. 
8! * 
1 7 
} ; 

[75 | 
408 4 
5 5 i 

i | 
LW! 
x WA 
WH! 
I 
4 4 
14 
14 
pb 
4 1 
4 Ty 1. 
bak 
k 
: Wn). 
HUE 
Mie 
whe 
" > l! 
HI 
1 91. 
i Ih. 
; 4 4 
1 
if 8 
\ bt © 
, 4 uf 
ie 
o 7 1 
1 
9 
$ is 
1 
1 
EY, 
. & 
1 
. 4“, 
if ij © 
i s 
{ 48 
: . 
** 
1 
SF 
4 "= 
* 
5 1. 
l 
05 
7 i l 
| (1 
j 
on 
ö 4 
" 
ys 4 
4 1 
4 
1 
1 
1 
| 


: * % P . — 
— TP 


5 Hiſtoria Placitorum Corone 


2 — 


© in the ſaid act ordained and provided, any ſtatute made 


e before or after the ſaid 25th year of Edward III. or any 


© declaration or matter to the contrary notwithſtanding. 


4; 2g 'That no advantage be given by this act tO any per- 


< ſon arreſted or impriſoned for treaſon, petit treaſon, or 
* miſpriſion of treaſon the laſt day of Seprember laſt paſt, Or 
_ © heretofore indicted or outlawed, or attainted of treaſon, Te. 
or excepted out of the queen's pardon. 


3. © That all offenſes made felony, or appointed to be 


within the caſe of premunire by any ſtatute ſince the firlt 
day of the firſt year of king Henry VIII. (not being felony | 


« or within the caſe of premunire before) and all and every 


c branch, article, clauſe mentiond or declared in the ſame 
« ſtatutes concerning making of any offenſe felony, or within 


DO 
the caſe of premunire, and all pains and forfeitures con- 


* cerning the ſame, or any of them, {hall be from hencc- 
« forth vol and repeald. 

This excellent law at one blow laid flat all tlioſe nume- 
rous treaſons, miſpriſions, Tc. at any time enacted ſince 25 


E. z. and all felonies and premunires enuCted in or after 1 He. 


As touching the firſt of theſe. 
1. Hereby all thoſe numerous treaſons newly enafted in 


any former king's time fince 25 E. 3. a catalogue of moſt of 
which is before given, are wholly taken away. 


2, Hereby all thoſe tr eaſons, that were declared treaſons, 
ſo far forth as thoſe treaſons * their ſtrength from "Os 


declarations, and were not really within the ſtatute of 2 FB. 3. 
are wholly taken away, and left purely to be determined ac- 
cording to the ſtatute of 25 E. 3. and lo far forth and no far- 


ther, than that ſtatute warranteth. 
And therefore the declaration of 3 R. 3, touching the EY 


ling of an embaſlador, namely John Imperial, the declaration 
of” 3 H. 5. concerning clipping and impairing of coin, the de- 


claration of Mortimer's treaſon in breaking priſon 2 H. 6. and 
all others of that kind are now wholly | put out by this ſta- 
cute, Coke upon the ſtatute de frangentibus pr iſonam ( a) tho it 


4 18 


(a) 2 (Co. J in 590, 


2 
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4 true, that it appears by 1 & 2 P. & M. cap. 11. they thought 
that clipping and impairing of money had remained treaſon 
by the declarative law of 3 H. 5. but the ſtatute of 5 Eliz, 


cap. 11. hath declared the contrary, and put that out of 


queſtion. 


z. But it repeald not che forfeitures for old treaſons, tho 


thoſe forfeitures were enacted by ſtatutes made after 2 5 E. z. 
and therefore the forfeiture of eſtates- tail for treaſon given 
by 26 H. 8. continues notwithſtanding this ſtatute, Co. P. C. 
p. 19. and ſo it was reſolved by all the judges of England in 
the lord Sheffeild's caſe (), Stamf. 187. b. 12 Eliz. Dy. 289. 
the reaſon is before given cap. 2 3. p. 241. for the relation of 
the repealing clauſe is only to treaſons not contained in 25 E. 3, 


not to forfeitures not contained in 25 E. 3. for indeed 25 E. 3. 


creates no forfeitures, but only declares what the common 
law was, and enacts no farther touching forfeitures. 

J. But this act did not meddle with thoſe new laws, that 
directed ſpecial proceedings, trials, &c. or other matters of 


that nature relating to treaſon, but that was done after by 


102 P. M. cap. 10. de quo poſtea. 


F. The preamble is very conſiderable, which takes notice 


of the ſeverity of former ſtatutes, that made words onl 


without other fact, or deed, to be high treaſon, Which was 


one of the cauſes of this general repeal. 


Touching the ſecond clauſe, as is before obſerved in the : 


precedent chapter, the repeal by 1 Mar. had diſcharged all of- 
tenſes committed before that repeal againſt the ſtatutes re- 


peald, if it had not been ſpecially provided to the contrary | 


by the proviſo of this act touching perſons formerly indicted. 
Now as to the third clauſe, it alſo took away all new fe- 
lonies made ſince the firſt day of the reign of Henry VIII. 
but whether either of theſe clauſes of repeal did take away 


thoſe previous puniſhments, which for the firſt offenſe was 


made forfeiture of goods, and the ſecond or third offenſe 
made treaſon, whether, I tay, this ſtatute took away thoſe 


penalties, which were leſs than felony or treaſon in the firſt 


or ſecond offenſe, or only thoſe puniſhments, which were 
4K made 
02 Palm. 35 1. IV, Jones 69. | | 


— — — 2 —— 


3 


——— 
23 * 


— —— 4 1 


24 — — 1 — — — 
- Ex * — 
2 — * 3 D 
— — — — * — — 


1 1 A * ” EE CRE IT * — — — E —_ tp ooo — TS —— r = . "ES - 1 I FA 
< - 4 * 83 - 4 ” 2 8 3 N a - ry _- * of PSs Y — — — 8 
— — — i . - - — — SC CC_RRRR___T7_T—— = Jo p — —̃ Ü—2 —— = — ==; 
— —— — —ä—ä — — — I —ä—ä — 2 —— 2 2 — — —ͤ— —— T_T — ; LE I * — — by - _— * — — —— — 2 * _ 
. DER ratio wer ner zo. — * 8 2 1 
A . RF 5 = = 


— — 
2 


— — 


2 == . 
— 1 - * 4 ” DN 1 2 8 - — 3 —_— — > * > 2. - 7 —— = I WY 
— — 9, —ññ — — —————————f— EY 


Dorm et 
— 


3 — — 
= I 


— — 


310 Hiſtoria Placitorum Corone. 


—_—_ 


made treaſon or flony, may be a queſtion ; as for inſtance, 


that of 1 E. 6. cap. 12. the 5th clauſe, which makes certain 
_ offenſes by words puniſhable with forfeiture of goods for firſt 


offenſe, loſs of profits of lands for ſecond offenſe, and trea- 


ſon for the third offenſe; whether this ſtature extends to ſuc- 
ceſſors, and (tho the penalty of treaſon for the third offenſe 
be repeald by this act) whether the penalties for the firſt and 
ſecond offenſes be repeald, ſeems to me doubtful; I rather 


think they are not. 
And now this act having laid all Carer new treafons {es 


lonies, and miſpriſions flat, and reduced all to the flandard 
of 25 E. z. the neceſſity of ftate and public peace puts the 


queen and her parliament nevertheleſs to begin new provi- 


| ons. 


1 Mar. ſe ſe 2: cap. 6. © If any perſon {hall faſly forge or 


© counterfeit any ſuch kind of coin of gold or ſilver, as is 
© not the proper coin of this realm, and is or ſhall be cur- 


rent within this realm by the conſent of the queen, her 


* heirs or ſucceſſors, or if any perſon do falſly forge or 


4 counterfeit the queen's ſign manual, or privy ſignet, or 
5 privy ſeal, then every ſuch offenſe ſhall be judged high 
treaſon, and the offenders, their counlellers, procurers, ald 
ers and abetters judged traitors againſt the queen, her heirs 
and ſucceſſors, and ſuffer and forfeit as in high treaſon. 


Concerning this ſtatute much hath been ſaid before. 

1. It is a perpetual act, and not perſonal only to the 
queen, for as the word king may include a ſucceſſor, ſo the 
word queen may include a ſucceeding king or queen, and that 


it was ſo intended here is apparent by the words in the con- 


cluſion ſhall be adjudged traitors againſt the queen, her heirs and 


ſucceſſors; and accordingly it hath been often reſolved. 


2. That the forein coin (the counterfeiting whereof is made 
treaſon by this act) muſt be ſuch, as is ſo made current by 


proclamation, for by the ſtatute of 1 7 R. 2. cap. 1. forein coin 


1s not to run in payment in England, and therefore there muſt 
be an act under the great ſeal, as all proclamations ought to 
be, before it can be current within this ſtatute : vide accordant 


ſlatut. 5 Blix, cab. 1 1. and 18 Elix cap. 1. 


2 3. It 


cc 


2 
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z. It muſt be a counterfeiting of that forein coin, which 
18 ue in gold or filver, viz, the greateſt part gold, or the 
greateſt part ſilver, for denominatio fit a majore parte; theres 
fore if there be a forein coin of copper, or braſs and copper, 
it is not within this ſtatute, but it is not neceſſary, that the 
counterfeit of it muſt be gold or ſilver, for if that be copper 


gilt, or alchymy after the ſimilitude of forein coin of gold or 
ſilver, it is within this act, becauſe the prototype is a coin of 


gold or ſilver. VVV „ 

1 Mar. ſeſſ. 2. cap. 12. The act againſt riotous aſſemblies 
is the very {ame in ſubſtance with that of 3 & E. 6. cap. 5. 
only changing treaſon into felony within clergy, and nota bene 


the power given to ſuppreſs ſuch aſſemblies by force, and in- 


demnifying the ſuppreſſors, tho ſome of the rioters be killed: 


this act was continued by 1 Eliz, cap. 16. during that queen's | 


life and till the next ſeſſion after, and then expired. (b) 
10 2 P. C M. cap. 3. © If any perſon {hall maliciouſly 


and of his own imagination ſpeak any falſe, ſeditious and 


cc 


queen, then the perſon being convict and attainted, as in 


the act is expreſſed, ſhall be ſet upon the pillory and have 
both his ears cut oft, unleſs he pay one hundred pounds, 


cc 
( 
cc 
= reporting of any other, then to ſtand on the pillory and 
cc 

(0 


impriſonment. . . : 
And if any ſhall maliciouſly deviſe, write, print, or ſet 


reproach, or diſhonor to the king or queen, or to the en- 
couraging, ftirring or moving of any inſurrection or rebel- 


{aid offenſe not being puniſhable as treaſon within the ſta- 
tute of 25 E. z.) the offender ſhall for the firſt offenſe 
have his right hand ſtricken off. 8 

5 “ 'The 


0) But a new act to much the ſame purpoſe was made 1 Geo. 1. cap. 5. which 
1s perpetual, | 


flanderous news, rumors, ſayings, or tales, of the king or 


and ſuffer three months impriſonment ; and if it be of the 


66. —ũ— WES — —E———— — 


loſe one of his ears, unleſs he pay one hundred marks 
within one month after judgment, and ſuffer one month's 


* 


forth any writing containing any falſe matter of ſlander, 


lion within this realm or the dominions thereof, or {hall 
procure the ſame to be written, printed, or ſet forth (the 
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Ihe ſecond of any of theſe offenſes after a former con- 
viction is made puniſhable with loſs of goods and perpetual 
impriſonment: Juſtices of aſſiſe, Tc. hall have power to 
hear and determine offenſes, &c. and to commit perſons 

* ſuſpected without bail; no perſon impeachable for words, 

8 mes convict within three months after the oftente : peers 
to be tried by their peers. | 

Upon this act theſe things are obſervable: 1. That the la- 
makers did not take ſeditious words to be within the ſtatute 


60 
(0 


cc 


ce 


of 25 E. z. for then they would have added the ſame clauſe 
as in the other caſe, wiz. (not being treaſon within the ſtatute 


of 25 E. 3.) Again, 2. That they did take it, that ſome ſe- 
my" writings might be treaſon within the ſtatute of 2 5 
for it is an overt- act, as hath been formerly obſerved (F). 

That as ſome writings exciting inſurrection might be treas 
fon within the ſtatute of 25 E. 3. ſo ſome writings, that 
might poſſibly by conſtruction have the ſame effect, might 
not be within that ſtatute, for the law-makers cannot be ſup- 
poſed to intend to make any thing, that was treaſon within 
the ſtatute of 25 E. 3. to be leſs than treaſon; and by con- 


ſequence and conſequential illation many things might by a 
witty advocate be conſtrued and heightened to be to move in- 
ſurrection and rebellion, which immediately, and in their 
_ own nature, nor in the intention of the writer, were never 
o intended; this ſtatute died with the queen, but was revived 


1 Elix cap. 6. during that queen's life. 

102 P. CM. cab. 9. © If any by expreſs words or ſay- 
ings have pray ed, or {hall pray, that God would ſhorten 
& the queen's lite, or take her out of the way, or any ſuch 
g like malicious prayer amounting to the ſame effect, they, 
ce their procurers and abetters {hall be adjudged traitors, 

* Bur as to any the offenſes aforeſaid perpetrated during 


cc 


that ſeſſion of parliament, if the offenders thall ſhew them 


* {elves penitent upon their arraignment, no judgment of 
P U 8 8 


treaſon {hall be given againſt them, bur a leſſer puniſhment 
may be inflicted. 


cc 


cc 
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So that they took not this to be a treaſon within the ſta- 


tute of 25 E. 3. neither is it thought to be a very great of- 
fenſe, for it is an appeal to God, who we are ſure is not moved 


by ſuch wiſhes and prayers contrary to his own command, 
Thou ſhalt not curſe the ruler of thy people, Exod. xxii. 28. 
 1@2P.&@M. cap. 10. conſiſteth of ſeveral remarkable 
clauſes. V „ 

1. © If any during the marriage between the king and 
queen ſhall imagine to deprive the king from having jointly 
with the queen the ſtyle, honor and kingly name of the 
realms and dominions belonging to the queen, or to de- 
ſtroy the king during the matrimony, ot to deſtroy the 
queen, or the heirs of her body, being kings or queens of 


of the {ame againſt the king during the marriage, or a- 


realm, and the ſaid compaſſings maliciguſly, adviſedly and di- 
rectly ſhall utter by open preaching, expreſs words or ſayings, 


marriage between them ought to have the ſtyle, honor 
and kingly name of this realm, or that the now queen 
is not, or of right ought not to be queen of this realm; 


queens of this realm, ought not ſo to be or to enjoy the ſame, 
or that any perſon, other than the queen during lier life, 
or after death, other than the heirs of her body, as long as 


loſe to the queen all his goods and chattles, and forfeit 
the iſſues of his lands during his life, and have perpetual 
* impriſonment ; the ſecond offenſe after a former con- 


© vittion ſhall be treaſon. _ 
4L 2. And 


* 


this realm, or to levy war within the realm or marches 


gainſt the queen or any of her {aid heirs, kings or queens 
of this realm, or to depoſe the queen or the heirs of her body 


kings or queens of this realm from the imperial crown of this 


or if any perſon by expreſs words ſhall malicioufly, advi- 
ſedly, and directly declare or publiſh; that the king during 
the marriage ought not to have jointly with the queen the 
ſtyle, honor and kingly name of this realm, or that any 
perſon, being neither the now king or queen, during the 


or after her death the heirs of her body, being kings or 


one of the heirs of her body ſhall be in life, ought to be 
queen or king of this realm, then every ſuch offender ſhall 


„. 
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2. And if any by writing, printing, ovetbalt. or deed 
ſhall maliciouſly, adviſedly and direaly utter the things 
aforeſaid, then they, their abetters, procurers, counſellors, 
aiders, and comforters knowing the ſaid offenſe to be done, 


and being thereof convicted and attainted by the laws and 
ſtatutes of this realm, ſhall be adjudged high traitors, and 


forfeit their goods, lands and tenements to "the queen, her 


heirs and ſucceſſors, as in caſe of high treaſon. _ 
* Provifion for the 2 of - the queen s chil · 


pays 


If any perde, during the time that the king ſhall 
5 the ordering of the queen's children, ſhall cw to 
deſtroy the king, or to remove him from the government 
of the ſaid children, it ſhall be treaſon. 
5. © That all trials hereafter to be had, awarded or made 
for any treaſon, ſhall be had and uſed only according to the 
due order and courſe of the common laws of this realm, 
and not otherwiſe, ſaving to all perſons, (other than the 
offenders and theirgheirs, and ſuch perſons as claim to any 


of their uſes,) all ſuch rights, titles, intereſts, poſſeſſion, 


cc 


| leaſes, Oc. which they had at the day of the committing 


of ſuch treaſons, or at any time before, as if this act had 


5 _ been e 


6. © Concealment of any high treaſon ſhall. be adjudged : 
only miſpriſion of treaſon, and to forfeit and ſuffer as in 


caſe of miſpriſion notwithſtanding this act. 


7. Trial by peers is ſaved 1 in treaſon. or miſpriſion of 

treaſon. 

2, © None to be impeached for words, unleſ: indicted 

"— {ix months after the offenle. h 
Witneſſes examined to or depoſing any treaſons in 


chi act, or at leaſt two of them ſhall be brought forth 


before the party arraigned, if he require the ſame, and ſay 
openly in his hearing what they can ſay againſt him con- 


cerning the treaſons in the indictment, unleſs the party ar- 
raigned ſhall willingly confeſs the ſame upon his arraign- 
ment, 


2 | 1 O. 8 In 
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10. © In all caſes of high treaſon concerning coin current 
« within this realm, or counterfeiting the king's or queen's | 
« ſignet, privy ſeal, great ſeal, or ſign manual, ſuch mans 
ner of trial, and no other, ſhall be "obſerved und kept, as 
« heretofore hath been uſed by the common laws of this 
“ realm, any law, ſtatute or other thing to the contrary not⸗ 
* withſtanding. 

„The counſellors, procurers, comforters, and better for 
« the firſt offenſe to {ufſer as the principal in the firſt offenſe, 
« and procurers, comforters and abetters for the ſecond of 
« fenſe to forfeit as the principal in the ſecond offenſe. 
This ſtatute for ſo much as concerns the forfeiture or pu- 
niſhment inflicted for words, Oc. and likewiſe the treaſons 
newly enacted was but temporary, and died when the queen 
died without iſſue. i 
But there is ſtill obſernable; - 
1. The great diſtinction, that was uſed between words and 
writing; thoſe very things, which written were made in the 
firlt offenſe treaſon, being only ſpoken were in the firſt of 
fenſe but miſdemeanor, altho many of the words there mens 
tiond founded high, as namely that the queen is not or ought 
not to be queen, but ſome perſon elle, whereby we may 92 
ther the opinion of parliaments i in thoſe times, that regularly 
words, the of a high nature, were not treaſon, nor an overts 
act of compaſſing the king's death. 
The 2d thing obſervable ; is, that here are ons treaſons 
newly enaCted, "which yet were treaſons within 25 E. 3. as 
compaſſing to deſtroy and depoſe the queen, and declaring 
the ſame by writing or overt- act; and therefore this clauſe | 
was omitted in the ſtatute of 1 Ela Wa 6. and left to the 
ſtatute of 25 E. 3. 

The 3d thing oblerv able herein is, that the queen? $ lb 
band is not within the act of 25 E. 3. therefore it was neceſ⸗ 
lary to have an act of parliament for the ſecuring of him, 
who was only the queen's huſband. 

4. That tho there was a communication of the regal title 
to the queen's huſband, yet even that could not bare been 


but by act of parliament, and yet no more is communicated, 
bur 
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but the rite and name, not the ankority and rule of a king 
of England. 


The fifth clauſe concerning reſtoring of trial of treaſon 
according to the courſe of the common law 1 18 of great con- 


ſequence and uſe, and is perpetual. 


1. By this clauſe of the ſtatute as to the caſe of high trea- 
ſon, the ſtatutes of 27 E. 3. cab. 8. 28 E. z. cap. 13. 8 H. 6. 
cap. 2 9. for trial of an alien per medietatem lingu are wholly 


repeald, and the trial ſhall be by Engliſhmen, 1 Mar. Dy. 144. 


Shirly's caſe, H. 36 Elix Dr. . 8 "aſe ruled her omnes juſti- 


ciarios. Co. P. C. p. 27. 


2. The trial of a lunatic 3 iſſue joined by 33 H. g. 


| cap. 20. and in a forein county by 33 H. 8. cap. 2 3. and for 


treaſons in Wales 26 H. 8. cap. 6. 32 H.8. cap. 4. are all re- 


peald by this ſtatute. Co. P. C. P. 24, 27. 


3. But whether the ſtatute of 1 E. 6. and 5 & 6 E. 6. con- 


cerning two witneſſes be hereby repeald vide ſupra p. 298. only 
the gth and i och clauſes of this ſtatute ſeem ſtrongly to imply, 
that this ſtatute intended the repeal of it, for otherwiſe why 
ſhould that ſpecial proviſion be added in this ſtatute, for at 


leaſt two of the witneſſes formerly examined to repeat their 


teſtimony to the priſoner, if he defires it, when the ſtatute 
of 5& 6 E. 6. had more Ty providel for the ſame 


thing. 


4. But the ſtatute £ 22 H. 2. cap. 14. concerning the trial 


of treaſon committed upon the high ſea is not repeald, nor 
the ſtatute of 35 H. 8. cap. 2. "Ig trials of treaſons out of 


the rcalm, becauſe there was no way regularly appointed at 
common law for the trial of thoſe treaſons being done out of 
the bodies of counties; but it ſeems the trial of treaſons 
committed in any place in rivers, or parts within the bodies 
of counties, tho the admiral claimed juriſdiction there, is re- 


ſtored to the common law, where it was originally triable. 


Neither doth the act extend to petit treaſon, for treaſon 
generally ſpoken is intended of high treaſon; . e the 
trial as to that ſtands in the ſame ! manner, a8 it was before 


the making of that act. 


2 5. Pe- 
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5. Peremptory challenge ! in caſe of high treaſon is reſtored 
by this act, and the ſtatute of 33 H. 8. cap. 23. as to that 
point repeald, vide accordant Co. P. C. p. 27. & libros ibi; fo 
that at this day he may challenge thirty-five, vi. under three 
juries peremptorily. Co. P. C. ibidem. 
192 P. & M. cap. 11. © Whoſcever {hall bring from the 
parts beyond ſea into this realm, or into any of the domi- 
nions of the ſame, any falſe and counterfeit money, being 
current within this realm by the ſufferance and conſent of 
the queen, knowing the fame coin to be falſe and coun- 
terfeit, to the intent to utter. or make payment with the 
ſame within this realm, or any of the dominions of the 
fame, by merchandizing or otherwiſe, the oftenders, their 
counſellers, procurers, aiders and abetters in that behalf, 
{hall be adjudged offenders in high treaſon, and after hows 
ful conviction ſhall ſuffer and forfeit, as in caſes of high 
« treaſon. T 
If any be accuſed or impeached of any offenſs within 
this ſtatute, or of any other offenſe concerning the impair- 
1 forging, Or counterfeiting any coin current within this 
8 kingdom, he ſhall be indicted, arraigned, tried, convicted, 
R at by ſuch like evidence, and in Gack manner 
and form, as hath been uſed and accuſtomed within this 
realm before the firſt year of the reign of Edward VI. any 
law, ſtatute, &c. to the contrary notwithſtanding. 
Upon this ſtatute ſeveral things are obſervable: 
1. That the forein coin in this caſe muſt be ſuch, as is 
made current in this realm by the conſent of the queen, 
which cannot be without proclamation by writ under the 
great ſeal, as hath been before ſaid 5.213 io. 
2. That the party, chat brings it in, muſt know it to be 
counterfeit, 7 
. That it mult be brought i into the king's e 
. [A place, that is out of the king s dominions, and therefore 
the importation out of Ireland is held not to be an importa- | 
tion within this ſtatute, for that is within the dominions ot 
this realm, tho not within the realm. 3 H. 7. 10. & vide ſu- 
pra 5 20. Pp. 225. Co. N C. p. 18. : 
4 M l 4 It | 


— 


p 
cc 
F 
cc 
c 
cc 
ce 
ce 


oc. 


ce 


(e 
| « 


— — x2 


— . TOS 0 = c — — — — e — . . — — — — DE EE FACT SE IEEE EE — 
— —— — — . 4 — Þ = — ries oh p — — — — — — . , — — — — — — — — — — à—A— D 
r cc 67 - * 2 L I 5 $5.5 A- * "Ro Hg ES. 1 e — — — — — — — — WE Et — — ———·˙—QÜf —— — 
——— - os. — - a—_ — r — pm rn dy Rog eee " 2 — — 2 — — ery yn" PER * — ho — 9 2 — — - — 9 — — — = _ 
— - * \ ” » . * 2 — Foo 2 _ — — 8 —— <incy — — — — — — —A—2— wy — — — — — — — — _ — — 

7 - — . — — — — — — = —— — © — — rn Pb — — — — — — — . — es — — — — > ee —— — : 

b N >) a i . ——— — — — — ena — — — . — _ — er reared — 9 — nes — ct. — — 0 — > . 
* onto 8 * 


f 


1.48 
4 
by 
* 
* 
BY | 
0 
1 
i bY 
Fi 
488 
if! 
1 
.* 
- 
* 
* 
1 


— 
— 


R — 


current by the conſent of the king 


— 
nn 


318 Hiſtoria Placitorum Coronæ. 


4. It muſt be brought with an intent to merchandize or 
make payment within this realm, and this intent may be tried 
by circumſtances, tho the offender hath not yet actually 
made payment or merchandized with it: vide antea p. 229. 

F. This is a new law, for the ſtatute of 4 H. 7. cap. 18. 
whereby it was formerly enacted, is repeald by 1 Mar. cap. 1. 

6. It is a law perpetual, tho it ſpeaks only of coin made 
and queen our ſovereign 
lord and lady, and ſo it hath been {till taken. : 
J. That at this time it was taken, that impairing of the 


coin current within this realm was treaſon as to the proper 


coin of this realm by force of the declarative law of 3 H. 5. 


cap. 6. and that this was not repeald oy 1 Mar. cap. 1. for there 


was no other law in force newly enacted for making impair- 


ing of the coin treaſon between 1 Mar. cap. 1. and 1 @ 2 P. 
M. cap. 11. but this error is reformed by the declaration of 8 


8. That without any difficulty in the caſe of counterfeiting 
coin current in this kingdom there is no neceſſity of two 


witneſſes, neither upon the trial nor upon the indictment, 


ſo that queſtionleſs, as to this treaſon, the clauſe of the ſta- 


tutes of 1 and p E. 6. concerning two witneſſes is wholly re- 
peald, for the ſtatute ſaith he ſhall be indicted, Oc. the omiſ- 
ion of which word in the general clauſe of 1 @ 2 & M. 


cap. 10. which concerns treaſons in general, is that which 


gave the great countenance to that opinion of my lord Cole, 


that in other treaſons there muſt be two witneſſes upon the 
indictment, tho that ſtatute, as to the trial, remitted the 


courſe of the common law. 


I come now to the time of queen Elizabeth. 

The ſtatutes, that concern treaſon, I ſhall range in three 
ranks: 1. Such as more immediately concern the ſafety of 
the queen's perlon. 2. Such as concern the money of the 


kingdom. z. Such as concern the ſafety of the queen's go- 


vernment in relation to papal uſurpations and matter of re- 
Iigion. Beth e 
I. I begin with the firſt rank, ſuch as concern more im- 


medliately the ſafety of the queen's perſon. 


2 1 Elix. 


— 4 2 Ts, « © 
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1 El, cap. 5. The ſtatute of 1 & 2 P. & M. cap. 10. is re- 
cited, and that that ſtatute extended only to queen Mary 
and the heirs of her body, the very ſame 3 in effect is 
enacted over again, only with an application thereof to queen 


Elizabeth, and the heirs of her body, and almoſt all the ſame 


clauſes are over again, except that, which concerns the trial 


of treaſon according to the common law, and the clauſe of 
compalling to deſtroy the queen, and manifeſting the ſame 


by writing or overt- act; two witneſſes are required to the 


indictment and arraignment of the priſoner : this act expired 

upon the queen's death without iſſue „ 
1 Eliz. cap. 6. The ſtatute of 1 Mar. ſeſſ. 2. cap. 3. con- 

cerning ſeditious and falſe rumours is revived, as in relation 


to queen Elizabeth, under the ſame pains and penalties, as are 
therein contained, as tho the ſame act had extended to the 
heirs and ſucceſſors of queen Mary, any doubt to the con- 
trary notwithſtanding; but this was perſonal to the queen 


and the heirs of her body, and was repeald | by 23 H 


„„ 


A the queen ſhall, within the realm or without, compaſs or 
_ 


CC 
(0 
cc 


* war againſt her majeſty within the realm or without, or 


to move or ſtir any foreiners with force to invade this 
Ce 


realm, or any other her majeſty's dominions being under 
Cc | 


cc 


© and directly publiſh, hold opinion, affirm or ſay by any 


cc 


her majeſty's dominions being under her obeyſance during 
her life, or ſhall by writing, printing, preaching, ſpeech, 
expreſs words or ſayings, maliciouſly, adviſedly, and di- 


* rectly 


CC 


(0 


— EI 
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13 Elix cap. „ any perſon during the natural life of 


imagine the death or deſtruction, or bodily harm tending 
© to death or deſtruction, maiming or wounding of her per- 
ſon, or to deprive or depoſe her from the ſtyle, honor, or 

kingly name of the crown of this realm, or of any other 

realm or dominion belonging to her majeſty, or to levy 


her obeyſance, and ſuch compaſles, imaginations, devices, 
or intentions, or any of them ſhall malicioully, adviſedly, 


ſpeech, expreſs words or ſayings, that the queen during 
her life is not, or ought not to be queen of this realm of 
England, and allo of France and Ireland, or of any other 
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rectly publiſh and affirm, that the queen is an heretic, 


ſchiſmatic, tyrant, infidel, or uſurper of the crown, every 


{uch offenſe ſhall be taken, deemed and declared by autho- 
rity of this parliament to be high treaſon ; and the offen- 
ders, their abetters, counſellors and procurers, and the 


aiders and comforters of the ſame offenders, knowing the 


ſame, being indifted, convicted and attaint according to 
the uſual order and courſe of the common law, or accord- 
ing to the act of 35 H. 8. for trial of treaſons out of the 


realm, ſhall be deemed traitors, and ſuffer and forfeit as 


traitors. '; 


2. © If any perſon of any condition, place or nation, du- 


ring the queen's life pretend, utter, or publiſh themſelves, 


or any of them, or any other, than the now queen, to have 


right to enjoy the crown of England during the now queen's 


life, or ſhall during the queen's life uſurp the crown, or 


the royal title, ſtyle or dignity of the crown of England, or 


ſhall during the queen's life hold, or affirm, that the now 


queen hath not right to hold the ſaid crown, realm, ſtyle, 
title or dignity, or ſhall not after demand made on the be- 
half of the queen acknowledge effectually, that the now 
queen is true and rightful queen of this realm, they {hall 

be diſabled during their natural lives only to enjoy the 
crown by ſucceſſion after the queen's death, as if ſuch per- 
fon were naturally dead. %% 65 ral 


3. If any perlon {hall during the queen's life hold or 


affirm a right, intereſt or ſucceſſion to the crown to be in 


any ſuch claimer, uſurper or pretender, or not acknow- 
ledger after notification by proclamation of ſuch claim, uſur- 


pation or pretenſe, ſuch perſon {hall ſuffer as a traitor. 


4. © If any ſhall maintain, that the common laws, not al- 
tered by parliament, ought not to direct the right of the 


crown of England, or that the queen | Elizabeth | with and 


by the authority of parliament is not able to make laws of 


ſufficient force to limit and bind the crown of England, 
and the deſcent, limitation, mheritance, and government 
thereof, or that this ſtatute, or any ſtatute to be made by 
authority of parliament with the queen's royal aſſent for 

2 «the 


4. ah 
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the limiting of the crown to be juſtly in the queen's pers 


ſon is not, or ought not to be of ſufficient force to bind, 


limit, refltain, and govern all perſons, their rights and ti- 
tles, that in any way might claim an intereſt, or poſlib!- 

lity in or to the crown of England in poſſeſſion, remain- 
der, inheritance, ſucceſſion, or otherwiſe, every ſuch per- 
ſon fo holding, affirming or maintaining during the queen's 


life ſhall be judged a high traitor, and every perſon ſo 


holding after the qacen's death thall torfeit all his goods 


and chattles. 


„ It any. by writing or r printing declare, before the 


ſame be declared and eſtabliſhed by act of parliament, that 


any particular perſon ought to be right heir to the queen 


(except the natural iſſue of her body) or that ſhall print, 
ſet up, or fell ſuch book, for the bel offenſe he ſhall ſuf 


fer one year's impriſonment, and forfeit half his goo as, 5 
78 for the ſecond offenſe it ſhall be a premunir e. 


— Bar of a peer by his peers 1s a ved! : 
7. * Saves the right of all, other than the. offenders and 


their heirs, claiming only as heir to the offender. 
8. © Offender within the queen's dominions ſhall be ins 
dicted within fix months, and out of the dominions within 


e months. 


No perſon to be arraigned for any . within this 
4 unleſs it be proved by the teſtimony, depoſition, or 


oath of two lawful and ſufficient witneſſes, who ſhall at 


the time of the arraignment of ſuch perſon be brought bes. 
fore the party offending face to face, and there declare all 


they can ſay againſt the party arraigned, unleſs the party 


arraigned ſhall without violence confeſs the ſame. 


10. < The aider or comforter of ſuch; as fhall affirm the 
queen a ſchiſmatic, heretic, tyrant, infidel, or uſurper, ſhall | 
for his firſt offenſe, knowing the ſame to be committed, 
incur a præmunire, and for his ſecond offenſe, after cons. 
viction of the former, ſhall be a traitor. 

11. © Provided, that giving charitable alms in money, 
meat, drink, apparel or bedding for tuſtentation of the 


* body, or health of any oftender in any oftente, made trea- 
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* ſon or præmunire, during the time of his impriſonment, 
“ ſhall not be taken to be any offenſe. 


Tho this act be antiquated by the death of queen Eixa- 
beth, yet there are (as in other acts of this nature that are 
expired) divers matters that are obſervable for the true un- 

derſtanding of the common law, and therefore I have re- 


peated many acts of this nature at large. 


1. This act doth contain and enact ſome treaſons as new 


treaſons, which certainly were treaſons by the ſtatute of 25 


E. 3. as compaſſing to deſtroy or depole the queen, and ma- 


nifeſting the {ame by writing, printing, or overt- act; but it 


was thought or at leaſt doubted, that manifeſting the ſame 


barely by words were not within 25 E. 3. and it appears by 
the preamble, that this act was made to take away ſome 
. doubts, as well as to provide new remedies. „ 


2. It partly appears by this act, that the bare conſpiracy 


to levy war was not treaſon by the ſtatute of 2 5 E. 3. with- 


out a war levied, and accordingly it was reſolved P. 39 El. 


| Burton's caſe, Co. P. C. p. 10. and therefore we are to be cares 
ful not to apply all convictions of treaſon in the queen's | 


time, as judgments declarative of the ſtatute of 2 5 E. 3. de pro- 


 ditionibus, becauſe they were oftentimes indicted upon this ſta- 


tute in the queen's time, and the general concluſion of the 


indictment contra formam ſtatuti, and ſometimes gener ally 


contra formam ſtatut. with an abbreviation was applicable to 
any ſtatute then in force, which was molt effectual to this 
purpoſe. 3 55 

In Anderſon's reports, part. 2. u. 2. (c), it appears that in 37 


Elia divers apprentices were committed for great riots, divers 


other apprentices conſpired to deliver them out of priſon, to 


kill the lord mayor of London, to burn his houſe, to break 


open two houſes near the Tower, where there were arms for 


three hundred men, and to furniſh themſelves ; after which 


divers apprentices threw about libels moving others to join 


with them and to aſſemble at Bunhill, where divers to the 
number of three hundred aſſembled, where they had a trum» 
pet and a cloke upon a pole inſtead of a flag, and as they 
4 | were 

5 (c) 2 Ander p. 4. 
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were going towards the mayor's houſe, they were met by the 
ſheriffs and {wordbearer, againſt whom the apprentices offered 
— 3 

It was reſolved, that this was treaſon within the ſtatute 
of 13 Elia for it was an intention to levy war, and altho 
they intended no harm to the perſon of the queen, yet bes 
cauſe it concerned her in her office and authority, and was 
for ſuch things, Which the queen by law and juſtice ought to 
do, it was a levying war againſt the queen, and they were 
condemned and executet. V 
Ibis proceeding was upon this ſtatute, and yet perchance, 
the circumſtances of the caſe wholly laid together, this might 
have been an actual levying of war within 25 E. 3. but they 
thought it ſafer to proceed upon this ſtatute 
3. That, tho regularly words alone make not an overt- ak 
of compaſſing of the queen's death, yet printing or writing 
may do it, Co. P. C. p. 1 2, t4. and therefore an act of parlia- 
ment was requiſite to make it an overt- act; yet obſerve how 
cautiouſly it is penned, maliciouſly, adviſedly, and directiy, Oc. 
leaving as little, as poſſibly may be, to conſtruction. 
J. That defamatory words, tho of a very high nature, do 
not always make treaſon; there cannot be more venomous 
words ordinarily thought of, than to ſay, the queen was an 
heretic, ſchiſmatic, tyrant, uſurper, yet an act of parliament 


- 


was necellary to make it trealon, n 
5. That to make a man a principal in trealon by comfort 
or aid after the offenſe committed it muſt be knowingly, and 
therefore I never thought that opinion of Stamford, fol. 41. b. 
to be law, that a receipt of a felon after attamder in the 
Tame county made a perſon acceſſary without notice, becauſe 
he is bound at his peril to take notice, that he was attainted; 
for it oftentimes lies as little in the knowledge of many pers 
ſons, who are convict or attainted of felony or treaſon, as 
whether a man be guilty of it: vide tamen Dyer 355. 
* 6. That regularly in a new treaſon the aiding and com 
forting of the traitors, knowing them to be ſuch; makes a 
man guilty of treaſon, and therefore here is care by expreſs 
proviſion to make the firſt offenſe a præmunire. 

7, Here 


2 
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7. Here is great care to diſable the heir to the crown n from 
ſucceeding, if he uſurp during the queen' 's life; but tho all 
the care imaginable was there uſed, yet it hath been held, 

that by the acceſſion of the crown to the perſon ſo diſabled, 
all theſe diſabilities have vaniſhed, vide 1 H. 7. 4. (d): No 

Mir. Plowden's learned tract touching the right of ſucceſſion of 
Mary queen of Scotland. 5 
8. Nota concerning the power of the king to limit the 
crown by conſent of parliament. 

9. That they took the ſtatutes of 1 and of 5 &6 E 6. 
concerning two witneſſes to be determined, or at leaſt not to 

| extend to treaſons afterwards enacted, for otherwiſe there 
5 | needed not this ſpecial care and proviſion de novo for two 
| 
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= witneſſes. 
5 10. That as the aiding or comforting of one, that i 
Wl . ſedlitious words, made treaſon on the ſecond conviction, mult 
| be for the ſecond offenſe after a conviction of the former, 
ſo the ſecond offenſe, tho committed after a former, is not 
| treaſon, unleſs it be alſo committed after a former conviction: 
the like method is in forgery upon the ſtatute of 5 Eliz, cap, 
14. and generally that expolition holds in moſt caſes, where 
the ſecond offenſe is ſubjected to a ſeverer puniſhment than 
the former, for it is intended of ſuch offenſe committed after 
the conviction of a former, Co. N C. 172. 

11. It is provided that charitable relief ſhall not make a 
party guilty of treaſon or premunire, as an aider or abetter 3 ; 
this was a neceſſary proviſion to avoid queſtion. 

Regularly relief by victuals or clothes of a felon or of 2 
traitor, after he is in cuſtody or under bail, makes not a man 

an acceſlary in felony, nor a principal in treaſon ; but if he 
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(7) The weeds of that book ate, 


That the king was a perſon able and 


diſcharged from any attainder eo fatto, 
that he took upon him the government 
and the being king ; ſo that it was not 
the bare acceſſion or deſcent of the crown, 
but the being in actual poſſeſſion of the 
regal government, which was copſtrued 
to remove all diſabilities; this caſe 
therefore is no argument, that the ſta- 
tuts of 13 Elia, could not bar the right 


help 


of . ſucceſſor, and binder him front 


ſucceeding; but only that if notwith- 
ſtanding he ſhould get paſſeſſion of the 
government, that poſſeſſion would purge | 
all difabilities, which is juſt as much 
as to ſay, that he, who can get 


the power into his hands notwithſtand- 
ing an attainder or act of parliament 
to the contrary, will not think himſelf 
bound by ſuch attainder or act of parlia- 
ment, 


9 


— . 


od . 
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help him to elcape, that criakes him an acceſſary in one caſe 


and a principal in the other, Dalt. cap. 108. p. 286. (e), and 
with this agrees this proviſo i in the caſe of high treaſon ; but 


nota it extends no farther than during the time of his impri- 
ſonment, yet the law is all one, if he be under bail, for he 


is in cuſtodia Tull, for the bail are in law his keepers, and he, 


cc 
cc 
ec 


cc 


« fortreſſes or holds, or maliciouſly and rebelliouſly take, burn 


or deſtroy them, having any of the queen's munition in 


cc 


cc 


* the queen's dominions, and the ſame compaſſing do advi- 


= 


cc 


cc 
i 


cc 


cc 


cc 


that is deliverd to bail in the king 8 bench, is nevertheleſs 
ſaid to be in cuſtodid mareſcalli. 


14 Eliz cap. 1. © If any perſon do within this realm, or 


elſewhere unlawfully, and of his own authority compals, | 
imagine, conſpire, practiſe, or deviſe by any ways or means 
with force, or by craft maliciouſſy and rebelliouſly to take, 


detain or keep from the queen any of her towers, caſtles, 


them, or being appointed to be guarded with ſoldiers within 


ſedly by expreſs words or deeds utter and declare for any 
the malicious or rebellious intents aforeſaid, it ſhall be ad- 


judged felony in the offenders, their Tomas comforters, 
counſellers and abetters without clerg 


If any ſhall with force maliciouſly « or r rebelliouſly detain 


from the queen any of her majeſty's caſtles, towns, for- 


treſſes or holds within any of her dominions, or any of 


her ſhips, ordinance or artillery, or munition of war, and 
not render the ſame within fix days after proclamation, or 

wilfully or maliciouſly burn or deſtroy any of her inips, | 
or bar any of her havens, this ſhall be trealan,” 


This act to continue during the queen's life. 
We may ſee by this act, that the opinion of the parlia- 


ment in that time was, that this conſpiring to take forts or 
thips by force or bernie was not treaſon ; but indeed the ac- 
tual taking them by force was levying of war againſt the 
king by the ſtatute of 25 E. 3. 


But if a man detains the king's town, or _ or ſhips, 


and when any commiſſionated by the king demands the 1 


and it is retuſed to be deliverd, and thereupon the king's 


1 com- 
(e) N. Edit. cab. 161. P. 531. 
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commiſſioner raiſeth a power, makes an aſlault, and they 
within ſtand upon their guard, and repel force with force, 
this had been treaſan within the ſtatute of 25 E. 3. for it is 
_ a levying war, and fo not a bare detaining; quod vide Co, P. C. 
p. 10. bis in eadem pagina. 3 „ 
Again, if this detaining the king's caſtle, or fort, or the 
caſtle of any other, be barely ſuch and without aſſault, yet 
if it be in compliance with a forein enemy, or in confederacy 
with him, this is treaſon within the act of 25 E. 3. and an 
overt- act of adhering to the king's enemies; that therefore, 
which this act makes treaſon in detaining after proclamation, 
is a ſimple detaining without the concurrence of the circum- 
{tances above-mentiond, which was not treaſon before the 
making of this act. „ . 
14 Ex cap. 2. If any perſon ſhall conſpire, imagine, or 
* go about unlawfully and maliciouſly to ſet at liberty any 
* perſon committed by the queen's ſpecial command for any 
treaſon or ſuſpicion of treaſon concerning the perſon of 
the queen before indictment of the perſon impriſoned, and 
ſuch imagination or conſpiracy ſhall ſet forth, utter or de- 
clare by expreſs words, writing, or other matter, it ſhall 
be miſpriſion of treaſon 3 but if the party impriſoned be 
« indicted of any treaſon concerning the perſon of the 
queen, it ſhall be felony ſo to conſpire and declare ſuch 
n > SO, 
If it be after attainder or conviction, then ſuch conſpi- 
*“ racy ſo declared as aforeſaid ſhall be high treaſon :” this 
act to laſt during the queen's life. „„ 
 'Thele things are obſervable upon this act, 1. Here is no 
proviſion againſt the actual diſcharge or ſetting at liberty, 
neither needed it, for if the party committed had really com- 
mitted treaſon, this was treaſon even within the ſtatute of 
25 E. z. but if it were only a commitment for treaſon, but 
no treaſon committed by the perſon in cuſtody, ſuch delivery 
was not treaſon, as appears before cap. 22. But 2. The con- 
{piracy to do this, tho manifeſted by open act, was neither 
treaſon, miſpriſion of treaſon, nor felony ; neither is it at 
this day, but only a bare miſdemeanor puniſhable by fine 
2 | = and 
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and impriſonment, tho the part q impriſoned were indicted; 
yea attainted. And 3. This a extends only to ſuch treas 


treaſons touching her ſeal or coin. 


ſafety of her perſon, all which expired at her death. 
queen's time concerning coin, and they are three. 
_& clipping of the com of this realm, or forein coin made curs 


* ſellors, conſenters and aiders to be 


& of this act. 


fying, ſcaling or lightning of the coin of this kingdom or 


forein coin made current by proclamation for lucre-{ake to 
& ſenters and aiders. - 

6 E. 6. The ſum of which is this 

1. That the treaſons made by the acts of 5 and 18 Ela. 
are new treaſons, newly made by virtue of this act, and every 
by virtue of this act. 


is made treaſon by this act, mult be ſuch as is made current 
by proclamation, for it cannot be otherwiſe current by rea- 


allo, the word proclamation in thoſe acts refer to forein coin 


this kingdom, which needs not a proclamation to legitimate it. 


3. The 


| ſons, as concerned immediately the queen's perſon, not to 


And theſe are all the acts, that were made in the queen's 
time touching treaſons, which more eſpecially related to the 


II. I come to thoſe treaſons, which were enacted in the 
5 Blix, cap. 11. Makes the filing, waſhing, rounding, and 


« rent by proclamation, for lucre or ry and their couns 
igh treaſon by virtue 


1 4 Hlix cap. 3. Ki Makes the counterſeiting of forein coin 


of gold or ſilver, not current within this realm, miſpriſion 
F of creafon 3 in the ottenders, their procurers, aiders and abet 


1 


18 lis „ Makes the impairing, diminiſhing, fallt 


be high treaſon in the offenders, their counſellors, con 


But of theſe ſuficient hath been ſaid toes in the buſineſs 
of money, forfeiture and upon the ſtatutes of 1 and 5 C 


body is eſtopped to ſay the contrary by reaſon of the ſpecial 
recital and penning of this act, viz, ſhall be adjudged treaſon 


2. That the forein coin, the clipping and 1 impairing whereof 


{on of the prohibition of the ſtatute of 17 R. 2. cap. 1. and 


ſo legitimated by proclamation, not to the proper coin of 
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3+ The trial and whole proceeding is to be according to 
the courſe of the law by the expreſs words of theſe acts and 
of 10 2 & M. cap. 11. and therefore there need not two 
witneſſes required by the acts of 1 and the 5 ©6 E. 6. 
4. Not only the offenders themſelves, but the counſellors, 
conſenters and aiders are within thoſe acts; but altho regu- 
larly in caſe of any old or new treaſon made, the comforters 
and receivers of the offender are impliedly guilty of treaſon 
by a kind of neceſſary concomitance, yet it ſeems to me by 
the ſpecial penning of this act, it extends only to counſellors, 
aiders and conſenters (according to the reſolution in Conyers 
caſe, Dy. 296.) as to the offenſes made treaſon by thoſe acts, 
tho potlibly it may be treaſon, as to the receiver of a coun- 
terfeiter within the ſtatute of 25 E. 3. according to my lord 
Cole's opinion, Co. P. C. cap. 64. p. 138. for that is an old 
treaſon, and no ſuch reſtriction by expreſs words to counſel - 
VVV 

F. The clipping and impairing, that makes treaſon within 
theſe acts, mult by the expreſs words of the act be for gain 
or lucre, and ſo laid in the indicctmmenn. 

6, Counterfeiting of com not current to bring it within a 
premunire by the ſtatute of 14 Elix cap. 3. muſt be a coun- 
terfeiting of ſuch forein coin, as is of gold or ſilver, or con- 
ſiſts thereof for the greateſt part, and extends not to the fo- 
rein copper, or leather coin. „ 5 


7. No corruption of blood or loſs of dower are to be by 
. 8 
III. Therefore I come to the third ſort of ſtatutes made 
in this queen's time, which relate to the queen's government, 
and eſpecially in relation to papal uſurpation. 

I Eliz, cap. 3. is an act of recognition of the queen to be 
rightful ſoverein of this realm, and all acts repugnant there- 
unto are repeald; and cap. 1. the oath of ſupremacy is en- 
acted to be taken by the perſons therein deſcribed: the tenor 
of which oath followeth in theſe words, vis No, 


* I A. B. do utterly teſtify and declare in my conſcience, 
that the queen's highneſs is the only ſupreme governor of 
2 | | « this 
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this realm, and of all other her highneſs's dominions and 
countries, as well in all ſpiritual or eccleſiaſtical things or 
cauſes, as temporal, and that no forein prince, perſon, 
prelate, ſtate, or potentate hath or ought to have any ju- 
« riſdiction, power, ſuperiority, preeminence or authority, 
cc eccleſiaſtical or ſpiritual within this realm, and therefore 


8 
ce 


cc 


cc 
. 


« from henceforth I {hall bear faith and true alligeance to 


the queen's highneſs, her heirs and lawful ſucceſſors, and 
to my power {hall aſſiſt and defend all juriſdictions, privi- 


leges, preeminences and authorities granted or belonging 


"of 
ce 
E 
cc 
cc 


me God and by the contents of this book. (F) 


5 Every perſon appointed to take the oath, and refuſing, ſhall 


| Joſe his offices and benefices, and be diſabled to take any 


office or benefice, Wc. and then proceeds to other penalties 


upon refuſers. 1 1 e 8 

And by that act it is enacted, That if any perſon inha- 
* biting within the queen's dominions ſhall by writing, 
printing, teaching, preaching, expreſs words, deed or act 


adviſedly, malicioully, and directly affirm, hold, ſtand 


"ot 
cc 
oi 


cc 


any forein prince, prelate, perſon, ſtate or potentate what- 
ſoever, heretofore claimed, uſed or uſurped within this 
realm, or any dominion or country under the queen's o- 
beyſance, or {hall adviſedly, maliciouſſy, and directly put 


in ure, or execute any thing for the extolling, advance- 


cc 
CC 
of 
cc 
cc 
e pretended or uſurped juriſdiction, power, preeminence or 
CC- 


* his abetters, aiders, procurers and counſellers, being con- 
cc 


* viced according to the courſe of the common law, {hall 
4P- 1 


(/) This oath, and this ſtatute fo far as relates to the ſaid oath, are abrogated 


by 1 I. & Al. cap. 8. | 


1 do utterly renounce and forſake all forein juriſdictions, 
powers, ſuperiorities and authorities, and do promiſe, that 


to the queen's highneſs, her heirs and ſucceſſors, or united 
and annexed to the imperial crown of this realm.” So help 


with, {et forth, maintain, or defend the authority, preemi- 


nence, power or juriſdiction ſpiritual or eccleſiaſtical of 


ment, ſetting forth, maintenance, or defenſe of any ſuch 


authority, or any part thereof, every perſon ſo offending, 
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1 for the firſt offenſe forfeit his goods and charths, and, if 
© not worth twenty pounds, ſh all allo ſuffer a year's impri- 
ſonment, and all his eccleſiaſtical benefices and dignities 
{hall be 1 551 and for a ſecond offenſe committed after at- 
tainder of the firſt ſhall be within penalty of premunire, 
« and for the third offenſe committed after his ſecond con- 

viction, it ſhall be adjudged high treſon. 
None to be impeached for words only, unleſs maigel 
within a year after the offenſe committed; and if impriſon- 
ed, to be ſet at liberty, unleſs indicted within half a year af 
ter the offenſe : trial of a peer by peers. _ 

None to be indicted, &c. without two witneſſes, which if 
living ſhall be brought face to face before the priſoner upon 
his arraignment, and teltity what they can n lay, it the priſo- 
ner require it. 

Giving of relief, aid or 1 to offenders ſhall not be 
puniſhable, unleſs proved by two witneſſes, that he had no- 
tice of the offenſe at the time of ſuch relief given. 

5 Elia cab. 1. If any perſon dwelling, inhabiting, or re- 
ſiant within the queen's dominions or under her obeyſance, 
ſhall by writing, cyphering, printing, preaching, deed or 
act, adviſedly and wittingly hold, or ſtand with, to ex- 
tol, ſet forth, maintain or defend the authority, juriſdiction, 
or power of the bilhop of Rome, or his ſee, heretofore 
claimed, uſed, or uſurped within this realm or any domi- 
nion or country under the queen's obeyſance, or by ſpeech, 
open act or deed adviſedly and wittingly attribute any ſuch 
manner of juriſdiction, authority, or preeminence to the 
ſaid fee or biſhop of Rome for the time being within this 
realm or any the queen's dominions, then every ſuch per- 
ſon, their procurers, abetters and counſellers, and alſo 
their aiders, comforters and aſſiſtants upon the purpoſe a- 
foreſaid, to extol the authority of the biſhop of Rome, be- 
ing Lovfully convicted within one year {hall incur a pre- 
& Munire. 


It directs who ſhall take, and give the oath of babes 


Any perſon appointed to take this oath by this ſtatute or 
the ſtatute of 1 E who ſhall refuſe to take the ſame, being 


3 thereof 
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cc 


80 


4 


c 


4 


0 
| ce 
cc 
cc 
cc 
ce 
cc 
0 
=” 
5 

cc 
cc 


CC 


6 r 


Hioria Placitorum Coronæ. 351 


—— ——ũ—— — 
— —— — — 


— — 


taint at any time after, {hall incur a premunire. 16 R. 2 
Certificate of TIE to be made into the King's WR 


within forty days after refuſal; the king's bench may proceed 


D 


to indict the party refuſing within a year by a jury of the 


ſame county, where the court ſits. 
If any perſon convict of the offenſes within the Grit dais 


of the ſtatute ſhall after conviction thereof do the ſaid of= 
fenſes or any of them, or if any perſon appointed to take 


the oath, do after three months after the firſt tender refuſe 


to take the fame being tendred a ſecond time, the offender 


{hall ſuffer as in caſe of high treaſon. 


Attainder of treaſon upon this aCt {hall not make corrup- 


tion of blood, diſherit the heir, or forfeit dower. 


Members of the houſe of commons ſhall take the fad 


oath, otherwiſe ſhall be diſabled to fit. 
Temporal lords of parliament ſhall not be bound to take 
the oath, nor ſubject to the penalties for refuſing the ſame. 


The charitable giving of reaſonable alms to an offender 
without fraud or covin ſhall not be conſtrued an abetting, 
counſelling, aiding, aſſiſting, procuring or comforting of an 


_ offender within this act: peers indicted ſhall be tried by peers, | 


as in other cales of treaſon. 
No perſon compellible to take the oath upon ſecond ten- 
der, but ſuch as have eccleſiaſtical preferments, or ſuch as 


have offices in eccleſiaſtical courts, or ſuch as refuſe wiltully 


to obſerve the orders eſtabliſhed for divine ſervice, or ſuch as 
ſhall deprave the rites and ceremonies of the church of Eng- 
land, or that ſhall ſay or hear private mals. : 

Not lawful to kill perſon attaint in præmunire. 

No perſon to be indicted for aiding, aſſiſting, comforting, 
abetting any perſon for extolling the power of the biſhop of 


Nome, unleſs accuſed by ſuch lawful proof, as ſhall be 


ola. 
The things eber rale upon this 1 
1. Tho the indiment for the refuſal of the oath upon 


the firſt tender may be in the county, where | the king's 
| bench 


thought by the jury ſufficient to prove him guilty of the 


thereof lawfully indicted within one year, 5 conv 10 or at- 
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bench ſits, yet the trial muſt be by a jury of the county where 
the refuſal is, 6 & 7 Eliz, Dy. 2 34+ 4. Bonner's cate. 

2. If books extolling the pope's juriſdiction be written be- 
yond fea, and | brought 1 in hither, it was ruled by the advice 
of all the judges, 1. The! importer, that delivers them out to 

extol the pope's authority. 2. He that reads them, and in 
conference with others allows them to be good. 3. He that 
hears the contents, and in open ſpeech with others commend 
and affirm them to be good. 4. He that hath ſuch books in 
his cuſtody, and ſecretly conveys them to his friends to the 
intent to perſwade them to be of that opinion. 5. He that 
rints ſuch books in this realm, and utters them, are within 
the firſt clauſe of this ſtatute againſt extolling of papal autho- 
rity; but thoſe that receive and read them without allow- 
ing them in conference, are not within this act. 

3. An indiftinent againſt an aider, Oc. mult be, knowing 
the principal to be a maintainer of the juriſdiction of the 
pope, and contra forman fanai only, 1 is not ſufficient. Dy. 
36 3. a. 
4. Nota this ſpecial clauſe of giving alms not to make an 
alder or comforter, if the alms be reaſonable, and without co- 
vin, tho the offender not impriſoned, nor under bail, ſeems 
to be but agreeable to the common law ; vide que ſupra dicta 
ſunt ſuper ſtatutum 13 Blig, cap. I. and therefore it ſeems, 
even by the common law, if a phyſician or chirurgeon mi- 
niſter help to an offender fick or wounded, tho he know 
him to be an offender, even in trealon, this makes him 
not a traitor, for it is done upon the account of common 
humanity, not intuitu criminis vel criminaſi; but it will be 
miſpriſion of treaſon, if he know it, and do not diſcover 

him. 
23 N cap. 5 All perſons whatſoever, who have or 
* {hall have or pretend to have power, or ſhall any way put 
* practice to abſolve, perſwade, or withdraw any of the 
queen's ſubjects, or any within her dominions from their 
natural obedience to her majeſty, or to withdraw them for 
that intent from the religion now by her highnels's au- 
** thority cltablithed within her highnels's dominions to the 


3 | Rom 


cc. 


cc 


cc 
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Romiſh religion, or to move them or any of thern to pro- 
mile any ner to any pretended authority of the ſee 
of Rome, or of any other prince, ſtate or potentate, to be 


had or uſed within her dominions, or ſhall do any overt- 


act to that intent or purpoſe, they ſhall be adjudged trai- 
tors; and the perſons who ſhall be willingly abſolved, or 
widdrawn as aforeſaid, or willingly reconciled, or {hall | 
promiſe obedience to any ſuch pretended authority, prince, 
{tate, or potentate as aforeſaid, they, their procurers and 


* counſellors thereunto thall tuffer as in caſe of high 
treaſon. 


Aiders and maintainers of ths perſons offending, knows 


ing the ſame, or who ſhall conceal ſuch offenſe, and not 


within twenty days diſcloſe the ſame to ſome juſtice of 


peace, &c. thall forfeit as in miſpriſion of treaſon : ju- 
ſtices of peace to have cogniſance of offenſes, except treaſon 


and miſpriſion of treaſon. 


Nora, the words (for that intent) run through the whole 


clauſe of diſſwading from the religion of the church of Eng- 
land : vide poſtea ſtatute 3 Jac. cap. 4. 


The religion eſtabliſhed within the meaning of KEE ac 


ſeems to be that book of articles mentiond and enjoind to be 
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allented to DF all men en orders by che ſtatute of 13 Elix. 
cap. 1 2. 


23 Elix cab. 2. Adviſed and malicious ſpeakers of ſedi- 
tious or ſcandalous tales of the queen of their own imagi- 


nation ſhall for the firſt offenſe be ſet upon the pillory, bs 


both ears (or at the offender's election pay two hundred 
pounds) and ſuffer ſix months impriſonment. 


If any ſhall adviſedly and with malicious intent report 


falſe, ſeditious and ſlanderous news or tales of the queen of 
the reporting of another, then to be ſer on the pillory and 


loſe one of his ears (unleſs he pay two hundred marks) 


and ſuffer impriſonment three months: ſecond offenſe 2t- 
ter a firſt conviction {hall be felony without clergy. 

* If any ſhall within or without the queen's dominions 
adviledly and with a malicious intent againſt the queen de- 
viſe and write, print, or ſet forth any book or writings 
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containing any falſe, {cditious or ſcandalous matter againſt 
< the queen, or to the encouraging, ſtirring, or moving any 
* inſurrection or rebellion within the realm or dominions 
thereof; or if any perſon within or without the realm {hall 
8 adviſedly, and with a malicious intent againſt the queen 
e procure, or cauſe any ſuch book or writing to be written, 
printed, publiſhed or ſet forth, (the ſaid offenſe not being 
„ puniſhable by the ſtatute of 25 E. 3. concerning treaſon, 
or by any other ſtatute, whereby an offenſe is made or de. 
« clared treaſon) every ſuch offenſe ſhall be judged felony 
« without the benefit of clergy. 
_ © IF any perſon either within or - without the queen' s do- 
minions {hall by erecting a figure, calting nativities, pro- 
phecying, witchcraft, conjurations, or other. like unlawful 
means ſeek to know, and {hall ſet forth by expreſs words, 
deeds, or writings, how long the queen ſhall live, or who 
{hall reign after her, or maliciouſly utter any direct prophe- 
cies to that purpoſe, or ſhall maliciouſly by words, writings 
or printing with, will or deſire the death or deprivation of | 
the queen, or any thing directly to the ſame effect, the of- 
fender, their aiders, procurers and abetters in or to the ſaid 
offenſes ſhall ſuffer as felons without the benefit of clergy. 
Offenſes made felony by this a& committed by perſons out 
4 the realm ſhall be inquired, heard and determined in the 
county, where the king's bench ſits, and limits the proof 
and manner of proceeding; no corruption of blood, loſs of 
dower, or forfeiture of lands longer than during life. 
I wo witneſſes required to prove words. ; 
Ihe act of 1@2P.OM. and 1 Elix concerning ſcanda- 
lous words are repeald : this act to continue only during the 
queen's life. 
Theſe things are obſervable upon this act, 
1. There may be ſome words or writings, that conſequen- 
tially may be conſtrued to ſtir up inſurrection, and yet are 
not within the ſtatute of 25 E. 3. for this ſtatute ſuppoſes 
tome may be within it, and ſome may not. 
2. That caſting the king s nativity, how ln he ſhall live, 
who ſhall ſucceed him, or "Uſino prophecies to that effect, tho 
l done 
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done maliciouſly, or withing the king's death, was not treaſon 
within the ack of 25 E. 3. or of any ſtatute then in force, 
cho they are great offenſes; for had they been treaſon, this 
ſtatute would never have made it only felony, and that only 
JJ) 

27 Elis. cab. 1. If any open invaſion or rebellion ſhall 
be made within her majeſty's dominions, or any act at- 

' tempted tending to the hurt of her majeſty's perſon by or 
for any perſon, that ſhall or may pretend title to the crown 
after the queen's death, or if any thing ſhall be compaſſed 
or imagined tending to the hurt of the queen's perſon by 

any perſon or with the privity of any perſon, that ſhall 

or may pretend title to the crown of this realm, then b 

her majeſty's commiſſion twenty-four privy counſellors and 

lords of parliament at leaſt, with the aſſiſtance of ſuch 
judges of the courts of Weſtminſter, as the queen ſhall ap- 
point, or the greater number of them, ſhall by virtue of 
this act have authority to examine all and every the of- 
fenſes aforeſaid, and all circumſtances thereof, and there- 
“upon to give ſentence or judgment, as upon good proof 
the matter ſhall appear unto them; and after ſuch ſen- 
tence or judgment given, and declaration thereof by her 
majeſty's proclamation under the great ſeal, all ſuch per- 

„ ſons, againſt whom ſuch judgment or ſentence ſhall be gi- 

ven or publiſhed, {hall be excluded and diſabled to claim 

or pretend to have any title to the crown of England. 

And all the queen's ſubjects may by virtue of this act 

and her majeſty's direction by all poſhble means purſue to 

death every ſuch wicked perſon, by whom ſuch invaſion 
or wicked act ſhall be attempted, or other thing compaſ- 

{ed or imagined againſt her majeſty's perſon, and all their 

“ aiders, comforters and abetters. % ¾ es 

Proviſion is made in caſe the queen ſhould be killed by 
ſuch attempt for proſecution of the offender, and excluſion 
of the perſon offending from ſucceſſion to the crown, Cc. 
Nota, this extraordinary commiſhon was iſſued thus by au- 
thority of parliament in relation to the queen of Scots, who 
was by virtue thereof ſentenced to death and executed, 
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This was but a temporary act, but the precedent of this 
commiſſion to ſentence and give judgment without a trial by 
jury was the firſt of that nature, that I remember to have 
„JJ Pe ooo inn nnn gn 7 
27 Flix, cap. 2. © It ſhall not be lawful for any jeſuit, ſe- 
* minary prieſt, or other ſuch prieſt, deacon, or religious or 
© eccleſiaſtical perſon whatſoever being born within this 
realm or other her highneſs's dominions, and made, or- 
* dained or profeſſed, or to be made, ordained or profeſſed 
by any authority or juriſdiction derived, challenged or pre- 
c tended from the ſee of Rome by or of what name, title or 
degree ſoever the {ame {hall be called or known, to come 
< into, be or remain in any part of this realm, or any of 
her highneſs's dominions after the end of forty days, other 
than in ſuch ſpecial caſes, and upon ſuch ſpecial occaſions 
only, and for ſuch time only, as is expreſſed in this act; 
and if he do, then every ſuch offenſe {hall be high treaſon, 
“and every ſuch perſon as ſhall wittingly and willingly re- 
< ceive, relieve, comfort, aid, or maintain any ſuch prieſt, 
* Oc. being at liberty and out of hold, knowing him to be 
&« ſuch, {hall be guilty of felony without cler. 
Ef any of the queen's ſubjects (not being a jeſuit, ſemi- 
© nary prieſt, deacon, or religious or eccleſiaſtical perſon) be 
brought up in any college or ſeminary beyond fea, ſhall 
* not return within ſix months after proclamation in London, 
* and within two days after his return before the biſhop of 
the dioceſe, or two juſtices of the peace ſubmit to her ma- 
« jelty's laws, and take the oath of ſupremacy, then ſuch 
* perſon, who {hall otherwiſe return into this realm or other 
the queen's dominions, {hall be adjudged a traitor. 
© Sending relief to any jeſuit, ſeminary prieſt, or college 
of prieſts or jeſuits beyond the ſeas, or to one not returning 
cout of ſuch college into England, ſhall incur a præmunire. 
Every offenſe againſt this act ſhall be tried in the king's 
bench in the county where it fits, or in any other county, 
< where the offenſe was committed, or oftender apprehended. 
If a jeſuit, ſeminary prieſt, Tc. within three days after 
his arrival in the queen's dominions ſubmit to ſome arch- 
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for his contempt, until he ſhall make direct anſwer. 


biſhop, biſhop, or jultic of peace, and take the oath of 
ſupremacy, and by writing under his hand profeſs to con- 
tinue obedient to the lis; then he ſhall not be ubjedt to 


any penalty. 


<« "Trial of peers in the caſe of treaſon, felony, or Premu- 
nire to be by peers. 


Any perſon knowing ſuch prieſt to be within the realm 


contrary to this act, and not diſcovering it to a juſtice of 
peace, Tc. within kerle days, {hall de fined and impri- 
ſoned during the queen's pleaſure, and a juſtice of peace 


to whom duch diſcovery is made, not informing one of 


the privy council, Tc. ſhall forfeit two hundred marks, 


29 El cab. 2. 0 No attainder of treaſon that now is, 
5 


where the party is executed, ſhall be reverſed for error. 
25 Eliz, cap. 2. A lulpected jeſuit or prieſt refuſing to 
anſwer directly upon his examination ſhall be impriſoned 


And theſe are all the acts concerning treaſon in the 


| queen's time, that I remember, except particular acts of ats 
tainder, whereof” {ome are temporal, ſome perpetual. 

In the tine of king James, belides the particular als LEED 

touching the treaſon of the conſpirators of the powder-plot, and 


the reaſons of the lords Cobham and Gray, there are ſome ge- 
neral clauſes touching treaſon in the ſtatutes of 3 Fac. cap. 4. ( 7), 
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and 5. and among "then this ſpeci al clauſe Which enlarged 
the ſtatute of 23 Elk cap. 1. Vice 


* It any perſon {hall upon or beyond che fe: as, or in any 


. other place within the dominions of the king, "TH heirs or 


ſucceſſors, put in practice to abſolve, perſwade or with- 
draw any of the king's ſubjects from their natural obedi- 
ence to his majeſty, his heirs or ſucceſſors, or to reconcile 
them to the pope or {ee of Rome, or to move any of 
them to promile obedience to any pretended authority of 
the ſee of Rome, or any other prince, ſtate or potentate, 
then ſuch perions, their procurers, counlellors and aiders, 
and maintainers knowing the ſame ſhall be adjudged trai- 

4 R 1 


60 5 The oath of alligeance appointed to the ſaid oath, are . by 1 N. 
ereby, and this ſtatute lo far as relates & AI. cab. 8. 
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6 tors, a likewiſe the perſons willingly blolred or with 


drawn, Tc. their aiders, abetters, maintainers, c. knows 
ing the ſame ſhall be adjudged traitors, to be indicted 
and proceeded againſt in any county where taken, as if 
the oftenſe were committed in that county. 
This act is much more ſtrictly pend againit ſuch offenders, 
than the ſtatute of 23 EM cap. 1. 1 It extends larger as 
to the place of ſuch offenſe. 2. The words (to that intent) 
which bound up the ſtatute of 23 E more ſtrictly, are here 
omitted. 3. The disjunctive clauſes in this ſtatute have a 
greater latitude. 4. It extends to maintainers of the offen. 
ders knowing the ſame. | 
Neither do I find any ſpecial new act generally touching 
: treaſon from this time till the I zth year of king Charles II. 
F 
1. If any perſon after 24 June 1651. during the king's 
life ſhall within the realm or without compaſs, imagine, 
invent, deviſe, or intend death or deſtruction, or any 
bodily harm tending to death or deſtruction, maim, 
8 impriſonment, or reſtraint of the perſon of 
the king, or to deprive or depoſe him from the ſtyle, 
| honour, © or kingly name of the imperial crown of this 
realm, or of any other his majeſty s dominions or coun- 
tries, or to levy war againſt his majeſty within the realm 
or without, or to move or ſtir up any foreiner to invade 
this realm, or any other his majeſty's dominions being un- 
der his majeſty s obeyſance, and ſuch compaſſinge, imagina- 
tions, inventions, devices, or intentions, or any of them {ſhall 
expreſs, utter, or declare by any printing, writing, preaching, 
or malicious and adviſed ſpeaking, being legally convicted 
thereof upon the oath of two lawful and credible witneſſes 
upon trial, or otherwiſe convicted or attainted by duc 
courle of . then every ſuch perſon {hall be deemed a 
traitor, and fuller and forteit as in caſes of high treaſon. 
2. If any after 24 June 1561. during his majeſty's life 
thall maliciouſſy and adviſedly publiſh « or affirm, that the 
king is an heretic or papilt, or endeavours to FSFE 0 po- 
p21y, or maliciouſly and advitedly by writing or ſpeaking 
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4. © No perfon to be proſecuted for any of the ſaid of- 


months after proſecution. 


free debates. 


— 


ſhall expreſs, publiſh, utter or declare any words or things 


to incite the people to hatred or diſlike of his majeſty or 


the eſtabliſhed government, ſhall be diſabled to enjoy any 


office or promotion eccleſiaſtical, civil, or military, or other 


employment, than that of peerage, and ſuffer ſuch farther 
puniſhment as may be by law inflicted. 8 == 


3- © Any that ſhall maliciouſly and adviſedly affirm the 


parliament of 3 Nov. 1640. 1s yet in being, or that there 


lies obligation upon any by any oath, engagement or coves 
nant to endeavour a change of government in church or 


ſkate, or that both or either houſe of parliament have a 


legiflative power without the king, ſhall incur the penalty 


fenſes, except treaſon, but by order of the king under his 
ſign manual, or of the council, nor unleſs proſecuted within 
ſix months after the offenſe, and indicted within three 
5. © None to be indicted, arraigned, convicted, or con- 

demned of any of the ſaid offenſes, unleſs the offender be 


accuſed by two lawful and credible witneſſes upon oath, 


which witneſſes upon his arraignment ſhall be brought in 
perſon before the offender face to face, and maintain upon 

oath what they have to ſay againſt him, unleſs the party 
arraigned ſhall willingly without violence confeſs the tame. 
6. This ſhall not deprive members of parliament of their 


rial by peers: peer convicted diſabled to fit in parlia- 


ment till his majeſty pardon him. (Y) 


( The ads relating to treaſon and of- © king or queen, or who have at any 


fenſes of that nature, which have paſſed © time during the late war with France. 
ſince our author wrote, may be reduced © born arms in the ſervice of the French 
to theſe three heads: 1. Such as more *© king, or who have fince the 13 Fe- 
immediately relate to the king and his © Þruary 1688. been in arms under the 
government. 2. Such as relate to the © command or in the ſervice of the 
coin. 3. Such as relate to the manner “ late king Fames in Eurcte, {hall 
of trials and other proceedings. « return into this kingdom of 7/79/2727, 


I. As to the firſt, ſuch as relate to the * or any other the King's dominiors 
king and his government. e without licence from the king under 


By 9 N z. cab. i. Ik any of the * the privy ſeal, fuch perſon ſhall be ad- 


* king's ſubjects, who have voluntarily © judged guilty of high treaſon. Where 
gone into France, or any the French © the offenſe ſhall be committed out of 


* tinz's dominions in Europe before 11 © the realm, it may be tried in any 


* Le. 1688. without licence from the “ county. Open 
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Upon this act theſe things are obſer— 
vable, | 

1. That this act doth enact ſome trea- 
| ſons, which certainly were fo by 25 E. 3. 
as bearings arms in the ſervice of the 
French king during the war with France, 
which is plainly an adhering to the 
king's enemies; and tho 25 E. 3. ſays 
adiering ro the king's enemies in the 
realm, yet it immediately adds g7v!77 
them aid and comfort in his realin or 
elſezehere, Co. P. C. P. 11. Vangian's 
caſe, 2 Salk. 635. indeed all the treaſons 
by this act are compounded of this old 
_ treaſon, altho they be new in form for 
the ſike of facilitating the proot in ſome 
inſtances, Hil, 2 Ana. PBoicker's calc, 
State Tr. Vel. V. p. 511. 


2. That a pardon under the great ſeal 


(after having been in the ſervice of the 
French king and before returning) of all 
treaſons, Ec. will not amount to a li- 


cence to return, becauſe it is the return 
ing, which is the treaſon puniſhable by 


this act. 3 Hun. Lindſay's caſe, State 
Tr. Fol. V. P. 8. | 

z. That a Scorchman going out of 
Scotland into France (eſpecially if for- 


merly reſident in England) after the 


time mentiond in the act, and returning 
into England is within the words and 


meaning of the act, even tho he had a 


licence to return into Scorland. IUid. 


J. That a perfon offending againſt 
this act by returning into Tingland may 


be indicted in any county, where he is 
taken, altho it be not the firit 7% 
county into which he came. id. 

5. That this act is perpetual and ex- 
tends to the king's ſucceflors, altho the 
act ſpeak only of the king generally and 


not of his ſucceſſors, according to the 


reſolution 12 C. Rep. 109, wide  ſirpra 
P. 188 


cc 


FOO. 8 | 

By 13 C4. z. ep. 3. The pre- 
tended prince of Hes is attainted of 
high treaſon, and it is mide high 
treaſon for any of the king's ſubjects 
by letters, meſſages or otherwiſe to 
bold correſpundence with him or any 
perſon employed by him, or to remit 
any money for his uſe knowing the 
(une. Provides that offenſes avainlt 
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may be tried in any county. 


By 1 Aun. cap. 17. [t is made high 
« treaſon to attempt by overt-act or deed 
« to deprive or hinder any perſon next 
in ſucceſſion to the crown (according 
to the limitation of the crown by 1 U. 


Lal 
. 
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86 


in Scotland. 


this ad committed out of the realm 


« & M.ſefſ. 2. cap. 2. and 12 Mz. cap. 2.) 
from ſucceeding after the deceaſe of 
the queen; but this ſucceſſion has 
now happily taken place, and thereby 
c put an end to this ſtatute, _ 
By 3& 4 Ann. cap. 14. © If any ſub- 
jet, who has voluntarily gone into 
France fince 4 May 1702. or into any 
the French king's dominions in Eu- 
rofe without licence from the queen, 
or has ſince the ſaid 4 May born arms 
in the ſervice of the French king, 
ſhall return into Z:g/0nd without li— 
cence from the queen under her privy 
* ſeal, he ſhall be adjudged guilty of 
“ high treaſon. | | 
By 4 Ann. cap. 8. © It is made high 
treaſon tor any one maliciouſly to at- 
firm by writing or P. inting, that the 
pretended prince of Male, or any o- 
ther perſon hath any right to the 
crown of theſe realms, other than ac- 
“ cording to 1 V. M. and 12 V. z. 
or that the kings of Eyglaud are not 
able by authority of parliament to 
make laws to bind the deſcent, limi— 
tation, inheritance and government of 
the crown. To declare the ſame things 
by preaching, teaching or adviſed 
ſpeaking is made a Frœineluire. | 
This act (which is in the main tran- 
ſcribed from 15 Elis. cap. 1.) was re-en- 
acted upon occaſion of the union 6 Ao. 
caf.7. Upon this {tatute Matihe es the 
printer was convicted and executed for 
printing a pamphlet intituled, cx Po- 
puli Vox Del, Octob. 30. 1719. at the Old 
Broily. 5 
By 7 Ann. cap. 4. It is high treaſon 
for any omcer of the army or ſoldier 
by land or fea to hold correſpondence 
with any rebel or enemy to her ma- 
jeſty, or to treat with ſuch rebel or 
enemy without her majeſty's licence. 
By 7 Ann. cap. 21. Whatever is 
high treaſon or miſpriſion of treaſon 
« in Eyglaud, (and none elſe) ſhall be 
high treaſon or miſpriſion of treaſon 


cc 


II. Such as relate to the coin. | 
By 8 CY NM. 3. cap. 25. Whoever 
ſhall knowingly make or mend, or al- 
fiſt in making or mending, or ſhall 
buy or ſell, or have in his poſſeſſion 
any inſtruments proper for the coinage 
of money, or convey ſuch inſtruments 
out of the king's mint, or ſhall mark 
on the edges any Coin current or di- 
mini ſhed coin of the kingdom, or any 
counterteit coin reſembling the yr 
cc the 
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porary. 


the kingdom with letters or other 
marks like to thoſe on the edges of 
money coined in the king's mint, or 


ſnall colour, gild or caſe over any 


coin, reſembling the current coin of 
the kingdom, or any round blanks of 


baſe metal, Oc. ſhall be guilty of high : 


treaſon. No attainder by this act ſhall 
work corruption of blood or loſs of dow- 
er, nor proſecution be for any offenſe 
againſt the ſame, unleſs commenced 


within three months after the offenſe 


committed : ” this act was but tem- 


But by J An. cap. 25. it is made per- 


petual, and the time of proſecution en- 
Jarged from three months to fix months 


after the offenſe committed, - 5 
III. Such as relate to the manner of 


tcials and other proceedings. | 


01 


it 


By / N. z. cab. 3. Ever | 
dicted for high treaſon, whereby cor- 


ruption of blood may be made, ſhall 
have a true copy of the whole indict- 
ment, but not the names of the wit- 


neſſes, delivered to him five days be- 


fore his trial, paying for it not exceed- 


ing five ſhillings, and ſhall be admit- 


ted to make his defenſe by counſel, 
and witneſſes on oath, the {aid coun- 

ſel not to exceed two, and to be aſ- 
- ſigned by the court, and to have ac- 
ceſs to the priſoner at all ſeaſonable 


% No perſon ſhall be indiQed, tried, 


or attainted but on the o.:ths of two 
lawful witneſſes, which two witnefles 
mult be to the ſame treaſon,” altho 


be not neceſſary they ſhould both be 


to the ſame overt-act, 


40 
40 
« 
40 
cc 


"be 
Q 


No proſecution to be for any ſuch 
treaſon unleſs the party be indicted 
within three years after the offenſe 
committed, unleſs it be for a deſign 


or attempt to aſſaſſinate the king by 
poiſon or otherwiſe. | | 


* The priſoner ſhall have a copy of 


the pannel of the jurors two days be- 
fore his trial, and ſhall have like pro- 


perſon 8 


cc 


ceſs to compel the appearance of wit- 


neſſes for him, as is uſually granted for 


witneſſes againit him, 
* No evidence ſhall be given of any 
overt-act not expretly laid in the in- 


 ditment. 


„ No indictment, proceſs, Ec. ſhall 
be quaſhed for miſ-writing, mil ſpe]. 


ling, falſe or improper Latin, unleſs 


exception be taken in court before 
any evidence given upon ſuch indict- 
ment, nor ſhall any ſuch mi{wricing, 


Ec. be cauſe to {lay anner after 
conviction, but ſuch jue 


gment may nc- 
vertheleſs be reverſed upon writ of er- 
ror, as before the making this act. 
In the trial of a peer or peereſs al! 


woo intitled to vote in parliament 


all be ſummoned twenty days be- 
fore the trial, and every one fo 
ſummoned and appcaring ſhall vore 
"4 NM $4 | | 
at ſuch trial, firſt taking the oaths to 
the government, Sc. 


„Provided that this act ſhall not 


extend to impeachments or other pe 


ceedings in patliament; nor to indict- 
ments of high treaſon, nor any pro- 
ceedings thercupon for counterfeiting 
his majefty's coin, great ſeal, privy 
ſeal, fign manual, or privy ſignet. 


By i Ann. cap. 9. In any trial for 


treaſon or felony the witneſſes tor the 


- priſoner ſhall be upon oath. 


By 7 Aun. cop. 21. After the deceaſe 
of the preſent pretender no attainder 
of treaſon ſhall work a diſheriſon of 


the heir, nor affect any other right, 


ſave that of the offender for his natu- 
cal life only, and every perſon indicted 
for high treaſon or miſpriſion of trea- 


ſon ſhall have à liſt of the witneſſes 


to be produced againſt him on his 
trial, and of the jury, mentioning the 
rage of their ele, Ec. given to 
im together with the copy of the 
indictment ten days before his trial 
in the preſence of two credible wit- 
neſſes. | „ 
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CHAP. XXVI 
Concerning the judgments in high treaſon 
and the particulars relating thereunto, 
and to attainders. 


T HIS Chapter divides ſelf into theſe particulars : 
I. Touching the perſon againſt whom the judgment is 
to be given. 2. By whom it is to be given. 3. What the 
form of the judgment 1 1 What the conſequents thereof 
are. 
I. Touching the perſon, againſt whom a 8 in trea- 
an is to be given. 
In antient time, if a man had been ſlain in open war 51 
the king either in rebellion, or adhering to the king's enemies, 
the king did de facto take a forkicare,- {ſometimes by preſent» 
ment in Eyre, ſometimes by preſentment in the king's bench, 
and ſometimes by inquiſition by the eſchetor: for this ſec 
the whole pleading in the chancery, Clauſ. 2 9 E. 3. M. 2. T 4 
for the coheirs of Robert de Roſs for the manor of Werk. 
But in all other caſes, whether of felony or treaſon, if the 
party had died before attainder, tho he were kild in the 
purſuit, Clauſ. 26 E. 3. m. 29. pro Ricardo filio Ade Peſchall ; 
and H. 16 E. 1. Rot. 27. coram rege. Suſſex, pro Stephano Nor- 
thup (a) M. 20 & 21 E. 1. Rot. 4. in dorſ. coram Tg fro Fw: 
de 


(a) That caſe was thus : Richard brothiacy lands, and alleged, quod præ- 


de Northup' de Fſtdene killed Endo de 
Shelf hangre in the reign of Henry III. 


for which murder he was indifted and 


outlawed upon an exigent awarded a- 
gainſt him by the juſtices itinerant in 
Suſſex anno 55 H. z. whereupon his lands 
were ſeiſed, afterwards, vis. H. 16 F. l. 


Stephen, brother and heir of the ſaid 


Richard Northup', impleaded the chief 


prædictus Ricardus Northup' 


dictus Ricardus obiit ante iter predifto- 


rum juſticiariorumz & quod poſt mor. 
tem ſuam Ppoſitus uit in exigendis ; 
upon which point the parties joined i- 
ſue, and in the following Zaſter-term 
anno 16 Edw.1. venerunt juratores, qui 
aicunt ſuper ſacramentum ſuum, quod 
de Eſt- 
dene 0b1it apud Rotherfield in comitatu 


lord of the fee coram rige for his ſaid Fra diélo ante pPredictum iter ꝓræ dicto- 


4 


ih 


— 
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forfeiture of lands. 


de Bekingham (b), or tho he died after conviction and before 


— 


judgment, 7 H. 4. 27. 4. there enſued neither attainder nor 


But the law was practiſed antiently, and it ſeems continu- 
ing to this day, if a traitor or a felon reſcue himſelf, or will 
not ſubmiit to be arreſted and on reſiſtance is {lain, upon pre- | 
ſentment thereof he ſhall forfeit his goods and chattles, 3 E. 3. 
corone 290, 312. Co. B. C p. 227. for if a perſon be ar- 
raigned for felony or treaſon, tho he be acquitted, yet if it 
be found he fled, he forfeits his goods, and this is but in na- 
ture of a preſentment of fugam fecit. „ PE 

But whether that preſentment be traverſable, wide Stamf. 


P. C. Lib. III. cap. 21. (e) 


Vet the former practice by degrees grew out of uſe, for 
in 8 E. z. 20. a. the judges would not allow an averment, 
that a party died in rebellion or adhering to the king's ene- 
mies, without a record of his conviction, for it is poſſible he 
might be there againſt his will. $5 e 


But now by the ſtatute of 253 E. 3. de proditionibus, which 


requires an attainder by conviction and attainder per gents 
de lour condition, that attainder after death for adhering to the 


hy king's enemies 18 ouſted. 4 5 
And becauſe it might be 


eſchetor might ſatisfy thoſe words, the ſtatute of 


rum juſtitiariorum : Et ideo conſideratum 
eſt, quod prædictus Stephanus recuperet 
Seiſinam ſllam de predittis terris, c. 
() This was in the county of Nor- 
tingham ; Alan de Bekingham was ap- 
peald by Eve the wife of Peter de Dy- 
gyngton' de morte prœdicti viri ſui be- 
fore ſpecial commiſſidners of oper and 
terminer, upon which the ſaid Alan 
was brought before them; and pleaded 
Ne clericum eſſe, & non alibi quam in 
foro eccleſiaſtico inde poſſe aut debere re- 
ſpondere; and thereupon the faid juſti- 
ces proceeded e cficio de morte pra difta 
mnquiſitionem capere, & ipſum Alanum 
per inquiſitionem illam culpabilem inde 
inveneruut, & talem ipſum priſone regis 
ae Nottingham occaſione mortis ꝓrædictæ 
repont preceperunt : Alan died in pri- 


_ fon; and after his death the ſheriff and 


ſaid, that an inqueſt before the 


34 E. 3. 
cap. 1 2. 


coroniers ſeiſed all his lands add 


ments into the king's hands, ac ſi idem 
Alanus de morte prædicta convictus fu 
14 S judicium propter hoc ſubiiſſet; 
but upon a ⁰ỹοůjſtravit of Fohn, ſon and 
heir of the ſaid Alan, the matter came 
to be heard coram rege, and thereupon 
in /rinity-term following, anno 21 Ed. 1. 
Rex ex gratia ſua concedit, quod præ- 
% dictus Johannes filius Alan de Be- 
«* kingham habeat ſeiſinam de tenemen- 
&© tis in manu domini regis exiſtentibus, 

c ſalvo jure ſuo & hæredum ſuorum & 
* aliorum, cum inde loqui voluerint, 


% &c. Er ideo praceptum eſt viceco- 


„ miti, quod habere faciat genres Jo- 
% hanni ſeiſinam de prædictis tenemen- 
tis in forma prædicta cum pertinem 
* tiis, CC. 555 | 


(c) fol. 183. J. 
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cap. 12. hath in expreſs terms for the future cuffed ſuch at- 
clone or convictions after the parties death, at leaſt in other 
caſes than forfeitures of war, and except forſeitutes of old 
times judged after the parties death by preſentment in Eyre, 
or in the king's bench, as of felons of themſelves; and there- 
fore Jack Cade, who was ſlain in open rebellion, could not be 
attaint but by act of parliament, and lo f it 18 recited in the 
act of his attainder 29 H. 6. cap. 1. 
| Yet after the ſtatute of 34 E. z. the earl of Salicbury and 
others, who conſpired againſt Henry IV. and levied war againſt 
him, and in their flight were taken, had their heads ſtricken 
oft by thoſe, that apprehended them, without any judg- 
ment given againſt them, and after their death om ep of 
treaſon was given againſt them by the king and lords in par- 
liament, Rot. Par. 2 H. 4. u. 30. upon which the heir of the 
carl of Salisbury brought a petition of error, Rot. Par. 2 H. 5. 
part. 1. m. 1 z. and aſſigned for error among other errors, thut 
his anceſtor was dead at the time of the judgment g given in 
parliament, but yet the judgment was affirmed; yet after— 
Wards Rot. Par. 9 H. 5. u. 19. to avoid all quellious he was 
reſtored by act of parliament. 
Again, no man ought to be attainted of treaſon without 
being called to make his defenſe and put to anſwer, which 1 is 
called arrenatio or ad rationem pofitus. 
Clauſ. 1 E. 3. part. 1. m. 21. dorſ. Thomas earl of 4 
was condemned to death, as a traitor by Edward II. at Ponte- 
fract, Henry his brother brought a petition of error in the 
parliament of 1 E. 3. upon that Judgment, - the record was re- 
moved in theſe words. 
* Placita coronæ coram domino Edwards rege filio domini 
regis Edwardi tenta in præſentid iplins domini regis apud 
Pontem- fractum die lunæ proxime ante feſtum annuncia- 
tionis beatæ Maris virginis anno regni {ui quintodecimo. 
Cum Thomas comes Lancaſtrie captus pro proditionibus, 
homicidiis, incendiis, depredationibus, & aliis diverſis feloniis 
ductus eſſet coram ipſo domino rege, præſentibus Edmundo 
comite Kant, Johanne comite Richemund, Adomaro de Val, n· 
cid comite Rmbroch, Johanne de Warenna com' Sur, Ed- 


4 mundo 


cc 


— 


ae; | 


Fuſtoria Placitorum Corona. 345 
mundo com Arundell', David com” Athol, Roberto comite de 
Aucgos, baronibus & aliis magnatibus regni, dominus rex 
recordatur, quod idem Thomas homo ligeus ipſius domini 

ec1s venit apud Burton ſuper Trentam ſimul cum Humfr's 
de Bohun nuper com Heref', proditore regis & regni in- 
vento cum vexillis explicatis apud Pontem Burgi in bello 
contra dominum regem, & ibidem interfecto, & Rogers 
Damory proditore adjudicato, & quibuſdam aliis proditori- 

bus & inimicis regis & regni cum vexillis explicatis, & ut de 
guerra hoſtiliter reſiſtebat & impedivit ipſum dominum re- 
gem & homines & familiares ſuos per tres dies cont inuos, 
quo minus pontem dictæ ville de Burton tranſire potues 
runt, &c. Et unde dominus rex, habito reſpectu ad tanta 
dicti Thome comitis facinora, & iniquitates ejus, & ejus 
maximam ingratitudinem, nulſam habuit cauſam ad aliquam 
gratiam eidem Thomæ comiti de pœnis prædictis ſuper ip- 
tum adjudicatis pardonant in premiſhs faciend', quia ta- 
men idem Thomas comes de parenteli excellenti & nobiliſ- 
{im procreatus eſt, dominus rex ob reverentiam dictæ pa- 
rentelæ remittit de gratii fui ſpeciali prædicto Thome co 
miti executionem duarum ponarum adjudicatarum, ſicut 
prædictum eſt, ſcilicet quod idem Thomas comes non tra- 
hatur, neque ſuſpendatur, ſed quod executio tantummodo 
fiat ſuper ipſum Thomam comitem, quod decapitetur. 
* 'Thereupon the record being read in præſentià domini re- 
gis, procerum & magnatum regni & aliorum in hoc parlia- 
mento, he aſſigned theſe errors: 1. Quod erratum eſt in hoc, 
quod cum quicunque homo ligeus domini regis pro ſeditioni- 
bus, homicidiis, robberiis, incendiis & aliis feloniis tempore pa- 
cis Captus; & in quicunque curia regis ductus fuerit, de hu- 
julſmodi ſeditionibus & alus feloniis ſibi impoſitis, per legem 
& conſuetudinem regni arrenari debet, & ad reſponſionem 
poni, & inde per legem &c. convinci, antequam fuerit 
morti adjudicatus; licet prædictus Thomas comes, homo li- 
* geus prædicti domini regis patris, SCC. tempore pacis cap- 
tus, & coram ipſo rege ductus fuit, dictus dominus rex pa- 
ter, &c. recordabatur ipſum Thomam eſſe culpabilem de ſe- 
ditionibus & feloniis in prædictis recordo & proceſſu con- 
4 T * tentis, 
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teritis, abſque hoc, quod ipſum inde arrenavit ſeu ad re- 


ſponſionem poſuit, prout moris eſt ſecundum legem, &c. 
& ſic abſque arrenamento & reſponſione idem Thomas erro- 
nicè, & contra legem terræ tempore pacis morti extitit adju- 


dicatus, unde cum notorium ſit & manifeſtum, quod totum 
tempus, quo impoſitum fuit eidem comiti prædicta mala & 
facinora in prædictis recordo & proceſſu contenta feciſſe, 
& etiam tempus, quo captus fuit, & quo dictus dominus 


rex pater recordabatur ipſum eſſe culpabilem, &c. & quo 
morti extitit adjudicatus, fuit tempus pacis, maximè cum 
per totum tempus prædictum cancellaria & aliæ placeæ cu- 
riæ domini regis apertæ fuerunt, & in quibus lex cuicun- 
que fiebat, prout fieri conſuevit, nec idem dominus rex 
unquam in tempore illo cum vexillis explicatis equitabat, 
prædictus dominus rex pater, &c. in hujuſmodi tempore 
pacis contra ipſum comitem fic recordari non debuit, nec 


ipſum fine arrenamento & reſponſione morti adjudicaſſe. 
Dicit etiam, 2. Quod erratum eſt in hoc, quod cum 


prædictus Thomas comes fuiſſet unus parium & magni- | 
tum regni, & in Magna Cartà de libertatibus Anglie con- 


tineatur, quod nullus liber homo capiatur, impriſonetur, aut 
* diſſeifiatur de libero tenemento ſuo, vel libertatibus, ſeu li- 


beris conſuetudinibus ſuis, aut utlegetur, aut exulet, nec a- 


liquo modo deſtruatur, nec dominus rex ſuper eum ibit, nec 
ſuper eum mittet, nifi per legale judicium parium ſuorum, 
vel per legem terre, prædictus Thomas comes per recordum 


regis, ut prædictum eſt, tempore pacis erronicè morti fuit 
adjudicatus abſque arrenamento ſeu reſponſione, ſeu le- 
gali judicio parium ſuorum, contra legem, &c. & con- 
tra tenorem Magnæ Cartæ prædicta: and therefore, as 
brother and heir of Thomas, prays, that the judgment 


be annulled, and he reſtored to his inheritance, & quia 


inſpectis & plenius intellectis recordo & proceſſu præ- 
dictis, &c. ob errores prædictos & alios in eiſdem re- 


cordo & proceſſu compertos conſideratum eſt per ipſum 


dominum regem, proceres, magnates & totam communi- 
tatem regni in eodem parliamento, quod prædictum judi- 
cium contra prædictum Thomam comitem redditum, tan- 

4 quam 
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quam erroneum, revocetur & adralleur, & quod prics 
dictus Henricus, ut frater & heres ejuidem Thom comitis, 
ad hæreditatem ſuam petendam & habend' debito proceſlu 
inde faciend', prout moris eſt, admittatur, & habeat brevia 
cancellariæ, & quod juſtic', in quorum pl aceis dicta recor- 
dum & proceſſus irrotulantur, eadem recordum & pro- 
ceſſus irritari faciunt & adnullari, &c. P. 15 E. 2. 1. R. 
Rot. 69. & Paſch. 39 E. 3. Rot. 49. coram Rege. 
I his notable record, even before the ſtatute of 25 E. z. 
gives us an account of cheſe things: 1. That in time of peace 
no man ought to be adjudged to death for treaſon, or any 
other offenſe without being arraigned and put to anſwer. 
2. That regularly, when the kings courts are open, it is a 
time of peace in judgment of law. 3. That no man oughe 
to be ſentenced to death by the record of the king without 
his legal trial per pares. 4. That in this particular caſe the 
commons, as well as the king and lords, gave e of the 
reverſal. ; 
Joubbn Matravers was ; altalnted of treaſon iq che parliament 
of 4 E. z. u. z. for the death of the earl of Kent, as hath been 
before ſhewn, cap. 1 1. p. 8 2. in his abſence, Rot. Par. 21 E. 3. 
n. 6 5. dorſ. the ſame John Matravers ſued in parliament to 
reverſe that judgment, and afligned for error, gil eſt adjudge 
4 mort in un parlement tenus 4 Weſtminſter en Jabſence de lui, 
nient indite, nient arrayne, ne appell a reſpons, countre le ley de 
realm & les uſages approves ; he did not prevail in that par- 
liament but Rot. Par. 25 E. 3. 1. 54 55. he had a reſtitu- 
tion by the king confirmed in parliament. 
| Roger Mortimer earl of March was condenmed for treaſon 
for the death of king Edward II. Rot. Par. 4 E. 3. n. 1. his 
_ couſin and heir Roger Mortimer, Rot. Par. 28 E. z. n. 9 @ 10. 
brought a petition of error upon that judgment, whereupon 
the record of his attainder was removed into parliament, and 
there entred of record, and errors aſſigned; the . of 
reverſal is thereupon given in this form. 
Les queux record & judgment lues & examine in plein 
e parlement le dit Roger colin & heyre de dit counte dit & 
8 * alledge, qe les record & judgment fuſdit ſont erroynes & 
A defective 
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defective in touts points, & noſment en tant come le dit 
counte eſtoit myſe a mort & ditherite fans nul accuſement 
& ſans eſtre meſne en judgment, ou en reſpons, dont il 
prie, qe les record & judgment avant dits ſoient revers & 
adnulls, & ſur ceo ove bone deliberation ed aviſe ed grant 
leiſure per noſtre dit ſeigneur le roy, prelates, prince, & 
« ducs, countes, & barons avant dit, il peirt clerement, qe 
* meſmes les judgment & records ſont erroynes & defectives 
« en touts points, par quoi noſtre dit ſeigneur le roy & les 
« dits prelates, prince, ducs, countes, & barons par accord 
« des chivalers des countes & des commons repellent, & 
“ anyentiſſent, & pur erroyn & irrit adjuggent les records & 
« judgment ſuſdits, and reſtore Roger the petitioner to the 
title of earl of March, and to the lands, Wc. of his grand- 
father. e it opp 
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But if the party acculed declined his appearance, it is true 
then, that the law of the land is, that he ſhould be pro- 
ceœeded againſt to an outlawry, and may thereby be attainted 
by proceſs of outlawry without anſwer, for he declines it by 
his own default. N „ 85 

And ſometimes there was à more compendious way, name- 
ly, the iſfuing of a proclamation-writ to appear in a month, 
two, or three in the court of king's bench, or that in default 
thereof the party {hould be attainted of treaſon or ſuch other 
_ offenſe, wherewith he was charged; and this was frequently 
done by act of parliament in particular cafes, not unlike the 
proceſs enacted in eaſe of an aſſault upon a member of par- 
liament by the ſtatute of 5 H. 4. cap. 6. and 11 H. 6. cap. 11. 
Sometimes the lords houſe did make ſuch a direction, as in 
the caſe of Talbot, Rot. Par. 17 R. 2. mentiond before, p. 265. 

but it could not be effectual to attaint the party upon his de- 
fault of appearance upon the return of proclamation without 
act of parliament, or proceſs of outlawry. © 
Again, as a man could not be attainted of treaſon without 
arraignment, if preſent, or proceſs of outlawry, if abſent, 
ſo neither could he be arraigned without an accuſation; and 
this accuſation was of three kinds: 1. If he were taken witli 
the mainouer. 2. By way of appeal. 3. By way of indictment. 
4 1. In 
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In antient time, Deines as well in caſe of treaſon, 
as in \ ale of felony a man, that was taken cum manu opere, Was 
thereupon arraigned, an inſtance we have thereof, J. 10 E. 2. 
Rot. 1 3 2. Buchs cited before p. 186. 

But this is wholly diſuſed and ouſted by the Mane of 


5 E. z. cap. 9. and 25 E. 3. cap. 4. by which ſtatutes none 
ſhall be put to anſwer without indictment or prelentment of 
good and lawful men of the neighbourhood. 

2. By appeal, and this was uſual at common law, as aps 
pears by Britzon, Cap. 22. but this kind of proceeding by 
appeal in the king's ordinary courts in cafes of treaſon hath | 
been long diſuſed, and it ſeems is wholly taken away by the 
ſtatutes of 5 and 25 E. z. above- mentiond. 

But yet notwithſtanding that courle of appeal continued. 
ſtill in parliament, as appears by leveral inſtances, elpecially 
in the great appeal of treaſon by the lords appellants in 1 x 
and 21 R. 2. (d), but by the ſtatute of 1 H. 4. cap. 14. all 
appeals in parliament are wholly taken away, and accordingly 
upon reference to the judges upon the impeachment made 

in the lord's houſe by the earl of Briſtol againſt the earl of 
| Clarendon in the preſent parliament, it was reſolved and re- 

ported by all the judges. (e) 

But yet that ſtatute hath not taken away impeachments 

by the houſe of commons in cafes of treaſon or other miſ- 

däemeanors, and therefore tho ſince 1 H. 4. cap. 1 4. all appeals 
of treaſon by particular perſons are taken away, and have 


been wholly diſuſed, yet impeachments by the commons have 


been ever ſince very frequently uſed, becauſe they are rather 
in the nature of grand indictments, than appeals. 


z. By way of indictment, this is the regular and legal 


way of proceeding in caſe of treaſon. 
And thus far for the perſons againſt whom judgment of 


treaſon may be given, and the manner of deducing them 
unto judgment. 


II. AS touching the perſons, by whom judgment of trea- 


ſon may be given; this concerns more elpecially the jurit- 
Uction of courts : a word touching it. 


4 U 1. Tuftices 
(4) State Ty. 70. l. b. 4. (e) State 77. Lol. II. 7. 35: 
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E Juſtices of peace cannot regularly arraign, try or give 
judgment in caſe of treaſon, unleſs in ſuch caſes, as are by 
Fl act of parliament committed to their cognizance, as 


26 H. 8. cap. 6. 5 Eliz. cap. 1. 13 Elix cap. 2. 23 Eli cap. 1. 


and ſome others, becauſe their commiſſion extends not to it, 
yet they may take examinations touching treaſon in order to 


the diſcovery thereof and preſervation of the peace. 


2. Juſtices of yer and terminer may give judgment in caſe | 


of high treaſon, for it is expreſly within their commiſſion. 


3. Juſtices of gaol-delivery may give judgment in caſe of 


15 0 on any perſon in 5 before them, and that is 


proved by the ſtatute of 1 E. 6. cap. 7. and * the confine 


raCtice. 
4. juſtices of Ni prius may give judgment in caſe of trea- 


ſon by the ſtatute of 14 H. 6. cap. 1. but quere, whether it 
be barely by force of that commiſſion, or whether it mult 
be by virtue of ſome other commiſſion. 


5. Juſtices of the king's bench in the court of king's 8 bench 


a may give judgment in caſe of trealon, for it 1s the higheſt 


court of ordinary juſtice, eſpecially in criminals. | 


6. If a peer be indicted and plead not guilty to his indict- 8 


ment, and is tried by his peers and found guilty, the lord 
fieward commiſſionated by the king for that office gives the 
judgment, and orders execution. 


7. If a peer be tried in parliament 17 the lords, they 


uſually elect a perſon to be lord ſteward to gather up their 


votes and pronounce the judgment, but for the moſt part that 


ſteward ſo elected, tho in parliament, is commiſſionated by 
the king under his great ſeal; but of this more hereafter. 

III. I come to the form of the judgment. 

The judgments in cafe of treaſon are of two kinds, wiz; 
the ſolemn and ſevere judgment, and the leſs. 

The ſolemn or ſevere judgment againſt a man convilt of 


high trealon is {et down, Co. B. C. P. 210. Stamf. Lib. III. 


cap. 19. (F), 1 H. J. 24. 4. Stafford caſe & alibi, © Et ſuper 
* hoc viſis & per curiam hic intellectis omnibus & ſingulis 
«* pramiſhs conſideratum eſt, 1. Quod prædictus R. uſque fur- 


1 ub Cas 


(J) P. 182. 8. 
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cas I. trahatur, 2. Waden ſulpendatur per cm & vi- 
vus ad terram proſternatur. 3. Interiora ſua extra ven- 
trem ſuum capiantur. 4. Ipſoque vivente (g) comburantur, 
& 5. Caput ſuum amputetur. 6. Quodque corpus ſuum 
in quatuor partes dividatur. 7. Et quod caput & quarteria 
illa ponantur, ubi dominus rex ea aſſignare voluerit. 

The king may and often doth diſcharęg or pardon all the 
puniſhment, except beheading, and in as much as that is 
part of this judgment, it may be executed by the king's Ipes 
cial command, tho the reſt be omitted. 

In the caſe of a woman her judgment 1s to be drawn and 
burnt, as well in high treaſon, as petit treaſon, and ſhe is 
neither hanged nor beheaded. 
I be leſs ſolemn judgment is only to be drawn and hanged, 
and this is regularly the judgment in caſe of counterfeiting 
the coin of this kingdom, for that was the judgment in that 

caſe at common law, which was not altered by the ſtatute of 

25 E. z. vi © Super quo viſis, &c. conſideratum eſt, quod B. 
« uſque furcas de I. trahatur, & ibidem Luſpendatur per col- 
© Jum, quouſque mortuus fuerit. 


But the judgment in that caſe alſo for A woman is to be 
drawn and burnt, 25 E. z. 8 5. L. 

And it ſeems the ſame judgment was alſo 5 importing 
counterfeit coin, and yet that was not treaſon at common 
law. : 

And the ſame judgment v was for e the great 
br privy ſeal at common law, as may be eaſily gathered out 
of Bratton, Lib. III. de Corona, cap. 3. but expreſly by Fleta, 
Lib. 1. cap. 22. Crimen falfi dicitur, cum quis accuſatus fuerit, 
quod figilluni regis, vel appellatus, quod figillum domini ſui de cu- 
jus familia fuerit, falſaverit, & brevia inde conſignaverit, vel 
cartam aliquam vel literum ad exheredationem domini vel alterius 
damnum fic figillaverit, & quibus caſibus, fi quis inde convictus 
fuerit, detrattari meruit & ſuſpendi. 
And accordingly the like judgment hath been given, as in 

caſe of petit treaſon, for counterfeiting the great leal after 


the 


620 Theſe words are ſo material, has them in the caſe of IValcor, 35 "TAN 2. 
the judgment was reverſed for want of Show. Ca. Parl. 127. 1 Salk, 632. 
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the ſtatute of 25 E. 3. as appears by 2 H. 4. 25. and the re- 
cord is accordingly (%); and tho it is true my lord Coke ſaith, 
it is a miſtake Co. P. C. p. 15. yet I rather think it was a mi- 
Rake in my lord Coke, and that the judgment may be given 
either way, viz. diſtrahatur © ſuſpendatur, or diſtrabatur, ſu- 
ſpendatur & decapitetur. 3 
In the caſe (i) 16 Fac. for counterfeiting the privy ſig- 
net, which was made treaſon by the ſtatute of 1 Mar. cap. 6. 
the judgment was the great and ſolemn judgment of drawing, 
hanging and quartering. Fe ro “ 
But ſuppoſe the judgment were ſo in caſe of counterfeit- 
ing the ſeal, great or privy, yet the queſtion is whether the 
ſame judgment mult be in thoſe new treaſons enacted by 
1@2P. O&M. cap 11. for counterfeiting forein coin made 
current by proclamation, and allo upon the ſtatutes of 5 Ex 
and 18 Elix for clipping and waſhing, whether muſt they 
have the ſolemn judgment to be hanged and quartered, or 
only the judgment of petit treaſon to be drawn and hanged. 
And herein by Stamf. Lib. III. cap. 1 9. (H, and Co. N C. p. 17. 
the judgment is to be the ſolemn judgment, and not the judg- 
ment to be drawn and hanged, becauſe it is a new treaſon 
made by act of parliament, and therefore muſt have the ſo- 
lemnity of the great judgment in cafe of high treaſon. 
And ſurely this is regularly true, and therefore in the caſe 
of popiſh prieſts, and thoſe other acts of treaſon newly en- 
_ ated in the queen's time, the judgment is to be drawn, hanged 
and quartered ; but it ſeems to me, that the law is otherwiſe 
in relation to thoſe new treaſons enacted in the time of 
queen Mary and queen Elizabeth relating to coin, and that in 
all thoſe caſes the judgment at leaſt may be only to be drawn 
and hanged ; and my reaſons are, 1. Becauſe they are in cog- 
nata materia falfificationis monete, and therefore tho they are 
made trealon, yet they are within the verge of the crime 
of falſification of money, and are to be under the ſame pu- 
niſhment. 2. It were unrealonable to think, that the parlia- 
ment ſhould make the counterfeiting of forein coin to have 
a greater kind of puniſhment, than the counterfeiting of the 
I 5 70 coin 
(Y) Vide ſupra in not is P. 181. (i) Robinſon's caſe, > Rl. Rep. 55, (k) b. 182. J. 
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coin of this kingdom, or that clipping Engliſh or forein coin 
ſhould have a greater puniſhment, than counterfel ng of the 
coin of this kingdom. 3. As the ſtatute of 25 E. 3. tho it 
declare as well counterfeiting of money as levying of war to 
be high treaſon, yet leaves them under the ſeveral degrees of 
puniſhments proportionable to their nature, and what they 
had before, ſo tho theſe ſtatutes make thoſe to be new trea- 
ſons, that were not before, yet in as much as the puniſh- 
ments of treaſons were not equal, but that concerning coin 
was a puniſhment of a lower allay, therefore the ſubject mat- 
ter of thoſe acts ſhall govern the degree of their puniſh- 
ment according to that puniſhment of treaſon, that relates to 
coin. 4. And accordingly in the book of IJ. 6 Elix Dy. 230. b. 
it is agreed by the juſtices, that the puniſhment pro _— 
monetæ is only to be drawn and hanged, and upon a ſtrict 
ſearch into the precedents of Newgate from 5 Eliz, downwards, 
tho ſome judgments for clipping be the ſolemn judgments, 
yet the moſt and lateſt are only to be drawn and hanged, 
and accordingly it was reſolved and done upon great delibera- 
tion lately in the king's bench upon the conviction of two 
Frenchmen for clipping of the king's coin. ((j 
But however it ſeems, that the judgment either of one kind 
or the other ſeems not to be erroneous, for hanging and draw- 
ing is part of the ſolemn judgment, and tho either may be 
perchance warrantable enough, yet certainly the judgment of 
petit treaſon in all treaſons touching coin is the moſt war- 
rl—antable and ſafe. I 5 35 
IV. I come to conſider of the conſequents of a judgment 
U FVVU a e 
If the judgment be given by him, that hath authority, 
and it be erroneous, it was at common law reverſible by writ 
of error; only the ſtatute of 29 Elix cap. 2. ſecures all for- 
mer attainders, where the party is executed, from reverſal by 
writ of error, but meddles not with other attainders, neither 
doth the ſtatute of 33 H. 8. cap. 20. take away writs of er- 
ror upon attainder of treaſon, as hath been reſolved againſt 
the opinion of Stamf. P. C. Lib. III. cap. 19. (in), Co. P. C. p. 3 1. 
4X But 
(Y The caſe of Bellew and Norman, Rayim. 234. 1 Fenty. 254. (n) P. 182. l. 
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But it is true, that the ſtatutes of 26 H. 8. cap. 13. and 
5 & E. 6. cab. 11. take away from a perſon outlawed in 
. treaſon the advantage of reverſal of an outlawry, becauſe 
the party outlawed was out of the realm, but extends not to 
other offenſes. „ - „„ 
The conſequents of a judgment in treaſon are, 1. Corrup- 
tion of blood of the party attaint. 2. Loſs of dower to his 
wife. 3. Forfeiture to the king of all his lands, goods and 
chattles. 4. Execution, whereof in the next chapter. 


= OHAP. avi - 

Touching corruption of blood and reſtitu- 
tions thereof, loſs of dower, forfeiture 

of goods, and execution. 7 EN 


T HE Conſequence of the judgment in high treaſon, pe- 
tit treaſon, or felony, is corruption of blood of the party 
attaint; unleſs it be in ſuch ſpecial treaſons or felonies enacted 
by parliament, wherein it is elpecially provided, that the attain- 
der thereof ſhall make no corruption of blood, as upon the 
ſtatutes of 5 and 18 Elix in treaſon for clipping and waſhing 
of coin; and upon the ſtatutes of 2 1 Fac. cap. 26. for acknow- 
ledging a recognizance, Tc. in another's name, 1 Fac. cap. 1 I. 
for bigamy, and many others. 9 5 


If a man be attaint of piracy before commiſſioners of oyer 
and terminer grounded upon the ſtatute 28 H. 8. cap. 15. by 
indictment and verdict of twelve men according to the courſe 
of the common law, he forfeits his lands and goods by the 
ſtatute of 28 H. 8. cap. 1 5. but this works no corruption of 
blood, becauſe it is an offenſe, whereof the common law 
{1 | takes 


—2— 
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takes no notice, and tho it be enacted, they ſhall ſuffer and 
forfeit as in caſe of felony, yet it alters not the offenſe, Co. N C. 
cab. 49. P. 112. vide tamen contra Co. Litt. $. 745. p. 39 1 
If a man be attainted before the admiral of treaſon or fe- 
lony committed upon the ſea, or before the conſtable and 
marſhal for treaſon or murder committed beyond the ſea, ac- 
cording to the courſe of the civil law, it works no corruption of 
blood, for tho theſe offenſes within the cognizance of the 
common law are felonies or treaſons, yet the manner of the 
trial being according to the courſe of the civil law, the judg- 
ment thereupon, tho capital, corrupts not the blood. 
If there be an attainder of treaſon or felony done upon 
the ſea upon this ſtatute of 28 H. 8. by jury, according to 
the courſe of the common law, it ſeems that the judgment 
thereupon works a corruption of blood, becauſe the commiſ- 
ſion itſelf is under the great ſeal warranted by act of par- 
lament, and the trial is according to the courſe of the com- 
mon law, and therefore the proceeding and judgment there- 
upon is of the ſame effect, as an attainder of forein treaſon | 
by commiſhon upon the ſtatute of 35 H. 8. cap. 2. or any 
other attainder by courſe of the common law, and with this 
agrees Co. Litt. $. 74 5. P. 391. nay, I think farther, that if 
the indictment of piracy before ſuch commiſſioners upon the 
ſtatute of 28 H. 8. be formed as an indictment of robbery at 
common law, viz. vi & armis & felonice, Cc. that he might be 
thereupon attainted, and the blood corrupted ; for whatever 
any lay to the contrary, it is out of queſtion, that piracy upon 
the ſtatute is robbery, and the offenders have been indifted, 
convicted, and executed for it in the king's bench, as for a 
robbery, as I have elſewhere made it evident. 
But indeed, if the indictment before theſe commiſſioners 
run only according to the ſtyle of the civil law, viz. piratice 
deprædavit, then the attainder thereupon upon the ſtatute of 
28 H. 8. tho it gives the forfeiture of lands and goods, cor- 
rupts not the blood, and fo are thoſe two books of the ſame 
author, Co. P. C. cap. 49. and Co. Litt. $. 745. to be reconci- 
led, which without this diverſity would be contradictory: 
vide H. 13 Car. B. R. Hilliar & Moore. | 


By 
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By the ſtatute of Weſtminſter 2. de donis conditionalibus, if 
| tenant in tail be attaint of felony or treaſon, there is no cor- 
ruption of blood wrought as to the flue in tail, becau ſe the 
very blood, as well as the land, is entailed, and yet for the ad- 
vantage of the iſſue there is a corruption of blood, as if the 
tenant in tail alien with warranty and aſſets, and then is at- 
tainted, the lien of the warranty is gone, for that lien wag 
not entailed. Litt. §. 747. but if the warranty were annexked 
to the gift in tail, the attainder of the donee doth not deſtroy 
the warranty to the iſſue, for the warranty is entailed. 
I he ſtatutes of 26 and 33 H. 8. ſubject eftates-tail to for- 
feiture by attainder of treaſon, and fo the law ſtands at this 
day notwithſtanding the ſtatutes of 1 E. 6. and 1 Mar. whereof 
before. „„ „„ 
But yet theſe ads are not abſolutely a repeal of the ſta- 
tute of donis conditionalibus, for notwithſtanding the forfeiture 
of the lands entailed by the attainder, yet the blood is not 
corrupted as to the iſſue in tail. = 
And therefore if the ſon of the donee in tail be attainted 
of treaſon in the life of the father, and die having iſſue, and 
then the father dies, the eſtate ſhall deſcend to the grand- 
child, notwithſtanding the father's attainder ; but otherwiſe 
it would have been in caſe of a fee-limple. 3 Co. Rep. Dowtic's 
RE ET VVViFF on V 
In all caſes (but only in caſes of entails as before) attainder 
of treaſon or felony corrupts the blood upward and down- 
ward, ſo that no perſon, that muſt make his derivation of 
deſcent to or through the party attaint, can inherit, as if 
there be grandfather, father and ſon, the father is attainted, 
and dies in the life of the grandfather, the fon cannot inherit 
/ꝰFVCW%%%%% 
In cafes of collateral deſcents of lands in fee. ſimple, if 
there be father and two ſons, and the eldeſt is attainted in 
the life of the father, and dies without iſſue in the life of the 
father, the younger ſon ſhall inherit the father, for he needs 
not mention his elder brother in the conveying of his title; 


but if the elder ſon attaint ſurvive the father but à day, and 
| 


die 
(2) Dyer 274. 
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die without iſſue, the ſecond ſon cannot RE but the land 
ſhall eſchete pro defectu heredis, for the corruption of blood 
in the elder fon OY the father impedes the deſcent. 
31 E. 1. Barr, 3 1 5. ö 
But otherwiſe it is in eats the eldeſt ſon kad 1 an 
alien nee, for then notwithſtanding ſuch ſon alien were living, 
the land will deſcend from the father to the youngeſt lon 
born a denizen. 
If a man hath two ſons and then is attaint of treaſon or 
felony, the elder {on purchaſeth land and dies without iſſue, 
either in the life-time or after the death of the father, the 
attainder of the father is no impediment of the deſcent from 
the brother to the brother. Sir Philip Hobbys caſe, Co. Litt. 8. 
And the ſame law is in caſe the father were firſt attaint, 
and then had iſſue two ſons, the elder purchaſes lands in fees 
{imple and dies without iſſue, the younger ſhall inherit, for 
tho doch derive their blood from the father, yet the deſcent 
from the brother to the brother is immediate, and is not 
impeached by the attainder of the father, this tho made a 
doubt, Co. Litt. p. 8. yet was agreed generally by the judges 
in the exchequer-chamber in the caſe of the earl of Holder. 
neſs. (bꝰ 
But if cher be two brothers, the elder i is attaint and hare ” 
iſſue, and dies in the life of the younger, and then the youn- 
ger die without iſſue, the lands in fee-fimple of the younger 
thall not deſcend to the nephew, for the attainder of his fa- 
ther is an impediment to the derivation of his deſcent. 
And accordingly it is, if the fon of the perſon attaint pur- 
chaſe land and die without iſſue, it ſhall not deſcend to his 
uncle, for the attainder of his father corrupted his blood, 
vhereby the bridge is broken between the nephew and uncle, 
and the one cannot inherit the other, but the land ſhall. 
elchete pro defectu heredis : vide Means ruled in Cons tney's 
caſe infra Co. P. C. p. 241. 5 
Thus far for corruption of blood. 


4 Y Touching 


(3) P. 16 Car. 2. reported by the name of Collingwood and Pace I Sid. 193. 
1 Ven. 415, | 
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Touching reſtitutions in blood they are of two kinds, by 
pardon, and. by act of parliament. 

The king's pardon, tho it doth not reſtore the blood, 
yet a as to [ues born after it hath the effect of a reſtity 
tion. \ 
A. hath iſſue B. a ſon, and then is attaint of treaſon or 65 
lony, and then is pardoned and purchaſeth land in fee-ſimple, 
and then hath iſſue C. if A. dies, and B. ſurvives, and after 
dies without iſſue, yet the land ſhall eſchete pro defectu here- 
dis, for the pardon reſtores not the blood between A. and B. 
that was born before; but if B. had died without iſſue in 
the life of A. and then A. had died, the land ſhould deſcend 
to C. becauſe he was not in being while his father's attainder 
ſtood in force, but was born after the purging of the crime 
and puniſhment by the pardon. Co. Litt. H. 747: 
But reſtitution of blood in its true nature and extent can 
only be by act of parliament. 
Reeſtitutions by parliament are of two kinds, one a reſtitu- 
tion only in blood, which only removes the corruption there- 
of, but reftores not to the party attaint or his heirs the ma- 
nors or honours loſt by the attainder, unleſs it ſpeciall ex- 
tend to it; the other is a general reſtitution not only in blood, 
but to the lands, Cc. of the purty attaint. 

A reſtitution in blood may be ſpecial and qualified, but 
generally a reſtitution in blood 1 is conſtrued liberally and ex- 
tenſively. 
4 bath iſſue B. a ſon, and is attaint of treaſon and dies, 
B. purchaſeth land in fee-ſimple, B. by parliament is reſtored 
only in blood, and enabled as well as heir to A. as to all 
other collateral and lineal anceſtors, provided it ſhall not re- 
ſtore B. to any of the lands of A. forfeited by the attainder, 
B. dies without iſſue; it was ruled, that the lands of B. ſhall 
deſcend to the ſiſters of 4. as aunts and collateral heirs of B. 

1. Becauſe the corruption of blood by the attainder is removed 
by the reſtitution. 2. Altho the words of the act of reſtitu- 
tion be to reſtore B. only as heir to 4. c. yet this doth not 
only remove the corruption of blood, and reſtore him and his 
lineal heirs in blood, but alſo his collateral heirs, and removes 
4 that 
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that impediment, which would have hindred the deſcent to 
them. Co. P. C. cap. 106. Courtney s caſe. 

It appears Rot. Parl. 25 E. z. n. 5 4, 55. that John Matravers, 
that was attainted of treaſon in 4 E. 3. obtaind letters patent 
from the king of reſtitution in blood, but it was not effectual, 
and therefore there is enacted a general reſtitution as well in 
blood, as to his land by a charter enacted and confirmed in 
parliament, namely by the king with the conſent of the 
Ford at the petition of the commons. 5 

II. As to the ſecond matter, namely the forſeirure of the 
wife's dower. 

At common law the huſband being inn) of NO IR OT 
felony the wife Thould loſe her dower, tho it were dower aſc 
ſigned ad oftium ecclefie or ex aſſenſu patris, Co. Litt. 8.41. p. 37. 
ibidem 5. 747. but not upon attainder of miſpriſion of trea- 
ſon; but by the ſtatute of 1 E. 6. cab. 1 2. and 5 E. 6. cab. 1 1. 
tho her huſband be attainted of felony or murder, the all 
not loſe her dower. 

But by attainder of her huſband of high en or petit 
treaſon the wife {hall loſe her dower at this day, unleſs in 
caſe of attainders of ſuch treaſons, where by ſpecial proviſion 
of parliament the wife's dower 1s ſaved, as upon the flatutes 
of 5 and, 18 Eliz, touching coin. 

But if the huſband ſeiſed in right of the wife hath iſſue 
by her, and then the wife commits treaſon, and is attainted 
and dies, it ſeems the huſhand ſhall be tenant by the courte- 
ſy, otherwiſe it were, if the treaſon were committed before 
illue had: vide Co. Litt. F. 3 5. 

III. As to the third ns namely the forfeitures, that haps ; 
pen by attainder, they are of theſe kinds, of lands, or of 
goods and chattles, or of dignities and honours. 

1. As to the forfeiture of lands, generally the lands of 
all perſons attainted of treaſon belong to the king, but by 
ſpecial privilege they may belong to a "ſubjeR, as in caſe of 
the biſhop of Durham, Qc. de quo ſupra p. 2 54, Oe. 

If at common law tenant in tail were attainted of tre: 
ſon, or at this day be attainted of felony, tho the inheritance 


neither eſchete nor be forfeited, yet the king hath (upon ct- 
tice 


r 


8. 747. and the ſame law it is for tenant of 
_ unleſs ſpecial cuſtom be to the contrary. 
to the heir; but if he be attaint by outlawry, or abjure, they 


are not privileged by the cuſtom from eſchete. 


mit treaſon and be attaint, yet the forfeiture belongs to the 
king of common right, as a royal eſchete; but if ſuch per- 


gativa Regis, cap. 16. (d) 


4 . . * 
* * 2 - 
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fice found) the frechold during che life of the tenant in tail, 
and not barely a pernancy of profits : adjudged 7. 29 Eli. 
Clenche's rep. Venable's cale, and 3 Leon. n. + (c) Co. Litt. 
ife attaint. 

But an attainder of treaſon or felony of a copyholder gives 
the king no forfeiture, but regularly it belongs 1 to the lord, | 


hy the cuſtom of Kent, if the anceſtors be attaint of 1 
lony and executed, yet his lands ſhall not eſchete but deſcend 


But if he be any way attaint of treaſon, yet the forfeiture 
thereef belongs to the king notwithſtanding that cuſtom. 
8 E. 2. Preſcription 50. Lambert's Perambulatio Laie P. 55 1. 

If the tenant hold lands of a common perſon, and com- 


ſon commit felony « or petit treaſon and be attaint, the lands 
eſchete to the lord, of whom they were immediately held, 
only the king ſhall have the year, day, and walte of the te- 
nement ſo elcheted for felony or petit treaſon. Stamf. Prero- 


Ihe commencement of this year and day! 18 neither from 
the attainder nor from the death of the party attaint, but 
from the time of the inquiſition found, tho the ſame be not 
found for many years after the death of the perſon attaint. 
49 E.3.11. 
If tenant in tail or for life, or the Eben ſeiſed in richt 

of his wife be attaint of felony, the king ſhall have the year, 
day and waſte againſt the wife, the iſſue in tail, and him in 
reverſion. Stamf. P. C. Lib. III. cap. 30. 00 3E 3. Coro. 327. 
but of this more hereafter. 
The relation of the forfeiture or eſchete of. lands for trea- 
ſon or felony to avoid all meſne incumbrances is to the time 
of the offenſe committed. 
Ai. and B. jointenants in fee, A. is attaint of treaſon or fe- 
tony and dies, the land ſurvives to B. but yet ſubject to os 
4 i 


(c) P. 183. (4) See Mag. Chart. cap. 22. 4 Co. Inſtit. 36. (e) 190. . 


title of the forfeiture. H. 10 Car. Rot. 342. B. R. Harriſon and 
Walden. „ ; ; 3 1 | 
If a man ſeiſed in fee alien, and then be attaint of trea- 


ſon or felony by confeſſion or abjuration upon an indictment 
ſuppoling the felony committed before the alienation, the 

alienee may not only falſify the attainder in the point of the 
time of the felony ſuppoſed, but alſo in the very point of 


the felony or treaſon itſelf, and is not concluded by the con- 
feſſion of the alienor, tho the alienor himſelf be concluded. 
49 E. 3. 11. 7 E. 4. 1. Co. P. C. cap. 104. p. 231. 


But if he be attaint of felony or treaſon by verdict upon 


an indictment, ſuppoſing the offenſe before the alienation, 


tho the alienee cannot falſify the attainder by ſuppoſing there 


was no felony committed, yet he may falſify it as to the 
point of time, viz. he may allege contrary to the indict- 


ment, that the telony or trealon was committed after the 5 
alienation, and not before, Co. P. C. ubi ſupra 32 Elix. Sers 


Cale 


If a man be indifted of a felony or treaſon ſuppoſed the 


1ſt of April 24 Car. and in truth it was committed 1 Funit 
24 Car. yet he ſhall be convicted notwithſtanding that vari- 


ance, for the day is not material; yet in ſuch caſe for the : 


_ avoiding of the danger and trouble, that may enſue by the 
relation 6f ſuch attainder to the day mentiond in the indict- 


ment, it is fit for the jury to find the true day: vide Syer's 


caſe, ubi ſupra. 


If a man be outlawed upon an indictment of felony _< 
treaſon, and pending the procels he alien the land, yet the 
king or lord {hall have the land, which he held at the time 


of the felony committed, for the indictment contains the 
year and day, when it was done, unto which the attainder by 
outlawry relates. Fo ͤ EE, 
But if a man fue an appeal by writ of felony or murder, 
and pending it the party aliens, and then is outlawed before 
appearance, the lords eſchete is loft, becauſe it relates only 
to the time of the outlawry pronounced, in as much as the writ 


of appeal is general, and contains no certain time of the offenie 


committed, cited to be adjudged 5 E. 6. Co. Litt. $. 4. fol. 13. 4. 
4 Z. Bur 
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But it ſeems, that if the defendant had appeared and the 


- plaintiff had declared upon his writ, and the defendant had 
been convict and attaint by verdict or confeſſion, or if the 


appeal had been by bill, and thereupon the party had been 
dutlawed, tho before appearance, the eſchete had telated to 


the time of the fact committed to avoid meſne incumbrances, 
for in the declaration in the one caſe, and in the bill in the 
bother caſe, the year and day of the felony is ſet forth. 

Touching forfeiture of goods. . 


F > 


The goods of a perſon convict of felony or treaſon, or 


put in exigent for the ſame, or that fled for theſe offenſes, 
or that ſtands mute, are forfeit to the king. - 


But the relation of theſe forfeitures refer not to the time 


of the offenſe committed nor to the time of the flight, but 
only to the conviction or to the time preſented, or to the 
time of the exigent awarded. 7 | 


And therefore an alienation made by the felon or traitor, 


or perſon flying bona fide and without fraud, meſne between 


the offenſe or the flight, and the conviction or preſentment 


of the flight is good, and binds the king, but if fraudulent, 
then it is avoidable by the ſtatute of 13 Eliz, cap. 5. 3 E. z. 
Coron. 296. ibidem 3 44- VV 


If a man commit a felony and be purſued, and in the 


flight be killed, whereby he can neither be indicted nor con- 


vic, yet if this matter be found by inquiſition before the 
Juſtices in eyre or of oyer and terminer, he {hall forfeit the 
goods he had at the time of the flight, and not thoſe only, 


which were his at the time of the inquiſition found, for there 


it mult relate to the flight, becauſe the party is dead, and 
can be no farther proceeded againſt, 3 E. 3. Coron. 290, 312. 
If a party be acquitted of treaſon or felony, the jury that 
acquits him ought to enquire of his flight for it, and if they 
find he fled, what goods he had, for his goods and chattles 
are thereby forfeited ; but this is but an inqueſt of office, 
and therefore is traverſable by the party: vide Stamf. P. C. 
Lib. III. cap. 21. () 


: Ws But 
J). 183. L. 
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But upon an inquiſiticn le the coroner + the death 
of a man ſuper viſum corporis, tho the party accuſed be ac- 
quitted, yet if it be preſented, that he Hed for it, it is 
doubted whether that inquiſition as to the Hight be traverſa- | 
ble: vide Stamf. P. C. Lib. III. cap. 21. 
But on all hands it is agreed, that if the coroner upon the 
inqueſt ſuper viſum corporis preſent one as euilcy, and that he 
fled for it, and the party is arraigned and found not guilty, 
and alſo that he did not fly, yet that doth not avoid the 
firſt inquiſition as to the flight, but the beſt ſhall be taken 
for the king, tho both are in the nature of inqueſts of office. 
22 Aſſ. 96. Forfeitures 27. 3 E. 4. For feirures 35. H. 13 H. 4. 
3 3 2. 7 Elix Dy. 238. . 

A fugam fecit by the principal or acceſſary before 1 in mur- 
der, if the fact be preſented before the coroner, entitles the 
king to the goods of the offender, for theſe are within 
the cognizance of the coroner, but the coroner hath no power 
to enquire of acceſſaries after, nor conſequently of their 
flight, and therefore a preſentment before the coroner of the 
flight of an acceſſary after gives the king no title to the 
ot 4 H. J. 18. 


The uſage was always upon a Faden of homicide 
before the coroner, or of flight for the ſame, or upon a con- 
viction of felony by the petit jury, or the finding of a flight 
for the ſame, to charge the inqueſt or jury to enquire, what 
goods and chattels he ach, and where they are, and there- 
upon to charge the Vidlata where ſuch goods are with the 

goods to be anſwerable to the king: vide 3 E. by Corone 296. 
& alibi, vide ſtatute 3 1 E. 3. cap. 3. 
But tho goods of an offender be not forfeited till the con- 


viction or flight found by inqueſt, yet whether they may be | 
ſeiſed upon the offenſe committed, hath been controverted. 


1. It ſeems clear, that at common law if a man had com 
| mitted felony or treaſon, or tho poſſibly he had committed 
none, yet if he had been indicted or appeald by an approver, 
the ſheriff, coroner, or other officer could not ſeize and 
carry away the ooods of the offender or party accuſed. 


2. Again, 
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2. Again, he could not in that caſe have removed the 
goods out of the cuſtody of the offender or party accuſed, 
and deliver them over to the conſtables or to the Villata to 


anſwer for them. 13 H. 4. 13. 


3. But if the party were indicted or appeald by an appro- 
ver, the ſheriff, or other officer might make a {imple ſeiſure 
of them only to inventory and appraiſe them, and leave them 


in the cuſtody of the ſervants or bailiff of the party indicted, 


in caſe he would give ſecurity againſt their being imbezzled, 


or in default thereof he might deliver them to the conſtable 


or Villata to be anſwerable for them, but yet ſo that the 
party accuſed and his family have {ufficient out of them for 


their livelihood and maintenance (g), viz. Salvis capto & fa 


milie ſue neceſſariis eſtoveriis ſuis, & fi captus convictus fuerit 


de felonia unde rettatus eſt, reſiduum bonorum ultra eſtoverium il- 
lud regi remaneat. Bradt. Lib. III. 123. Fleta, Lib. I. cap. 26. 
43 E. 3.24. 44 4 14. Stamf. P. C. Lib. III. cap. 3 2. Co. P. C. 
„„ j 15 

4. And poſſibly the ſame law was, tho he were not in- 


dicted or appeald, but de facto had committed a felony, but 


with this difference, if he had been indicted or appeald by 
an approver, this kind of ſeizure might have been made, 
whether he committed the felony or not; for in the books of 
43 E. z. and 44 Af]. there is no averment, that the felony 


was committed, but only that he was thus accuſed of record, 


and ſo is the book of 13 H. 4. 123. 5 
But in caſe there were no indictment, then it is at the pe- 
ril of him that ſeiſeth, if he committed not the felony, and 
therefore it n 8 
Now touching alterations by the ſtatutes after made. 
It ſeems, that by the ſtatute of 5 E. 3. cap. 9. and the en- 
ſung ſtatutes, whereby it is enaCted, that no man's goods ſhall 
be leized into the king's hands without indictment or due 
proceſs of law, that it was held, that this kind of ſeizure of 


the goods of a perſon accuſed of felony, tho it be only in 


cuſtodiam & cauſa rei ſervande, hath been held unlawtul, if 
the perſon were not firſt indicted, or at leaſt appeald by an 
1 approver; 

(g) See State Tr. Vol, IV. p. 615. Sir IT. Parkins's cale. 


ä 
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approver ; and ſo the books ſeem to import of 43 E. 3. 24. 
and 13 H. 4. 13. and expreſſy my lord Coke, P. C. cap. 103+ 
„„ 19 5 . . 
By the ſtatute of 25 E. 3. cap. 14. where a party is in- 
dicted of felony, the proceſs directed by that ſtatute is firſt 
a capias, and if he be not found a ſecond capias together with 
a precept to ſeize his goods, and if he be not found then, an 
exigent and the goods to be forfeit. 5 5 
And this is more than a ſimple ſeizure, ſuch as was before 
at common law, for if the party came not in, his goods are 
forfeit upon the award of the exigent ; and if he came in, 
tho his goods be ſaved, yet there is no direction for deliver- 
ing his goods upon ſecurity ; but it ſeems the ſheriff is to 
take them into his cuſtody, and yet out of them muſt allow 
ſufficient for the ſuſtenance of the priſoner and his family. 
Quære, whether in the caſe of ſuch a ſeizure a ſale for a 
valuable conſideration before conviction and after ſeizure do 
not bind the king, as it ſeems it doth in a caſe of ſeizure and 
delivery to the Villata : vide 8 Co. Rep. 17 1. Fleetwood's caſe. 
This ſtatute extends as well to treaſon as to felony, and 
yet it mentions only felony, and therefore at this day the 
exigent goes out upon the ſecond Capias returned non inventus, 
as well in treaſon, as felony. ad ES 6s © 
By the ſtatute of 1 R. z. cap. 3. it is enacted, That nei- 
ther ſheriff, Tc. nor other perſon take or ſeize the goods 
of any perſon arreſted or impriſoned before he be convict 
of the felony according to the law of England, or before 
© the goods be otherwiſe lawfully forfeited, upon pain of 
« forfeiting the double value of the goods ſo taken. 55 
Mr. Stamford thinks this is but in affirmance of the com- 
mon law, only that it gives a penalty, but it ſeems to be 
ſomewhat more than ſo, for this prohibits the ſeizure of the 
goods of a party impriſoned, tho he were alſo indicted, but 
not yet convicted, where unqueſtionably the common law al- 
lowed ſuch a ſeizure, as 1s before declared, if the party or 
his friends did not ſecure the forth- coming of the goods, where 
the party was indiCted. 
But upon this ſtatute theſe things are conſiderable. 


5 A 1. Whether 
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1. Whether it extend to treaſon ; it ſeems it doth, for as 
all treaſon is felony and more, ſo in a ſtatute of this nature 
for advancing of jultice it ſeems compriſed in it, for it is 
within the reaton of the law, and vide Co. P. C. p. 228. tho 
I know it was otherwiſe held, or at leaſt doubted in the caſe 
of Sir Henry Vane, whole rents were ſtopt in the tenants 


hands, and no precept was granted for their delivery, tho 
before conviction, yca and before the indictment, tho after 
impriſonment 1661. 


2. Whether it extend to a party, that is at large and out 
of priſon, whether indicted or not indicted, and as to that, 
1. It ſeems clearly, that it doth not repeal the ſtatute of 2 5 
E. 3. cap. 14. touching the ſecond Capias with a ſeizure of 


goods. But 2. As to other perſons, that are at large and not 
. indicted, nor proceſs, as before, made upon their indictment, 
it ſeems to me, that if they fly not, there can be no ſeizure 


at all made, whether they are indicted or not, for the ſtatute 
did not intend a greater privilege to a party impriſoned for 
an offenſe of this nature, than he that is at large. 3. That 


if he be at large and fly for it, yet his goods cannot be ſeized 


and removed, whether he be indicted or not indicted. 4. That 


if he he indicted and at large, yet the goods cannot be removed, 
but only viewed, appraiſed, and inventoried in the houſe or 


place, where they lie. 5. That altho the goods may not be 


removed, becauſe the ſtatute now hath taken away that re- 


moval, that was in ſome caſes at common law, yet neither 
in caſe of treaſon nor in caſe of felony, where the party is at 
large, is it within the penalty of the ſtatute as to the point 
of forfeiture of the double value, for as to that the ſtatute is 


penal, but it is within the directive and prohibitory part of 


the ſtatute, which by an equal conſtruction and interpretation 


- prohibits the thing to be practiſed, and hath altered the law 


as to the removing of the goods of the party. before con- 
V J 
And yet I know not how it comes to paſs, the uſe of ſeizing 
of the goods of perſons accuſed of felony, tho impriſond or 
not impriſond, hath fo far obtaind notwithſtanding this ſtatute, 
that it paſleth for law and common practice as well by conſtables, 


3 ſheriffs 
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ſheriff and other the king 5 ellicers, as by lords of manche 
that there is nothing more uſual: vide Dalton's Juſtice of 
Peace, cap. 1 10. (h) in affirmation of it, viz. that the officer 
may {till take ſurety, that the goods be not embezzled, and 
be* want of ſureties may ſeize and praiſe them, and then de- 
liver them to the town ſafely to be kept, until the priſoner 
be convict or acquit, and cites for i it Samf. 1 825 9 Rep. 17 1. 
and B. Forfeiture 44. 

It ſeems the opinion therefore of my lord Cote, PC. cab. 
103. hath truly ſtated the law, at leaſt as it ſtands upon the 
ſtatute of 1 R. 3. 7 

1. That before the indiQment the goods of any kn 
cannot be ſearched, inventoried, nor in any fort ſeized. 

2. That after n they cannot be ſeized and re- 
moved, or taken away before conviction or attainder; but 
then it may be ſaid, to what purpoſe may they be ſearched 

and inventoried after indictment, if they may not be remo- 
ved, but are equally liable to imbezzling as before. 

I think he is not bound to find ſureties, neither hath the 
officer at this day any power to remove them in default of 

ſureties, and commit them to the vill, but only to inventory 

them and leave them where he Pond them, (unleſs in caſe of 
the ſecond Capias, whereof before) for the priſoner or party 

indicted -may fell them bona fide; and if he may do ſo, the 
vendee may take them, and the Villata cannot refuſe the deli= | 
very of them to the vendee, tho the goocs had been deliverd 
to them. f 

But there is this advantage by the viewing and appealing; | 

that thereby the king is aſcertaind what the goods are, and 
may purſue them, that take or embezzle them, by infor- 
mation, (if the party happen to be convict) and try the pro- 
perty with them, whether they are really ſold, or ſold only 
fraudulently without valuable conſideration to prevent the 
forfeiture, and ſo forfeited by the ſtatute of 1 3 Elix cap. 5. 
notwithſtanding ſuch fraudulent ſale. 


IV. Laſtly, touching execution of judgments of treaſon, 
they are directed by the — whereof before. 


There 
Y New Edit. cap. 163. P. 538. 
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pen, that ſuſpend or abate the execution. 
net, or ſign manual, yea by ſignification under the hand 
_ of the ſecretary of ſtate, or at this day by the ſubſcription of 
demned of treaſon or felony. 


4 be very cautious in granting a reprieve of one condemned 


| ment of the commiſſion. Dy. 205. 
de jure. 


to delay judgment, yet it is a plea to delay execution, and 
therefore whenever any judgment in treaſon or felony is gi- 
ven againſt a woman, it is the duty of the judge, before he 
finiſh his ſeſſions, to demand of her what ſhe can allege Why 


execution ſhould not be made; yea in all caſes, where a pri- 


another ſeſſions, he ought not to have any award of execu- 
tion againſt him, till he be firſt demanded, what he can ſay, 


ter judgment. 22 4A. 71. 


thele incidents to it: 1. She mult be with child of a quick 
child. 2. If it be alleged, the judge, before whom it is al- 


of a quick child, and if they find ſhe is, then her execution 
is to be reſpited, if not, the is to be executed. 


till a convenient time, for inſtance a month after her deli- 


* 


3 —_ 
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T Ws be nevertheleſs fone things, that e hap 


1. Reprieves ex arbitrio regis vel judicis, the king may by 
command or precept under his great or privy ſeal, privy ſig- 


a maſter of requeſts, command the reprieve of one con- 
And altho the judge, by whom judgment f is given, ought 
for treaſon before him, yet he may upon due circumſtances 
do it, as well in caſe of treaſon, as felony. _ 
"Al this reprieve he may grant, and after he hath granted 
it may command execution after the ſeſſions and adjourn- 


There are other . which are not arbitrary, but quaſ , 


> 5 "eſoelt of pregnancy, for tho pregnancy be no o plea 


loner attaint is brought into another court, or reprieved to 


why it ſhould not be, for poſſibly he may have a pardon afl. 


"This plea of pregnancy in retardationem executionis hath | 


leged, muſt impanel an inqueſt of women ex officio to enquire 
of the truth of her allegation, viz, whether ſhe be with child 


If it be found by the jury of women, that ſhe is ſo with 
child, ſome have uſed to command a reſpit of her execution 


8 DI „ 
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very, and then to be executed; but this ſeems irregular, for 
ſhe may have a pardon to- plead, and therefore - it is to be re- 
ſpited till another ſeſſions. 1 2 Af. 10. 8 

If ſhe have once had the benefit of this reprieve al be 
deliverd, and afterwards be with child again with another 
quick child, ſhe ſhall not have the benefit of a farther reſpit 
of the ſame judgment for that cauſe: quod vide 23 Af. 2. Coron. 
188. 22 E. z. ibidem 253. 

If the jury of women be miſtaken in their wie, and 
find her quick with child, where in truth ſhe was not at all 
with child, (as once it happend at Aylesbury) if the next ſeſ- 
ſions of geol. delivery, or Mer and terminer happen at that di- 
ſtance, that it is impoſſible by the courſe of nature, that ſhe 
could be with child, but ſhe muſt be deliverd meſne between 
the former ſeſſions and this, as if it were ten months, c. 
the ſhall be executed; but if the ſecond ſeſſions happen within 
ſuch time after the firſt; that by courſe of nature ſhe may : 
fill continue with child, as if it be within the diſtance of fix | 

months or the like, then ſhe {ſhall continue under the 

| firſt reprieve till another ſeſſion, nam licet tempus ordinarium 
vitalis fetus fit poſÞ 16. vel 18. ſeptimanas poſt impregnatam, 
tamen in quibuſdam citius | Comingere poteſt juxta medicorun 
placita. * 

If in truth ſhe were not with child with a quick child at 
the time, when the jury gave their verdict, but became quick 
after, nay tho ſhe were not at all with child then, but be- 
came with child before the time of the ſecond ſeſſion with a 
quick child, in my opinion the ſhall have a ſecond reprieve 
by reaſon of pregnancy, for the advantage that ſhe had at 
firſt was not really becauſe of pregnancy, but by a miſtake 
of the jury of women, and therefore in favorem Prolis ſhe 
ſhall now have it. 

And therefore, as hath been aid, in all caſes of reprieves 

for pregnancy the judge ought to make a new demand, what 
the priloner hath to lay, wherefore execution ſhould not be 
awarded, for the firſt reſpite being by a kind of matter of 
record {hall not be determined without a new award of exe - 


5 B cution; 


. 


2 
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cution; and altho clerks of aſſiſes enter thoſe reſpites and 
awards only in a book of Agenda, yet regularly they are ſup- 
poſed to be entred of record, and theſe memorials are war- 
rants for ſuch entries, tho de facto it be not uſually done. 
Another cauſe of regular reprieve is, if meſne between the 
judgment and the award of execution the offender become 
non compos mentis (i), the judge in that caſe may both in caſe 
of treaſon and felony {wear a jury to inquire ex officio, whe- _ 
ther he be really 0, or only feigned or counterfeit; and 
thereupon if it be found that he be really diſtracted, muſt 
award a reprieve de jure till another ſeſſions, Co. P. C. p. 4. 
and the ſtatute of 33 H. 8. cap. 20. that directed an execu- 
tion of parties convict of treaſon notwithſtanding inſanity 
| . intervening after judgment is repeald, by 1 & 2 P M. de 
4 quo ſupra 2 283. N 


- 


I; Now. as to the abating of ſome parts of the execution in 
; caſe of high treaſon, as drawing, hanging, eviſceration and 
. 


quartering, and leaving the offender only to be beheaded, 
1 | this may be, and uſually is by the king's warrant under his 
4 great ſeal, privy ſeal, yea or his privy ſignet, or ſign manual, 
as uſually is done in caſe of noblemen or great men falling 
under that judgment, for one part of the judgment, viz. de- 
collation, and the ſubſtance of the whole judgment, wiz. the 
death of the party, 1 pertormed, ,, ooh 


Z . uns. 


4 (i) See Sir Fohn Hawles's remarks on the trial of Charles Bateman, State Tr. 
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CHAP. XXVII 
Ti ouching the crime of miſpriſion of trea- 
ſon, and felony, Sc. 


T HO the arder propoſed i in che beginning ſhould. meer 
1 miſpriſion of treaſon to that ſeries of offenſes, that are 
not capital, yet becauſe this offenſe hath relation to treaſon, 
and may be of uſe to explain the nature of it, I ſhall here 

take it into conſideration, referring miſpriſion in its large and 
comprehenſive nature to its proper place. 

Miſpriſion of treaſon is of two kinds. 

1. That which is properly ſuch by the common 3 

2. That which is made ns of treaſon by act of par- 
liament. 
Miſpriſion of treaſon by the common law i is, when a per- 
ſon knows of a treaſon, tho no party or conſenter to it, yet f 
conceals it and doth not reveal it in convenient time. 
Tho ſome queſtion was antiently, whether bare conceal- 
ment of high treaſon were treaſon, yet that is ſettled by the 
ſtatute of 5&6 E. 6. cap. 11. and 1 & 2 N & M. cap. 10. 


viz} that concealment or keeping ſecret of high treaſon ſhall 


be deemed and taken only miſpriſion of treaſon, and the of- 
fender therein to ſuffer and forfeit, as in caſes of miſpriſion 
of treaſon, as hath heretofore been uſed : tho in the time of 
Henry VIII. and Edward VI. ſome things were made miſpri- 
ſion of treaſon, that were not ſo formerly, yet by the ſta- 
tute of 1 Mar. cap. 1. it is enaCted, that nothing be adjudged 
to be treaſon, petit treaſon, or miſpriſion of treaſon, but 
what is contained in the ſtatute of 25 E. z. and atho that 
act of 25 E. 3. do not make or declare miſpriſion of treaſon, 
yet it doth it in effect by declaring and enacting what is trea- 
lon, which is the matter or ſubject of müfpriſion of treaſon, 


tho 
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tho the miſpriſion or concealment thereof be a crime, which 
the common law defines what it is. ro: 
Therefore ſince the ſtatute of 25 E. 3. is by the ſtatute of 
1 Mar. cap. 1. made the ſtandard of treaſon, it remains to 
be inquired, what ſhall be ſaid the concealment of ſuch a 
treaſon according to the reaſon and rule of the common 
law. is es Es GE 
If a man knew of a treaſon, by the old law in Bractons 
time he was bound to reveal it to the king or ſome of his 
council within two days, quod f ad tempus diſſimulaverit & 
ſubticuerit, quaft conſentiens A aſſentiens, erit ſeductor domini 
regis (a); but at this day it is but miſpriſion, if he reveals it 
not as ſoon as he can to ſome judge of aſſiſe, or it ſeems to 
ſome juſtice of peace, for tho the crimes of treaſon or miſ- 
priſion of treaſon be not within the commiſſion of a juſtice | 
of peace to hear and determine, yet, as it is a breach of the 
peace, the juſtices of peace may take information upon oath 
touching it, and take the examination of the offenders and 
impriſon them, and bind over witneſſes and tranſmit theſe 
examinations and informations to the next ſeſſions of gaol-de- 
livery or oper and terminer to be further proceeded upon, as 
is truly obſerved by Mr. Dalton (b), cap. 90. nay, I have known 
chief juſtice Rolls affirm, that juſtices of the peace may take 
an indictment of treaſon, tho they cannot determine it, viz. 
as an information or accuſation tending to the preſervation of 
the peace. VVV „ 
But ſome treaſons enacted by ſome ſtatutes are limited to 
be heard and determined by them, as appears in ſome of the 
ſtatutes before mentiond, p. 3 50. 8 5 
It is ſaid 3 H. 7. 10. Stamf. 3 8. 4. Dalton, cap. 89. (c), the 
uttering of falſe money known to be falſe is miſpriſion of 
treaſon; but it 1s a miſtake; indeed it is a great miſpriſion, but 
not miſpriſion of treaſon, unleſs the utterer know him, that 
counterfeited it, and conceal it, this indeed is miſpriſion of 
3 treaſon, 


(a) Bratt. Lib. III. de corona, cap. 3. laſt book ſays it is miſpriſion of treaſon, 
(b) New Ear. cap. 141. P. 460. but the other two only ſay it is a mil- 
(c) New Ear. cap. 140. P. 452. This fion, | 
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treaſon, but not the uttering of it, for the money is not the 


traitor, but he that counterfeited it, and his counterfeiting 


is the treaſon. N 
As all treaſons and declarations of treaſons between 25 E. z. 


and 1 Mar. are repeald by 1 Mar. cap. 1. ſo conſequently all 
3. are 

thereby repeald, Coke P. C. p. 24. hath thele words, Miſpriſon 
of treaſon is taken for concealment of high treaſon or petit trea- 
ſon, and only of high treaſon or petit treaſon, ſpecified and expreſ= 

ſed in the act of 25 E. 3. and in the margin, that is of ſuch 

treaſon high or petit, as is expreſſed in the act of 25 E. 3. and 
of no other treaſon ; and accordingly uttering of counterfeit 
coin was agreed by the court (4) at Newgate, Auguſt 1661. to 
be neither treaſon nor miſpriſion of treaſon within the ſta- 


miſpriſions of any other treaſon not containd in 25 E F 


tute of 25 E. 3. but only puniſhable with fine and impritons 
ment; ex libro domini Bridgeman manu ſua ſcripto. 


If a ſubſequent act of parliament after 1 Mar. make a new 
treaſon, the concealment of ſuch a treaſon is certainly miſ- 
priſion of treaſon for theſe reaſons, 1. Becauſe miſpriſion of 


treaſon is not any ſubſtantive crime of itſelf, but relative to 


that, which is, or is made treaſon, and a kind of neceſſary 
conſequent and reſult from it, as the ſhadow follows the ſub» 
ſtance. 2. And hence it is, that tho the ſtatute of 25 E. 3. 
does not by expreſs words enact miſpriſion of treaſon to be 
an offenſe, yet treaſons being ſettled by that act, the ſtatute 


of 1 Mar. cap. 1. enacts there ſhall be no miſpriſion of treas 


ſon but what is enacted by the ſtatute of 25 E. z. for tho 
that act ſpeak not of miſpriſion of treaſon, yet ſettling thoſe 
things that are treaſon, it doth virtually and conſequentially 

make the concealing of any of them miſpriſion of treaſon; 
but yet farther, when the act of 1 & 2 P. & M. cap. 10. en- 


acts divers new treaſons, tho it enact nothing to make the 
concealment thereof miſpriſion, yet in the proviſo above-men= 
tiond it takes notice, that concealment of any of theſe trea- 
ſons would be at leaſt miſpriſion of treaſon, and therefore 


provides, that the concealment thereof ſhall not be adjudged 
50 treaſon, 


A4) In the caſe of Richard Oliver, Rel. 33. 
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treaſon, but only miſpriſion of treaſon, any thing above- 
mentiond to the contrary thereof notwithſtanding ; and the 


like clauſe is in the above-mentiond ſtatute of 5 Cs E. 6. 


cap. 11. Again, my lord Coke, P. C. cap. 65. p. 139. ſays, 4s 


in caſe of high treaſon, whether the treaſon be by the com- 


mon lam or ſtatute, the concealment of it is miſprifion of 


treaſon; ſo in caſe of felony, whether the felony be by the 


common law or by ſtatute, the concealment of it is miſpri- 


fon of felony; ſo that certainly, if a felony or a treaſon be 


enacted by a new law, the concealment of the former falls 
under the crime of miſpriſion of felony, and the latter under 


the crime of miſpriſion of treaſon, as a conſequent of it 


without any ſpecial words enacting it to be fo. 
All treaſon is miſpriſion of treaſon and more, and there- 


fore, he that is aſſiſting to a treaſon, may be indicted of miſ- 
priſion of treaſon, if the king pleaſe. Stamf. P. C. 37. b. Co. 


%%% TEES yY I TY ; 
Altho the ſtatute of 1 & 2 R & M. cap. 10. hath as to 


treaſons repeald the ftatute of 33 H. 8. cap. 23. for trying 
treaſons in one county committed in another, yet it hath 


not repeald the ſame ſtatute as to the trial of murder and 
miſpriſion of treaſon, which may yet be tried according to 
%% ᷣ h T ((( 

In caſe of miſpriſion of treaſon and miſpriſion of felony, 
as well as in caſe of treaſon or felony, or acceſſary there- 


unto, a peer of this kingdom {hall be tried by peers, but the 


indictment is to be by a common grand inqueſt. 2 Co. Ixſt. 49. 
Ihe judgment in caſe of miſpriſion of treaſon is loſs of 
the profits of his lands during his life, forfeiture of goods, 

and impriſonment during lite. Ts . 
By what hath been ſaid touching miſpriſion of treaſon we 
may eafily collect what is the crime of miſpriſion of felony, 
namely, that it is the concealing of a felony which a man 
knows, but never conſented to, for if he conſented, he is ei- 
ther principal or acceſſary in the felony, and conſequently 

guilty of miſpriſion of felony and more. nn 

Ihe judgment in caſe of miſpriſion of felony in caſe the 
concealer be an officer, as ſheriff or bailiff, &*. is by the ſta- 
I tute 
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tute of Weſtminſt. 1. cap. 9. (e) impriſonment for a year and 
ranſom at the king's pleaſure; if by a common perſon, it is 
only fine and impriſonment. 

And note once for all, that all thoſe adds of parliament, 
that ſpeak of fines or rabſoes at the king's pleaſure, are al- 
ways interpreted of the king's juſtices : vide Co. Magna Carta ſu- 
Per flat. Weſtminſt. 1. cap. 4. in fine (F) & ſepius abi 2 R. 3. 
11. 4. voluntas regis in curia, not in camera. | 

And it ſeems, that miſpriſion of petit treaſon is not ſub- 
ject to the judgment of miſpriſion of high treaſon, but only _ 
is puniſhable by fine and ant as in caſe of nulpri= 
ſion of felony. 

II. I come to miſpriſions of rreakn 15 = by at of | 
parliament ſince 1 Mar. cap. 1. for, as before is oblerved, by 
that act all miſpriſions, that by any ſtatute made after 2 5 

E. 3. are either expreſly or conſequentially made miſpriſions 

„ treaſon, are repeald and ſet aſide. 
All acts of parliament, that after 1 Mar. enadted any thing 
to be high treaſon, do conſequentially make the concealment 
thereof to be miſpriſion of treaſon, tho it do not in expreſs 
words enact the concealment thereof to be mifpriſion of trea- 
ſon, as hath been before ſhewn, and the like in caſe of 
felony. 
And conſequently thoſe ofls of parliament, which enacted 
temporary treaſons, as the ſtatute of 1 & 2 P. & M. cap. 10. 
the act of 1 Elix. cap. 5. Oc. ſo far forth as they are tem- 
porary, the miſpriſions of ſuch treaſons are alſo temporary, 
and expire with the act, and where the acts of treaſon are 
perpetual, or being but temporary are made perpetual by 
ſome other act of parliament, the miſpriſion of ſuch treaſons 
remains ſuch, as long as the act of parliament making ſuch 
treaſon continues, or is continued, as upon the ſtatutes of 
5 Elix and 18 Eliz. 1 Mar. touching counterfeiting of forein 
coin made current by proclamation, or clipping or waſhing 
8 
And the like is to be ſaid in all reſpeds of milpriſion of 
felony made ſo 45 act of parliament. 


But 


00 2 5 Tnft. 172. () 2 Co. Inſt. 168. 
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But beſides theſe crimes, that are a eee milpri- 
ſion of treaſon, ſome offenſes are made miſpriſion of treaſon, 
as a kind of ſubſtantive offenſe, and not conſequential upon 
the making of treaſon, but particularly enaCted. 

'Thole of that kind, that are perpetual and have continu- 
- ance, are as follow: 

14 H cap. 3. They that counterfeit forein coin Ef gold 
or filver not permitted to be current in this kingdom, their 
« procurers, aiders, and abetters ſhall lufter, as in caſe of 
“ miſpriſion of treaſon. 

"Aa note, that in that act (aiders) are wake & aiders in | 
the fact, not aiders of their perſons, as receivers and com- 
forters, foo, as hath been obſerved p. 2 36. in ſome adds of parlia- 
ment aiders being joined with procurers, counſellors and abet- 
ters are intended of thoſe, that are aiding to the fact; but 
in other acts of parliament, where the word aiders is joined 
with maintainers and comforters, it is intended of thoſe, that 
are aiders ex poſt facto to their perſons ; ſee this difference in 
the penning of ſeveral acts of parliament, for the firſt part 

5 Eliz, cap. 11. 18 Eliz, cap. 1. 1 Mar. feſſ. 2. cap. 6. touching 
coin, and for the ſecond part this expreſs diſtinction obſerved 
I 3 Flix, cap. 2. touching publiſhing of bulls of abſolution, where 
the former kind are enacted to be traitors ; ; the ſecond i incur 
a præmunire; the like 23 Eli. cap. 1. 

13 Elix cap. 2. © If any bull or abſolution, or Snflrunient 
c of reconciliation to the ſee of Rome be offered to any per- 
s ſon, or if any perſon be moved or perſwaded to be recon- 
ciled, if he conceal the ſaid ofter, motion or perſwaſion, 

and doth not diſcover or ſignify it by writing or otherwiſe 
within ſix weeks to ſome of the privy council, Tc. he ſhall 
incur the penalty and forfeiture of miſpriſion of treaſon, 
and that no perſon ſhall be impeached for miſpriſion of 
treaſon or any offenſe made treaſon by this act, other than 
ſuch as are before declared to be in caſe of miſpriſion of 
treaſon :” nota, had it not been for this cauſe the con- 


cealment generally of any treaſon within thus act had been 
mii priſion of treaſon. 
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23 liz. cab. 1. All perſons, that ſhall put in practice to 
abſolve or withdraw the ſubjects of the queen from their 
obedience, or to that end Nane them from the reli- 
gion here eſtabliſhed, or if any perſon ſhall be ſo abſolved, 
every ſuch perſon, and their counſellors and procurers 
thereunto, ſhall be adjudged guilty of high treaſon. 
« And all perſons, that {hall wittingly be aiders and main- 
tainers of ſuch perſon ſo offending, or any of them, know- 
ing the ſame, or which ſhall conceal any offenſe aforeſaid, 
and not reveal it within twenty days after his knowledge 5 
thereof to ſome juſtice of peace, or other higher officer, 


he ſhall ſuffer and forfeit, as in miſpriſion of enden 


CHAP. - XXIX. 


Concerning petit treaſon. 


A. at common law there was great uncertainty in high 8 
treaſon, lo there was in petit treaſon. 


It is true, that all the petit treaſons declared in this ſta- 
tute (a) were petit treaſons at common law, as for a ſervant 
to kill his maſter or miſtreſs, 12 40. 30. a woman to kill her 
| huſband, as appears 15 E. 2. Corone 383. and the judgment 

was the Cans at common law in ſuch caſes, as now, and the 
lands of him, that was attaint of petit treaſon, elcheted to 
the meſne lord, of whom they were held, 2 2 40. 49. fo that 
as to theſe things the act of 25 E. 3. was but an affirmance 
of the common law. 

But yet there were certain offenſes, that were petit trea- 


ſon at common law, that are reſtrained and abrogated by this 
ſtatute from being petit treaſon, 


5D I5E2, 
(a) viz. 25 Edv. 3, 
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15 E. 2. Corone 38 3. A woman intending to kill her huſ- 
band beat him ſo, that ſhe left him for dead, but yet he re- 
covered, for this attempt the wife had judgment to be burned. 
HFlleta, Lib. I. cap. 22. Britton, cap. 8. If the homager or 
ſervant falſify the ſeal of his lord, or had committed adultery 
with the lord's wife or daughter (0), it was petit treaſon. 
But theſe are taken away by this act of 25 E. 3. and are 
reduced only to theſe three ranks: . 
I. The ſervant killing his maſter or miſtreſs. 2. The wife 
killing her huſband. 3. The clergyman killing his prelate 
or ſuperior, to whom he owes faith and obedience. — 
All petit treaſon comes under the name of felony, and a 
| pardon of all felonies, where petit treaſon is not excepted, at 

common law pardoned petit treaſon, and ſo at this day doth 

a pardon of murder. ü e 
A man or woman, that commits petit treaſon, may be in- 
dicted of murder, but if all felonies, Oc. are pardoned by 
act of parliament, wherein there is an exception of murder, 
it ſeems that a murder, which is a petit treaſon alſo, is diſ- 
charged and not within the exception, M. 6 & 7 Elix. Dyer 
I be killing of a maſter or huſband is not petit treaſon, 
unleſs it be ſuch a killing, as in caſe of another perſon would 
be murder, and therefore upon an indictment of petit treaſon 
for a ſervant killing his maſter, if upon the circumſtances of 
the caſe it appear to be a ſudden falling out, and the ſervant 
upon a ſudden provocation kill his maſter, which, in caſe it 
had been between other perſons, had been only manſlaughter, 
the jury may acquit him of petit treaſon, and find him 
guilty of manſlaughter; and thus it was once done before me at 
- Dorcheſter aſſiſes, and another time before Juſtice Windham at 
Coventry allies, tho the indictment were for petit treaſon. 
If a wife conſpire to kill her huſhand, or a ſervant to kill 
his maſter, and this is done by a ſtranger in purſuance of 
VV b that 

(b) Britton adds, or the nurſes of his ſame reaſon a pardon of murder does 
children. | not include a pardon of perir rreaſor, 

(c) The reaſon of this is, becauſe — nor can one guilty of petit treaſon be in- 


tit treaſon is an offenſe of another dicted of urder. See Rex verſus Cr1//e, 
cies, 6 Co. Rep. 13. L. but then by the Fate Tr. Vol. VI. p. 224, 225. 


” n 1 
—— 
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that conſpiracy, it is not petit treaſon in the 8 or vile, 
| becauſe the principal is only murder, and the being only 
acceſſary, where the principal is but murder, cannot be petit 


| treaſon ; but if the wife and a ſervant conſpire the death of 


the huſhand, being his maſter, and the ſervant effect it in 
the ablence of the wite, it is petit treaſon in the ſervant, and 
ſhe is acceſſary before to the petit treaſon, and ſhall accord- 
ingly be indicted and burnt. P. 16 Elix Dy. 332. 4. 40 KC 25. 


If the ſervant and a ſtranger, or the wife and a ſtranger 


conſpire to rob the huſband or maſter, and the ſervant - or 


wife be preſent and hold the candle, [while the huſband or 
maſter is kild*,] the ſtranger is guilty of murder, and the 
wife or {ſervant guilty of petit treaſon as principal, becaule 


preſent. 2 & 3 E M. Dy. 128. 4. 
So that the ſtatute of 25 E. z. 


party, that actually commits the offenſe, but alſo to thoſe 


that were procurers, aiders or abetters, ſcilicet, if they be 


preſent, they are guilty of petit trealon as principals, if ab- 


ſent, yet if the offenſe in the principal be petit treaſon, the 


"offenſe. in the acceſlary before is petit treaſon, as acceſſary, 
as in Brown's caſe, Dy. 332. 4. 


If a wife or a ſervant intending to poiſon | or kill a 1 
ger, and miſſing the blow the wife by miſtake kills or poiſons 


her huſband, or the ſervant his maſter, this, that would have 


been murder, if it had taken effect againſt the ſtranger, be- 
comes petit treaſon in the death of the huſband or maſter. 
Plowd. Com. 47 5. b. Crompt. de pace regis 20. b. and Dalt. c 


91. (4); ſo if he {hoot at J. S. and mithng him kills his . 
ſter. Ibid. 


If the wife or ſervant Gn with a ranger to kill the 


huſband or maſter, if the wife or ſervant be in the ſame 


houle, where the fact is done, tho not in the ſame room, 


it is petit treaſon in them, and they are principals in law, be- 
cauſe in law adjudged to be preſent, when in the ſame houſe; 


but if they had been ablent, then they had been only acceſſa- 
ries 


* Theſe words are not hs the MS. 


and the ſenſe phie requires them. 
but they are in the caſe cited from Dyer, 


(4) New Edit. cap. 142. P. 462. 


doth not only extend to the 
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ries before the fact to murder. As de pace regis 21. 4. 
Blechenden's caſe. 

If the wife or ſervant conan one to beat the tulkand 

or maſter, and he beat him, whereof he dies, if the wife or 


ſervant be in the ſame houſe, it is petit treaſon in the wife or 


ſervant as principals, but murder 1 in the ſtranger. Crompt. 20. b. 


Plowd. Com. 47 5. b. 


For whatſoever will make a man guilty of murder will 


make 2 woman guilty of petit treaſon, if committed upon 
the huſband, or the ſervant, if committed upon the maſter. 


Eadem lex mutatis mutand!s for an inferior clergyman 1 IN re- 
lion to his ſuperior. 

But now to deſcend to e 

I. A ſervant killing his maſter. - 

Who ſhall be ſaid a ſervant or a maſter. 

If the ſervant kill his miſtreſs or his maſter's wife, this is 


petit treaſon within this act. 19 H. 6. 47. Plo. Com. 86, b. Co, 
RC. 20: 11 0. 


If a ſervant, being gone from his maſter, kills him upon a 
grudge, that he conceived againſt his maſter, while he was in 
his ſervice, which he attempted while his ſervant, but was 


diſappointed, it 18 petit treaſon. 33 Aſſ. 7- Plowd. Com. 260. 4. 


Co Þ C20: 
If a child live with 15 father as a ſervant, as if he receive 


wages from him, or meat and drink for bas ſervice, or be 


bound apprentice to him, and kills his tather or mother, this 


is petit treaſon at this day. (F) 
Hut if he receive no wages, nor meat and drink 15 his 
ſervice, or be not bound apprentice to him, but only is his 
ſon and not his ſervant, and kills his father, this was petit 


treaſon at common law, 21 E. 3. 17. b. per Thorp (g); but 


the better opinion 1s, that it is not petit treaſon at this day, 


| becauſe this ſtatute of 25 E. z. ſhall not in this caſe be ex- 


tended by equity : quod vide 2 A 10. Lambart Juſtic. 248. 


Crompt. 1 9. b. II. The 


(f) 1 Mar. Daliſon 14. maſter) for me, being abbreviated, (as 

(2) The book ſays, he was ;ndiQted perhaps it was in the MC. of the 
for killing his were (his mother) but year- books) may be read either way, tho 
Coke P. C. f. 20. ſays it is miſprinted, the laſt ſeems the mol! probable. 


+4 
— 


1 The wil killing her * 
If the huſband kill the wife it is murder, not petit trea: 


ſon, becauſe there is ſubjection due from the wite to the huſ- 
band, but not e converſo. 


If the wife be divorced from the huſband cauſd atulterii wel 


ſevitie, the is yet a wife within this law, becaule this diſſolves 


not the vinculum matrimonii by our law, for they may coha- 
bit again, but otherwiſe it is, if they be divorced cauſa 


[anguinitatis or precontratus, for then the vinculum is diſolved, 
they are no more huſband and wife. 


It 4 be married to B. and during that intermarriage 


A. marries C. tho C. be as to ſome purpoles a wife de fatto, 


yet ſhe is not a wife within this law, for the ſecond marriage 
was merely void, tho perchance ſhe may upon circumſtznces 
be a ſervant within the former clauſe, if ſhe cohabit with 4. 
and he find her neceſſaries for her ſublifierice : tamen quere. 
III. The clergyman killing his prelate, c. 
If a clergyman living and beneficed in the dioceſe of 4. 
kill the bilhop of that dioceſe, it is petit treaſon 3 but if he 
kill the biſhop of the dioceſe of B. it is only marder, | 
If a ee man hath a benefice in the dioceſe of A. and af 
ter by diſpenſation take a benefice in the dioceſe of B. if he 
kill the-biſhop of one dioceſe or the other, it is petit trea- 
fon, for he owes and {wears upon his inſtitution canonical 


e HE to the biſhop of each diocele. 


If a clergyman beneficed in the Jools of A. tae the 


province of C. kills his metropolitan, it ſeems it is Pen treas 
ton, tho he be not his immediate ſuperior. 

If a clergyman be ordained by the biſhop of 4. in ordinent 
diaconi, ve presbyteri fine titulo, yet it ſeems if he kills the 


biſhop it is petit treaſon, for he profeſſeth canonical obedi⸗ 
ence upon his ordination. 


Concerning proceedings 1 in petit treaſon. 


In high treaſon all are principals, but in petit treaſon 
there are - principals and acceſſaries, as well before, as 5 

It the principal be only 3 as being committed b 
ſtranger, the acceſſary cannot be petit treaton, tho ſhe 88 2 | 
wie or ſexvant. Dy. 332. Brown's Cale ubi ſup Ae 


5 E . But 


+ 
. 
U 
1 
| 
4. 
[| 
| 
4 
| 
Was 
2 1 2 
f 1 


Ife Placitorum Corone. 381 


con- 


2 — 


2 Ek 
PT o - © 


— — 
- 2 


- =. 
— by es 
= 2 


I _ * — hat, * : 7 8 8 8 22 . 
> 2 0 — 2 5 — — — 
> 8 — £ wy 
. — — _— — — — — 5 = —* 
8 SS a 


22 — > * nA - ex 
mes. — 
— —ũ—àu—ͤ— — —ͤ 


>< ag wn Arr 
— — — — 
” — ls — 246 — 


— — 2 


r 


— — — 
. —˙ 


— — 
— —— =o hs 2 
—̃ —-»„—-—' - 


— 
2 
— 


n 


8 


382 Hiſtoria Placitorum Coronc. 


— 


But if the principal be petit . as beg committed 


by a wife upon her huſhand, or by a ſervant upon his maſter 
or miſtreſs, if the acceſſary be of the ſame relation, viz. a 


ſervant or wife, the judgment {hall be given againſt the ac- 
ceſſary, as in petit treaſon ; but if the acceſſary, whether be- 
fore or after, be a ſtranger, tho ſuch ſtranger be an acceſſary to 
petit treaſon, yet the judgment {hall be as in a cafe of felony 
2gainſt rhe acceſſary, viz. quod ſuſpendatur, for tho he be an 
accellary to petit treaſon, which 1s the principal, yet ſuch ac- 
ceſſary being a ſtranger is not nor can be guilty of petit trea- 


ſon, Ls a ſtranger to the party kild, and neither wife 
nor ſervant. 


At common law, and by the ſtatute of 2 5 E. 3. caps. 4 


| clergy was allowable in caſe of petit treaſon, but not in caſe 


of high treaſon ; but now by the ſtatute of 23 H. 8. cap. 1. 
1 E. 6. cap. 12. Clergy is excluded from petit treuſon, as \ well 


as murder, and in the ſame kind. 


If a perſon arraigned of high treaſon ftand wilfully mute, 
he ſhall be convicted as hath "been formerly ſhewn; but if 
arraigned of petit treaſon, he ſtand mute, he ſhall have Judgr _ 
ment of peine fort & dure. Crompt. 19. b. Co. P.C. 217. 

The judgment of a woman convict of petit treaſon is to 


be burnt (H), but (by Stamf. P. C. fol. 18 2. b.) in high treaſon to 


be drawn and burnt, unleſs it be in caſe of coin, and then 


2 only to be burnt, as in caſe of petit treaſon. 


But the judgment againſt a man convict of petit treaſon | 


is to be drawn and hanged, trahatur & ſuſpendatur per collum. 


Stamford 1 in N C. 182. "tells us, that the execution of draw- 


ing is to be upon a hurdle, bs 33 Aſ]. 7. Shard juſtice com- 


manded, that nothing ſhould be brought, whereupon he ſhould 
be drawn, mes que ſans cley ou autre choſe a deſouth lui ſoit tray 


de chivaux hors de la ſale, ou il avoit judgement, tanque a les 
furc, Cc. but that ſeverity is diſuſed ; he is in ſuch caſes 


drawn upon a hurdle to the place of execution. 
And thus far touching petit treaſon. 
72 HA. 


(h) The judgment of a woman con- drawn and burnt. Co. P. C. þ. 211. and 
vict of petit treaſon (or in caſe of coin) fo is the conſtant practice. 
is all one as in high treaſon, v/z, 70 be 
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CHAP. XXX. 


Concerning hereſy and apoſtacy, and the 
puniſhment thereof. 


wi the general name of hereſy there hath been in or 
dinary ſpeech comprehended three ſorts of crimes: 
1. Apoſtacy, when a chriſtian did apoſtatize to Paganiſm or to 

| Judaiſm, and the puniſhment hereof, as well by the law of 
this kingdom, as by the imperial laws, ſeems to have been by 
death, namely burning. Bract. Lib. III. de corona, cap. 9. (a). 
by the imperial law he was ſubject to loſs of goods, Cod. de 
apoſſ atis, tit. 7. lege 1. but it appears not, whether he were to 
ſuffer death, Ibid. 1.6. unleſs he ſolicited others to apoſtacy (O. 
8 Witchcraft, Sortilegium was by the antient laws of England 
of eccleſiaſtical cognizance, and upon conviction thereof with- 
out abjuration, or relapſe after abjuration, was puniſhable with 
death by writ de heretico comburendo, vide Co. P. C. cap. 6. & lis 
bros ibi, Extr' de hereticis, cap. 8. §. 5. in 6. 3. Formal bereſy ; 
the old popiſh canoniſts define an heretic to be ſuch, qui male 

ſentit vel docet de fide, de corpore Chriſti, de baptiſmate, peccatorum 

| confelſi zone, matrimonio, vel aliis ſacramentis eccleſie, & generali- 
ter, qui de aliquo prædictorum vel de articulis dei aliter predi- 
cat, ſentit vel doceat, quam docet ſanta mater eccleſia; and 
vhereas the antient councils and imperial conſtitutions grounded 
thereupon kept the buſineſs of hereſy within certain bounds 
and deicriptions, as the Manichees, Neſtorians, Eutychians, c. 
quod vide in Codice, Lib. I. tit. 5. de hereticis, l. 5. in the 
edict of Theodofius and Valentinian; the papal canoniſts have 
by ample and general terms extended herely ſo far, and left 
ſo much in the diſcretion of the ordinary to determine it, 
that there is ſcarce any the {malleſt deviation from them: 
but it may be reduced to hereſy according to the great gene- 


rality, 
(a) F 123. B. ) Then it was capital, Lib. I. Cod. tit. 7. 1.5. 
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rality, latitude, and extent of their definitions and delcrip- 
tions, whereof ſee the gloſs of Lindwood in titulo de Hereticis, 


cap. 1. Reverendiſſime ad verbum declarentur : the definition of 
| Groſtead, tho ſomewhat general, is much more reaſonable as 


we have it given by Mr. Fox, Acts & Mon. part. 1. p. 420. 


Eſt ſententia humano ſenſu electa, palum dota, pertinaciter de: 


fenſa ; but of this more hereafter, 
In this buſineſs of hereſy, and the punithment thereof, I 


{hall, as near as I can, uſe this method: 1. I will conſider in 
general who is the judge of hereſy according to the commori 


and imperial law. 2. Who ſhall be {aid an heretic accord- 
ing to thole laws. 3. What the punithment of an heretic is 
according to thoſe laws: then I ſhall conſider more ſpecially, 
wiz. 1. What was the method of the conviction of hereſy ac- 
cording to the antient law uſed in England before the times of 
Richard II. and Henry IV. And 2. What was the uſual pu- 
niſhment of hereſy here in England before the time of Ri- 


chard II. and Henry IV. 3. I hall give an account touching 
the proceeding againſt heretics from the beginning of RV 


chard II. to the twenty-fifth year of king Henry VIII. 4. What 
is the method of proceeding, and how the law touching here- 
{y, heretics, and their puniſhment from 25 H. 8. until the 


firſt year of queen Elizaberh. 5. How the law ſtood from 


1 Eliz, to this day touching this matter. 
I. According to the common and imperial law, and gene- 


rally by other laws in kingdoms and ſtates, where the canon 


law obtained, the eccleſiaſtical judge was the judge of here- 
lies, and hereby they obtained a large juriſdiction touching it, 
ſo that there was ſcarce any thing, wherein a man diſſented 
from the doctrine or practice of the Roman church, but they 
took the liberty to determine heretical, qui 4 recto tramite, 
Y judicio eccleſie catholice detectus fuerit deviare, & is qui du- 
bitat de fide catholica, yea even, qui deſpicit & negligit ſervare 
ca, que Romana ceclefia ſtatuit vel ſervare decreverat : vide 
Lindwood de hareticis in cap. Reverendiſſimæ ad verbum decla- 
rentur, which left an excethve arbitrary latitude in the eccle- 
ſiaſtical juige, and a great ſervitude and uncertainty upon 
men ſubj ct to their centures : the eccleſiaſtical judge was ei- 
ther 


2 


——— 


ther extraordinary, vix certain inquiſitors thereunto deputed 


by the pope, or ordinary, which was the biſhop of the dio- 


ceſe, as appears by Lindwood de hareticis, cap. finaliter verb. or- 
dinarius in gloſſa; () only for the more ſolemnity of the buſi- 
neſs of degradation, which accompanied the ſentence of hereſy 
upon one in orders, before the offender was left to the ſecular 
power, there were ſix, but afterwards three biſhops to be pre- 


{ent in degradation 4 ſacris ordinibus, viz. the epiſcopal, Preſ. 


byteratus, Diaconatus & ſubdiaconatus, but in minoribus ordinibus 


there was only required the biſhop and his chapter, canonici 
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froe clerici, 6 decretal, cap. 2. afterward the buſineſs of de- 


gradation was reduced to one biſhop, viz, the ordinary of the 
place, fo far at leaſt as the ſame reſpected the ordo Presbytera- 


tut and inferior orders... 
But I do not find, that by the canon or civil law the decla- 


ratory ſentence of herely was neceſſary in a provincial ſy- 
nod, tho in great caſes, eſpecially where a prieſt was to be 
degraded, it was moſt commonly done in a provincial ſynod, 


partly for the greater ſolemnity of the buſineſs, and partly 


becauſe in ſuch ſynods more biſhops and others of the clergy 


were preſent; but how the ule was in England we ſhall here- 


after lee. 


II. As to the ſecond, touching heretics and their diſcrimi- 
nations according to the canon law, they may be diſtinguiſhed 


into three ranks: 1. Simplex hareticus. 2. Hereticus contu- 
max. 3. Hereticus relapſus. : 


1. A ſimple heretic was ſuch, as held an heretical opinion, 
but being convened before the ordinary, and the opinion being 
lubſtantially declared heretical, and the party convicted there- 
of, declares his penitence and abjures his opinion, in this 


cadſe he was diſmiſſed without farther puniſhment, and this 
abjuration might be required by the ordinary, and was of 


two kinds, viz. a ſpecial abjuration, whereby he abjured that 


ſingle heretical opinion, for which he was condemned, or a 


general abjuration, whereby he renounced all heretical opi- 


nions : vide Lindwood de Hereticis, cap. Reverendiſſimæ verb. 
nil! reſipiſcant & abjuraverint in forma eccleſiæ conſueta: and 
* this 


(*) See allo Lidærcod de hæreticis cap. item quia verb. ordinarii. 
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this abjuration might be required not only of thoſe, that 
were detected and convicted of hereſy, but even of thoſe, that 
were graviter ſuſpecti; and if they refuſed it, they proceeded 
to ſentence them as convict : Extr de Hereticis, cap. ad abos 
lendam. „ 5 5 

2. A contumacious heretic was among them of two kinds: 
1. Such as refuſed to appear before the ordinary, being ac- 
cuſed of hereſy, and thereupon were duly excommunicate, 


and ſo continued excommunicate for one year, tum velut hæ- 


reticus condemnetur, and was thereupon deliverd or left to 
the ſecular power, de hereticis, cap. 7. cum contumacia in 6to 
Oc. 2. Where the party accuſed of hereſy was convict 
by teſtimony or his own confeſſion, and refuſed to repent 
and abjure, ſuch a one might thereupon be ſentenced as an 
heretic, and deliverd over to the ſecular power, but yet he 


had this favour or privilege, if even after ſuch ſentence he 
_ willingly repented and abjured, the ordinary ought to accept 


thereof, and not deliver him over to the ſecular power, but 
he was ſpared. Lindwood de Hereticis, cap. Reverendiſſimæ verb. 
reſipiſcant, & Extr de Hereticis, cap. ad abolend. verb. ſponte 


recurrere; but then the ordinary might detain him in priſon : 
Lide accordant 1 Mar. Br. Hereſy. . 


Z. A relapſed heretic: and herein they diſtinguiſh between 
fite relapſus, & were relapſus : Lindwood de Hereticis cap. item 
quia, verb. relapſo: 1. The former is where a man is accuſed 
of herely, and is under a great ſuſpicion thereof, but not 


convicted, only the ordinary puts him to abjure, which ac- 
_ cordingly he doth, and afterwards doth entertain, viſit, or 


comfort heretics, ſuch a perſon by the canon law may be ſen- 


tenced as an heretic relapſed, and deliverd over to the ſecu- 


lar power, but yet the ordinary may, as before, detain him 


in priſon without actual delivering of him over to the ſecu- 


lar judge to be executed. Lindwood ubi ſupra, & in 6to decre- 
tal. cap. 8. Accuſat' de hereticis. 2. Vere relapſus is, when a 
man being convicted of hereſy, and abjuring again falls into 
herely, if he be thereupon convicted and ſentenced, there 
can be no ſuſpenſion of the ſentence by the ordinary, tho 
the party repent and conform, but he mult be deliverd over 
$=-=- to 
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to the ſecular power, and the ſentence ought to be given, 
and is not by any means to be ſuſpended from execution: 
6to de Hereticis, cap. 4. FFF 

But this relapſing is of two kinds according to the quality 
of his abjuration: if the abjuration be general of all hereſies, 


if he after fall into any hereſy, either that, whereof he was 
formerly accuſed and convicted, or any other, he is to be ſens 


tenced as a relapſed heretic z but if the abjuration be only 
ſpecial of that hereſy, whereof he is accuſed, then he is not 
to be ſentenced, as a relapſed heretic, unleſs he after fall 


again into the ſame hereſy, which he ſo ſpecially abjured ; 


but herein there is ſome difference among the doctors, for ſome 
think even after a ſpecial abjuration of one particular hereſy, 
if he fall into another hereſy, cenſetur relapſus : vide Extr. de 


Hereticis, cap. Accuſat. $. 2. Eum vero in õto & Lindwood de here» 


 ticis, cap. Item quia verbo ſimpliciter in gloſſa: but the ordinary 
may put this out of queſtion, for it ſeems by the canon law 


he may at his pleaſure in caſes of hereſy require a general 


abjuration, viz. de hæreſi generaliter & fimpliciter. 


of thoſe, that are either contumaces, or relapfi : 1. By the civil 


III. Now as to the puniſhment itſelf of hereſy, eſpecially 


law; it is true, that the conviction and ſentencing of heretics 


is as well thereby, as by the canon law, left to the eccleſia- 


tical judge, fo that without a declaration or ſentence of the 
eccleſiaſtical judge the civil juriſdiction cannot proceed to in- 


flict any puniſhment. Lindwood de hereticis, cap. Reverendiſſimæ 


 werb. confiſcata in gloſſa, tho confiſcation of goods of the here- 


tic followed upon his conviction, neceſſaria tamen eſt ſententia 


_ declarativa judicis ſuper ipſd confiſcatione, & hac ſententia fieri ſo- 
lummodo debet per judicem ecclefiaſticum, & non per judicem ſæ- 


cularem vide in 6to de hareticis, cap. ſecundum leges. 


But tho the deciſion and judicial ſentence of hereſy was 
belonging only to the eccleſiaſtical judge, yet the civil conſti- 


tutions of emperors and princes did inſtitute and enact ſeve- 


ral penalties, as conſequential upon ſuch ſentence, ſuch as 


were confiſcation of goods, diſnheriſon of heirs, and in ſome 
caſes death, as we {hall ſee hereafter : quod vide in Codice, 
Lib. I. tit. 5. de hereticis per totum. 
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As to the penalty of death, ultimum ſupplicium : it ſhould 
ſeem the antient imperial conſtitutions made a difference be- 
tween hereſies in relation to that puniſhment: it appears by 
the edict of Theodoſius, Codice, cap. 4. the Manichees and Do- 
natiſts were puniſhed with death, and pothbly ſo were the 
Neſtorians, ibidem cap. 6. and generally all heretics, that ſedu- 


ced the orthodox to rebaptization, ibid. cap. 2 3. many other 


heretics were under milder ſentences, {ome were puniſhed 


with exile, ſome with extermination from the city, ſome 
with pecuniary mulcts, and ſome with confiſcation, which, it 


ſecras, was the molt uſual puniſhment : but it ſeems, that by 


the conſtitution of the emperor Frederic, (which yet is not 


extant)  Hodie indiſtincte illi, qui per judicem ecelefiaſticum ſunt | 


damnati de hereſi, quales ſunt pertinaces & relapfi, qui non petunt 


miſericordiam ante ſententiam, ſunt damnandi ad mortem per ſe- 


culares poteſtates, & per eas debent comburi ſeu igne cremari. 
Lindwood de hareticis, cap. Reverendiſſimæ verb. pœnas; and 
from this conſtitution of Frederic the courſe of burning gene- 
rally all heretics indiſtinctly, if pertinacious or relapſed, took 
—_ „ hm. . 


Now as to the penalties by the canon law, it is true they 


go no farther than eccleſiaſtical cenſures, injunction of pe- 


nance, excommunication, and deprivation of eccleſiaſtical be- 
nefices ; but yet they made bold by ſome of their conſtitu- 
tions to proceed farther, and indeed farther than they had 


authority ; ſuch were among others impriſonment by the or- 
dinary, and confiſcation of goods (c), but whether they ad- 
_ ventured hereupon only in ſubſervience to civil conſtitutions, 


or whether by their own pretended power, may be doubtful ; 
but howloever, it is ſo decreed in their canons and conftitu- 


tions: wide Lindwood de hareticis cap. Reverendiflimæ verb. 
confiſcata, & ibidem Item quia verb. ſententialiter. 


Hut indeed as to the inflicting of death upon heretics, their 


canons go not ſo far as that; neither indeed need they, for 


emperors and princes being induced by them to enact ſuch ſe- 


vere conſtitutions, they did in effect the buſineſs by ſentencing 
2 | _ the 


(c) For in England before the ſtatute were forfeited by 2 conviction for here- 
ef 2 H. 5. ca.). neither lands nor goods ſy. 5 Co. Inſtit. 43. 


— 


—— 


the heretic, and then leaving him to he ſecular power, ſo 
that the ſecular power was only 1 2 nature of their executioner; 
and altho they direct in ſome caſes of treaſon an interceſſion 
to be made to the ſecular power to ſpare the life of the of- 
fender thus committed over to the ſecular power, Extr. de 
verborum fignificatione cap. Novimus, yet we 1 

rely for heretics, but the princes, that do not effectually pro- 
ceed according to the utmoſt of their power to eradicate them, 
are threatned with excommunication, and accordingly they are 


required to take an oath to perform 1 it, Exir. de Pereticis cafe. ö 


Ad abolendam. () 


Therefore as to the puniſhment of heretics with death, of 
an heretic ſo declared by the biſhop, it was left to the ſeu 
lar power with this difference, if the perſon convicted were 

a layman, he was immediately after his ſentence to be deli- 
0 to the ſecular power to be burnt ; but if he were a 
clergyman within the greater or leſſer orders, he was firſt ſo⸗ 


lemnly degraded, beginning with the chiefeſt order he had, as 
that of prieſthood, and ſo to the lowelt, damnati per ecclef am 
judici ſeculari relinquentur animadverſione debita puniendi, cleri- 
cis a ſuis ordinibus primd degradatis, Extr. de hereticis, cap. Ex- 


communicamus z (F) the ſolemnity whereof fee at large in 670 
decretal. ac pants cap. Degradatio, Fox 8 acts and Monuments part 1. 


p. 67 4. the degradation of William Sawtre. 


This degradation by the latter canons might be byo one bis 
ſhop, tho formerly it required more. 


When the ſentence was given by the ordinary, and the of 


fender thus left to the ſecular power, he was deliverd over 
to the lay-officer, and then a mandate or writ iſſued from 


the chief magiſtrate to execute the offender according to tlie 


ſecular law; but of this more particularly hereafter. 


I have hang the longer in thele particulars, that we thereby 


may obſerve theſe two things: 1. How milerable the ſervi- 
tude of chriſtians was under the papal hierarchy, who uſed 
10 arbitrary and unlimited a power to determine what they 
pleaſed to be hereſy, and then omni appellarioue poſtpoſita ſub- 


5 G jecting 


(*) Vide Conſlit. Frederici, g. . (4) Vide Lind wood de hereti:'s, :, cap. Einali- 
ter verb. ſententiet. | 
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jecting mens lives to their ſentence. () 2. How finely they 
made the ſecular power their vaſſals in execution of this 
odious piece of drudgery, as it was managed and practiſed 
chen „5 
I come now to a cloſer conſideration of hereſy, and its 
puniſhment according to the uſage received in England, and 
the laws relating thereunto, according to the method above 
propounded. . 885 ; 
I. Therefore how the uſage and law obtaind concern- 
ing this matter in England before the time of Richard II. 
As the romiſh religion was generally received here in Eng- 
Lind in this period, ſo the manner of proceeding touching 
hereſy was much according to the papal decretals and confti- 
tutions, whereof a large account is above given. 
The juriſdiction, wherein hereſy was proceeded againſt, was 
at the common law of two kinds: 1. The convocation or a 
provincial ſynod. 2. The dioceſan or biſhop of the dioceſe, 
where the hereſy was publiſhed, and the heretic reſided. 
1. As to the former it is without queſtion, that in a con- 
vocation of the clergy or provincial ſynod they might and 
frequently did here in England proceed to the 1entencing of 
heretics, and when convicted, left them to the ſecular pow- 
er, whereupon the writ of Heretico comburendo might iſſue, 
(thus it was done in the caſe of the apoſtate Few, Bract. de 
Corona, Lib. III. (d), and in the caſe of Sawtre (e), 2 H. 4. 
who was convict in the convocation of London,) and then the 
archbiſhop, who was preſes concilii, pronounced the ſentence, 
degraded the offender, if in orders, and ſignified the con- 
viction into chancery, whereupon the writ de heretico combu- 
rendo iſſued. N 
2. As to the power of the biſhop or dioceſan alone there 
| hath been diverſity of opinions; ſome have thought, that the 
biſhop of the diocele might proceed againſt herely by * 
4 aſtical 


(*) God fridus Colonienſis anno 1234. 
ſpeaking of the ſeverity of the pope 
and the emperor Frederic, (the author 
of the conſtitution afore-mentiond for 


reſugio proficiente, damnatur, & flam- 

mis crudeliter injicitur. See allo Mat. 

Paris, p. 429. 58 
(4) Lib. III. cap. 9. fol. 124. f. 


burning heretics) ſays, Hodem die, quo 
gms accufatus eſt ſeu juſte, ſeu injuiſte, 
nullius appellations, millius defesſionis 


(e) State Tr. Vol. VI. Append. p. 2. 
Fox's Acts and Mon. Vol. I. p. 580. Ry- 
mer's Fed. Vol. VIII. p.178. 
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aſtical cenſures, but as to the loſs of life the conviction ought 
to be at leuſt in a provincial council, without which the heretic 


ought not to undergo death by the writ de theretico comburendo. 


1. For that in the caſe mentiond by Bracton, Lib. III. de Co- 
rond the conviction of that hereſy, or rather apoſtacy, where- 


upon the offender was burnt, was in the provincial council 


at Oxford. 2. The writ de heretico comburendo in the regiſter, 
and F. N. B. recites the conviction to be in a provincial coun- 


cil, and according to it is the opinion of Fitzherbert, ibi- 


dem fol. 269. and the ftatute of 2 H. 4. (hereafter men- 
tiond) giving power to the ordinary finally to ſentence an 
heretic, ſo that death ſhould enſue thereupon, was noue ju- 
riſdictionis in hac parte introdufte. Again, my lord Coke, 1 2 


Rep. p. 56,57. recites this to be the opinion of all the judges 


in 2 Mar. and in effect agreed unto 43 Eliz, by Sir John 


Popham, and others, 5 Rep. Cawarie's caſe, p. 23. a. accordant, 


and Brooke ſeems to accord 1 Mar. Br. Hereſy. 


On the other {ide others have holden, that the dioceſan alone 


by the canon law might convict of hereſy, and that there- 


upon this writ may be iſſued ; 1. This is conſonant to the 
old decretals, and likewiſe to the provincial conſtitutions 
of Arundel, Courtney and others, that the dioceſan alone 


without the aſliſtance of a provincial council might convict 
of hereſy, and deliver over the offender to the ſecular 


power. 2. Again, the ſtatute of 2 H. 4. cab. 1 5. recites 


and admits the power of the dioceſan in this caſe, but that 


by reaſon of the offenders going from dioceſe to dioceſe, and 


refuling to appear before the ordinary, he was interrupted in 


his proceeding, and thereupon the ſtatute gives farther reme- 


dy. z. That accordingly it was practiſed in the time of 


queen Elizabeth, when all former ſtatutes concerning hereſy 
were repeald, and the caſe ſtood as it was at common law. 
4. That it was accordingly reſolved by Fleming, Tanfield, Nil. 
liams and Croke in 9 Fac. (F), when Legate was burnt for he- 


rely ; and accordingly my lord Coke P. C. cap. 5. p. 40. ſeems 
to 


(J) 12 Co. Rep. 92. 
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to be of the ſame opinion ( 2 and fo ſeems to 181 what 


he had before deliverd in his 1 2th report. 
This buſineſs will be farther conſiderd in the ſequel of this 


chapter, for the preſent I ſhall only ſay thus much. 


1. That the dioceſan, as to eccleſiaſtical cenſures, may 


doubtleſs proceed to ſentence hereſy, 


2. I think that at common law, and ſo at this day, (all 
former ſtatutes being now repeald by 1 Eliz. cap. 1.) the 
dioceſan convict a man of hereſy, and either upon his refu- 


ſal to abjure, or upon a relaple decree him to be deliverd 


over to the ſecular power, and this be ſignified under the ſeal 
of the ordinary into the chancery, the king might thereupon | 


by ſpecial warrant command a writ de heretico cotdariads 60 
to fue tho this were a matter that lay in his diſcretion to 
grant, ſuſpend, Or refuſe, as the caſe might be circum- 
ſtantiated. 


And what is here ſaid x the diocelm or biſhop £ the 


dioceſe is true allo of the guardian of the ane ſede 


wacante, but till the ſtatute of 2 H. 4. the vicar general, com- 
miſſary, or official of the dioceſan had no cognizance, un- 


leſs by ſpecial commiſſion as an inquiſitor Gam the pope 3 


and Linwood gives the reaſon de hereticis cap. Item quia turpis 
verb. ordinarii in gloſſa, Eſt enim cauſa herefis una de majoribus 
cauſis, que pertinent ad ſolos epiſcopos ; but the ſtatutes of 2 H. 4. 


cap. 1 5. 2 H. 5. cap. 7. while they were in force, gave the 


cognizance of hereſy, as \ well to the biſhop's commulary, a8 


the biſhop. 
2 e = 3. But 


(gs) Lord Coke does not intimate as if the firſt only, which he ſays may be ge” 
he was of this 0 inion, or had retracted thered from the act of 2 H. 4. 
what he had ſaid in his 12th report, () Whether this writ lay at common 
(and had been ſolemnly reſolved in law, or was introduced by the clergy 
Casedrie's caſe); he ſays indeed, that about the time of Henry IV. hath been 
from the ſtatute of 2 H. 4. may be ga- made matter of queſtion : ſee Sate Tr. 
thered this concluſion, that the dioceſan Vol. II. F. 1774 if the common law. 
hath juriſdiction of hereſy, and accord- gave ſuch a writ, it will be difficult to 
ingly it was reſolved in Legate's caſe, reconcile it with what our author ſays a 
and that upon a conviction before the little below, that the uſual penalty was 
ordinary of hereſy, the writ de h&retico confiſcation and baniſhmenr, and that 
comburendo doth lie; this he mentions 5 R. 2. was the firſt temporal law againſt 
as alſo reſolved in Legate's caſe, as in hereſy, which yet went not ſo high as 
truth it was; but to this laſt reſolution death, but only to impriſonment and 
he doth not declare any aſſent, for it is eccleſiaſtical cenſure. 


— 1 wo 


— 
9 


1 
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3. But yet I never find before the time of Richard . 
that any man was put to death upon a bare conviction of he- 


reſy, tho after a relapſe, unleſs he were ſentenced in a pro- 
vincial council: and the reaſon ſeems to me to be this, when 
the offender was convicted of hereſy either thro pertinacity, 


or after a relapſe, and ſo deliver'd over to the ſecular power, 


the eccleſiaſtical judge had done his buſineſs, and the reſt 
that follows was to be the act of the temporal or civil pow- 
er, who were never obliged nor thought themſelves obliged 


here in England to take away the life of a perſon upon ſo 


ſlender an account, as the judgment of a ſingle biſhop (i), nor 
indeed, unleſs it were a ſentence by the weighty body of a 


provincial council: vide Bratton, ubi ſupra. 


For as this kingdom was never obliged by the canons or 
decretals of popes or of provincial councils further, than they 
were admitted, ſo neither were they bound by the imperial 
conſtitutions of the emperor Frederic or others, who by their 


edicts inflict death upon all perſons cenſured by the dioceſan 


to be relapſed or contumacious heretics ; but herein they did 


as the laws and uſages of the kingdom, and their own pru- 


dence, and the circumſtances of the caſe required or directed. 


But yet I take it, that the conviction before the dioceſan 
alone was a good conviction, and the party might thereupon 


be left to the ſecular power, and ſo burnt by a writ de he- 


retico comburendo, if the king and his council thought fit, tho 
de facto it was not at all, or at leaſt not uſually fo done, till 
the time of Henry IV. unleſs the conviction and ſentence 
were in a provincial council, for the reaſon before given. 
Fiitaherbert therefore was herein miſtaken, and alſo when 
he ſaith, it was to iſſue only in caſe of relapſe ; for a relapſe 
could not be without conviction, and if the party were 
thereby convicted of the hereſy, whereof he was accuſed, and 
perſiſted in it till after ſentence, and refuſed to abjure, ſuch 


a contumax or pertinax hereticus might be proceeded againſt 
as a relapſed heretic, and a writ de hæretico comburendo might 
thereupon iſſue, as it ſeems, for the writ in the regiſter being 
formed upon a relapſed heretic purſues the caſe as it finds 


BET: it, 
(i) 12 Co. Rep. 56. | 
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it, but is not excluſive of the other cale of a contumacious 
heretic, that perſiſts therein before and after the ſentence ; 
de quo vide ſupra ; vide accordant 1 Mar. Br. Hereſy 1. and 25 
H. 8. cap. 1 4. 85 1 CORE: rs 
Iouching the penalty of convicts of hereſy here in England, 
I find very rarely death inflicted ; before the reign of Ri- 
chard II. the uſual penalty was confiſcation, and ſeizure of 
goods; quod wide Clauſ. 20 H. 3. m. 11. dorſ. touching Ernald 
de Peregard, who was convict of hereſy, and his goods ſeized 
to the king's uſe ; the like, Clauſ. 26 H. 3. m. 1 5. pro Stephano 
Peliter, and as to corporal puniſhment of ſuch convicts, it was 
uſually in antient time banithment and ſtigmatizing, as ap- 
pears by Ralph de Diceto, ſub anno 1166. in the time of Henry II. 
and Brompton H. 2. ſub anno 11 5 9. (), but their conviction 
was in a provincial council held at Oxon preſente rege, & præ- 
emilus ep eh. , 
But quo jure the forfeiture of goods was then practiſed, is 
conſiderable: vide Co. P. C. cap. 5. the forfeiture of goods was 
introduced by 2 H. 5. and that ſtatute being repeald, ceaſeth. 
And in the firſt temporal law or pretended law (k) made 
againſt ſuch offenders, viz. 5 R. 2. cap. 5. where, upon certifi- 
cate by the prelates into the chancery, commiſſions ſhall iſſue 
to the ſheriff to apprehend and impriſon the offender, it is 
only until they will juſtify themſelves according to the law 
and reaſon of holy church, ſo that it ſeems the puniſhment 
did not hitherto de facto exceed impriſonment and eccleſiaſti- 
cal cenſures; and yet it ſeems that Swinderby and others in 
the time of Richard II. before the ſtatute of 2 H. 4. were or- 
dered to be executed for herely : vide Fox part 1. p. 580, 
618. but none by name appear to be executed, ibidem p. 65 9. 
but of this hereafter. (f) bog 
ans ae FRY 
(*) See alſo Mar. Paris, p. 15. annuld the ſame, hath been from time to 


() Our author here calls it a pre- time kept from the print. 12 Co. Rep. 
rended law, and lord Coke calls it a ſup- P. 57. N DAR - 
Foſed act, becauſe the commons never () It does not appear, that any were 
conſented to it, for which reaſon in the orderd to be executed for hereſy in this 
next ſeſſion of parliament it was annuld, reign, and as to Stinderby, Mr. Fox 
altho by the prelates means it hath been ſays, he was declared an heretic, but 
continually printed, and the act, which ſufferd no great harm during the life of 

- By king 


PV 


— 


— 


As touching the writ de heretico comburendo it was no writ 
of courſe, nor iſſued by the chancellor, but by ſpecial warrant 


from the king upon the certificate of the conviction and ſen- 
' tence made to the king under the ſeal of the — if 


it were in a provincial council. 


And thus far what I find concerning hereſy at common 
law before the time. of Richard II. 


II. As to the times of Richard II. Henry IV. Henry V. and 
ſo to 25 Henry VIII. 5 


The firſt temporal iow or pretended law againſt heretics in 
this kingdom was 5 R. 2. rap. 5. which did not go ſo high 


as death, but only to impriſonment and eccleſiaſtical cenſure, 
as appears by the printed ſtatute ; but this was in truth no 


act of parliament, for the commons never aſſented; and acs 


cordingly Rot. Parl. 6 R. 2. u. 52. the ſame is declared by 
the king and parliament, which, it is true, was never printed : 


| among the ſtatutes, but 1s at large recited by Mr. Fox, part b 


p. 576. and therefore we find no other puniſhment during 
this king s time, but impriſonment and eccleſiaſtical cenſures. 


But in the time of Henry IV. the power of the dioceſan 


Was enlarged, viz. by the ſtatute of 2 H. 4. cap. 15. ( ), viz 
the dioceſan hath power given him to arreſt and impri- 
ſon perſons ſuſpect of hereſy, till purgation or abjuration, 


and hath alſo power to fine and impriſon perſons for thole 


offenſes, and eftreat the tines ; and if a perſon be convict of 


| hereſy before the dioceſan and his commiſſaries, and do re- | 


fuſe to abjure, or having abjured fall into relapſe, fo that ac- 


cording to the canons he ought to be left to the ſecular court, 


whereupon credence ſhall be given to the dioceſan or his com- 


miſſaries, then the ſheriff of the ſame county ſhall be perſo- 


nally preſent at the preferring of the ſame ſentence, when 
required by the diocelan, and {hall receive the perſon ſen- 


tenced, and caule him before the people in an high Placs to 


be burnt. 


king Richard II. and if he was burnt, (!) This ſtatute was afterwards re- 


it was not till after the ſtatute of 2 H. 4. poale by 25 H. 8. Cap. 14. 
Sce Fox's Att and Mon. p. 629. 
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This ſtatute gave in effect the whole power to the dioce- 
ſan, and upon this account William Sawtre (m) after ſentence 
and degradation in the provincial ſynod of London was burnt 
in the beginning of Henry IV.'s uſurpation; the whole pro- 
ceſs and hiſtory whereof is deliverd by Mr. Fox in his acts and 
monuments, part 1. p. 674, 675. and yet it is obſervable, 
this was not done barely by the order of the dioceſan (), 
but a ſpecial writ de heretico comburendo iſſued to the mayor 
and ſheriffs of London to perform the ſame, which writ is 
there mentiond verbatim, and is the very ſame, which is re- 
cited by F. N. B. fol. 269. and was the warrant for the burn- 
ing of William Sawtre. IE 7 Fo, 
| Now touching this matter we are to obſerve, that the 
parliament of 2 H. 4. began the 2oth day of Fanuary in ofta- 
bis Hilarii, it continued till the 10th of March following, 
William Sawtre, having the year before been convicted for 
| herely before the biſhop of Norwich, was upon the 22d and 
24th of Febr. 2 H. 4. (which was fitting the parliament) in 
the provincial council held in St. Paul's, London, convicted 
and ſentenced, as a relapſed heretic, and an heretic to 
be punithed ; this was done in the provincial council be- 
fore Thomas Arundel, archbiſhop of Canterbury, as appears by 
the acts of the regiſtry of Canterbury collected by Mr. Fox, 
part 1. p. 673, 674, 675. upon the 26th of Febr. the 
writ de herctico comburendo was formed and made by the ad- 
vice of the lords temporal in parhament, which writ bears 
teſte 26 Febr. 2 H. 4. per ipſum regem & concilium in parlia- 
 mento, and is entred verbatim in the parliament-roll 2 H. 4. 
* | n. 2.9. 


(iz) He was a pariſh-prieſt, firſt of vict without a writ, unleſ⸗ he was pre- 


St. Margaret of Jyun in the county of 
Norfolk, and afterwards of St. Syt he's 
church in Sythe-lane, London, and was 
the firſt, who appears to have been exe- 
cuted for formal es in England. 

(7) Nor could it be fo done, becauſe 
he was not ſentenced by virtue of the 
act of H. 4. which extended only to con- 
victions before the dioceſan or his com- 
miſſary, whereas Sasetre was convicted 
beiore the convocation ; and even on a 


conviction before the dioceſan the ſhe- 


riff had no power to burn the party con- 


ſent at the pronouncing the ſentence, ſee 
State Tr. Vol. VI. Append. p. 1. beſides, 
as our author obſerves below, this act 
did not paſs till after Sawire was ſen- 
tenced, ſo that how it can be ſaid, that 


it was upon account of this act that 


Sacotre was burnt, I know not, except it 
be with regard to the encouragement 
the clergy might take from the proſpect 
of it's piſſing for anticipating the exer- 
ciſe of ſuch a crucl (tho to them defirs 
ble) power. | | 


3 


— 
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n. 29. and is the very ſame with that in Firzh. N B. before 
mentiond, and agrees verbatim with it; and upon this writ 
Samtre was burnt, being firſt ſolemnly degraded. 

This conviction, ſentence, and writ, tho after the com- 
mencement of the parliamenc, was before the end of that par- 
liament, and conſequently before the ſtatute of 2 H. 4. cap. 


15. paſſed, which paſſed not till the laſt day of the parlia- 


ment, viz. 10 Martii ; ſo that at that time the offender could 


not be executed but by writ de haretico comburendo, for the 


\ dioceſan had not power by his own immediate warrant to 


command execution, till that paſſed, which paſſed not, till at- 
ter the defrunve letbence. 888 
In this parliament there was a petition of the clergy a- 
gainſt heretics, which was the foundation of the ftatute of 
2 H. 4. cap. 15. and was granted by the king de conſenſu mag- 
natum & aliorum procerum regni in praſenti parliamento exiſten- 


tium, with ſome additional clauſes, which were alſo drawn up 


into the act of 2 H. 4. cap. 15. but in that anſwer no con- 
| ſent of the commons appears, and yet the act was drawn up, 


and proclaimed, and, as it is now printed, is recited to be at 
the petition of the prelates, clergy and commons of the realm 


in parhament, and the enacting clauſe is by the king by the 


aſſent of the ſtates and other diſcreet men of the realm be- 


ing in the ſaid parliament : this is obſerved by Mr. Fox in 


his Acts and Monuments, part 1. p. 77 3. whereupon he con- 


cludes, that this was no act of parliament, but an act of the 
king and clergy like that of 5 R. 2. before-mentiond, which 


O 


was declared void, becauſe the commons never aſſented, as 


is before obſerved. | 


Hut the truth is, the commons did aſſent to this act, tho 
their aſſent be not expreſſed in the parliament-roll as it is en- 
tred, as appears in the ſpeech of the ſpeaker of the commons 
to the king the laſt day of the parliament, Rot. Parl. 2 H. 4. 
n. 47. where they thank the king for the remedy he had or- 


dained in deſtruction of the heretical doctrine of the ſes ; 


and beſides in the ſame parliament-roll, n. 81. © Inter peti- 


“ tiones communitatis, Item prient les communes, qe quant 
* aſcun home ou feme, de qel eſtate ou condition ql ſoit, 


5 I doit 


1 — * > 7 — 
” 8 * * — pn * 
S2 FREE \--- 4 — 


- 
— erg * hy 


2D j — 
3 = 


K — Eon —ͤ ͤ „—— 
— TEES SET — 


— — XR — 2 3 
= ha — = AAR = 
P 


— * "> 
=> 


— — — 
Tre . — 


7 


— I I IT. 
7 ej 


—FT-——- — — 


2 5 


Eos EEE 


E 


IT 9 = 
—— — eno——_—— 


— v — —— — 
4 : * bed 2 
- © he Fen 


— — 


— 


—— — 
n 


— — 2 — 
— — — 


q * 3 
. 


** "=o T * ets 
> SEM + - 
E OS 5 2 
—— == coi 1 —  _———>———__k -- co - 3 : 


2 —— ——  _gp 
200 AR 
» 


398 Hiftoria Placitorum Coronæ. 


« ſoit priſe & impriſone per Lollardie, qe maintenant ſoit 
meſn en reſpons, et eit tiel judgement, come il ad deſervy 
en example dautres de tiel male ſect per ligierment ceſſer 
lour malveys predications, & Jour tenir al a foy chriſtian. 
Ro. le Roy le voet. : „„ en LCD 
It is true this was never drawn up into a diſtinct act, for 
the proviſion by the ſtatute of 2 H. 4. cap. 15. had a full and 
effectual proviſion for it; but this petition of the commons 
with the king's aſſent was the principal baſis, upon which the 
ſtatute of 2 H. 4. cap. 15. was built, and the ſtatute was drawn 
up upon both petitions, as well that of the commons, as that 
of the clergy both put together, as was uſual in thoſe times, 
and fo warrants the recital of the preamble of the printed 
ſtatute of 2 H. 4. of the petition both of the clergy and com- 
mons (), and every man knows, that in the times of Hen- 
7y IV. and afterwards the true profeſſors of the chriſtian 
religion, (that yet for the ſame were ſentenced as heretics,) 
came under the reproachful title of Lollards. COS 


cc 
44 
Lc 


cc 


I)his act of 2 H. 4. doth not determine what is hereſy or 
what not, but leaves it to the deciſion of the dioceſan, which 
wild and unbounded juriſdiction they had and uſed, till 2 5 
H. 8. this therefore was their power at common law, and the 
temporal judge or power was to give credence herein to their 
ſentence, but yet the conſequence thereof being but to be 
left to the ſecular power, the ſecular power might exerciſe 
his own diſcretion, and grant a writ de heretico comburendo, if 
he were fatisfied of the juſtice of the ſentence, or forbear 
the granting it, if he were not ſatisfied, that the thing 
charged was a real hereſy, or that the eccleſiaſtical judge had 
proceeded fairly in the caſe. ())h IE 
55 3 . | | e But 


( *9 This petition of the commons a- 


mounts to no more, than that the TLol- 
lards ſhould be cald to an account and 
puniſhed according to their deſerts, but 


contains nothing in it, which can be a 


warrant for ſuch ſevere penalties, as are 

provided by that act, theſe proceeded 

from the petition of the clergy. 

| (#) But by the papal conſtitutions this 
liberty is not allowd to the ſecular pow- 

er, for by thoſe conſtitutions it is provi- 


ded, That the puniſhment of heretics 
mult not be relaxed or delayed. Conſtir, 
Innoc. IV. cap. 24. and 32. Clem. IV. 
Conſtit. XIII. and“ That all magiſtrates 
« under the penalty of excommunication 
muſt execute the penalties by the in- 
© quiſitors impoſed on heretics without 
« reviſing the juſtice of them, for hereſy 
* 1s a crime merely ecclefiaſtical.” Con- 


ſtit. X. Bull, Rom. Tom. I. p. 453. 


cc 
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But there were ſome points of power introduced by this 
act, and given to the dioceſan, which he had not at the 
common law, wiz. 
1. Power to arreſt and impriſon perſons ſuſpect of bere⸗ 
{y, for altho the pope's decretals had before this pretended 
to give power of impriſonment to the dioceſan, Extr. de pa- 
nit, cap. 3. in. to, 2 that power never obtaind in England, 
till this act of 2 H. 

2. Power to fer Sat eltreat fines upon the der, 
Power to deliver over immediately to the temporal of- 
ficer a relapſed or contumacious heretic to be burnt without 
expecting the king s writ de heretico comburendo, with this no- 
table advantageous clauſe whereupon credence (hall bo  &fven to 
the dioceſan or his commiſſary. 

And accordingly the bilhops after this at put the Gs 
in ure by their own immediate warrant or order delivering 
the party to the ſheriff to be executed; but yet the conclu- 
| Hon of their ſentence ran moſt commonly as formerly, viz. 


lord Cobham, Fox, part 1. Pp. 734. committing him from hence- 
forth to the ſecular power, and judgment zo do him thereupon to 
death. 


the dioceſan or his commiſſary. 
But yet as to the firſt point of the ſtatute, the TE "Th 


nizance and power to determine, whether that for which the 
and if it appeared to the temporal judge not to be hereſy, 
judge might deliver the party impriſond upon an Habeas 


_ as was done M. 5E 4. Rot. 143. B. R. in Keyſer's 
caſe 


appointing him to be left to the ſecular power, and fo leaves 
him, but ſometimes, as in the definitive ſentence againſt the 


Now it is true, that upon the ſentence of the dioceſan 
the ſheriff or officer, or any other were not to diſpute, he- 
ther the ſame were truly hereſy or not. 1. Becauſe it was 
an act within their cognizance and juriſdiction. 2. Becauſe 
it is by 2 H. 4. enacted, that credence herein ſhall be given to 


ing of perſons ſuſpect of hereſy, the temporal judge had cog- 
party was impriſoned by the dioceſan were hereſy or not; 


tho the dioceſan had certified it to be hereſy, the temporal 
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caſe (o), and the party detaining him is puniſhable in an action 
of falſe impriſonment, as was done in Warner's caſe (), M. 11 
H. 7. Rot. 327. both which caſes are at large reported, Co. 
P. C. cap. 5. þ. 42. and therefore in caſes of ſuch return upon 
an Habeas Corpus, or juſtification by this act in falſe impriſon- 
ment, the particular hereſy mult be ſet forth, what it is, that 
the temporal judge may judge, whether it be hereſy or no. 
u this ſtatute it appears, 1. That the dioceſan might con- 
vict of hereſy, and thereupon the party convict be left to the 
ſecular power, which ſettles the doubt raiſed by Firzh. N. B. 
269. 2. That he might convict an heretic, ſo as to ſubject 
him to the puniſhment of death not only in caſe of relapſe 
after abjuration, but alſo in caſe of refuſal to abjure. 3. The 
power of convicting an heretic is not limited to the dioceſan 
only, but alſo to his commiſſary in order to his execution by 
the ſecular power. ) 
Alfter this enſued the ſtatute of 2 H. 5. cap. 7. againſt here- 
_ tics and Lollards, and thereby it is enacted, 
1. © That all temporal officers be ſworn to deſtroy all 
| © hereſies and errors, commonly called Lollardy, and that 
A they be aſſiſting to the ordinary, when required, at the 
„ ordinary's charge. F 
2. That when perſons are convict of hereſy, and left 
to the ſecular power by the ordinaries or their commiſſa- | 
< ries, their lands in fee-limple ſhall after their death be for- 
feit to the king or lords, of whom they are held, others 
than the ordinaries and commiſſaries themſelves, and all 
their goods. J To CC 
3. © That the juſtices of the king's bench, of the peace, 
and aſſiſe, ſhall have power to inquire of ſuch errors and 
hereſies called Lollardy, and their abetters, &c. and make 
out procels of Capias againſt them. 5 


Ke 


| 3 Fs That 


(o) Keyſer's hereſy was, that being as any of bis neighbors, 10 H. 7. 17. 
excommunicated by the archbiſhop of (y) Warner's hereſy was, that he ſaid 
Canterbury; he ſaid, that notwithſtand- he was not bound to pay tithes to the cu. 
ing that, he was not excommunicated he- rate of the pariſh, where he dwelt. 
fore God, for his corn yielded as ell, 1 Rol. Rep. 110. 3 Co. Inſtit. 32. 
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4. That ſuch Lollards and their indictments be deliverd 
over by indenture to the ordinaries or their commiſſaries, 
who thereupon are to proceed to their acquittal or con- 
viction, but the indictment to be only as an information, 
« not as evidence againſt the offender, but the ordinaries to 
* commence their proceſs againſt them, as if there were no 
indictment. Fn 55 
5, © Puniſhment for eſcapes is by forfeiture of goods and 
ſeizure of lands till he return 3” and ſome other proviſions. 
This is the firſt law, that gave forfeiture of lands in fee- 
ſimple of an heretic convict, and executed, and the firſt law, 
that ſettled the forfeiture of their goods, tho forfeiture of 
goods were de facto uſed before. (q) „ 
ho in ſome reſpects it enlarged the ordinary's power, yet 
it may ſeem ſome kind of curb upon them to have an in- 
dictment previous, yet I find them not reſtrained from pro- 
ceeding, tho there were no ſuch previous indictment. © 
Uitherto there was no limitation or reſtraint, what ſhould 
be or what ſhould not be hereſy, whereupon death might be 
inflicted, but the ordinary's power was left arbitrary and un- 
Fan,, ;;; 
Buy the ſtatute of 25 H. 8. cap. 14. there was a great alte- 
ration made as to the point of hereſy. „5 0. 
1. The ordinaries were not to proceed againſt any for 
| hereſy without preſentment or indictment thereof before the 
king's juſtices, or an accuſation by two lawful witneſſes at the 
leaſt, and that before any citation or proceſs by the ordinary. 
2. That perſons convict by the ordinary of hereſy, and 
refuling to abjure, or having abjured relapling, ſhall be burnt 
by the king's writ de heretico comburendo firſt had and ob- 
tained for the ſame. . . 
z. Tho it do not poſitively limit what only ſhall be here- 
ly, yet it enacts what {hall not be accounted hereſy. 1. Speak- 
ing againft the authority of the pope. 2. Speaking againſt 
{piritual laws made by the authority of the ſee of Rome re- 
pugnant to the laws of this realm, or the king's prerogative, 
and indeed it was time to make this proviſion, the papal au- 
CS thority 
4] Co. P. C. 43. 
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thority being now in a great meaſurè taken away by act 


of parliament. 


. Perſons accuſed of hereſy ſhall and may be letten to 


bail either by the „ or in their default by two juſtices 
of the peace. 


IV. By the ſtatute of 31 H. 8. cap. 14. 4 farther aeration 
was made touching hereſy. 

1. Six articles are declared and enacted, 1. T hat in the 
ſacrament of the altar after conſecration there remains no 
ſubſtance of bread and wine, but the ſubſtance of Chriſt. 


2. That communion in both Lins is not neceſſary ad ſalutem. 
z. That prieſts may not marry by the law of God. 4. That 


vows of chaftity ought to be kept by the law of God. 5. Thar 
private maſs is neceſſary to be continued. 6. That auriculat 
confeſſion is neceſſary to be retained and uſed. 

2. That to preach or to declare, or hold opinion againſt 


the firſt article touching tranſubſtantiation ſhall be adjudged 


hereſy, and the perſons convict thereof, their aiders, Oc. 


convicted thereof in the form underwritten ſhall be adjudged 


heretics; and ſuffer death by burning without any benefit of 


abjuration, ſanctuary, or clergy, and ſhall forfeit his lands to 
the king, as in caſe of high treaſon. 


3. That if any openly preach againſt the laſt five artic bs, 


and be thereof convict or attaint by the laws underiviitten, 
every ſuch offender ſhall ſuffer death as 4 telon without bene 
fit of clergy or ſanctuary. 


4. Thar if any perſon publiſh or - declare his opinion n againſt 


the five articles latt mentiond, he ſhall for the firſt offente for- 


feit his goods, the profits of his lands during his life, and ec- 


cleſiaſtical promotions, and be impriſoned at the king's will, 


and upon the ſecond convi iCtion ſhall luffer as A felon without 


benefit of ckergy. 


. The king is empowerd to iſſue commiſſions directed to 
the archbiſhop or biſhop of the dioceſe, and the chancellor 
and others, or three of them, whereof the archbiſhop or bi- 
thop, or chancellor to be one, to take information by oath 


of twelve men, or the teſtimony of two lawful perſons of 
all hereſies, Te. 


4 6. The 


2a 6— 


— 


8 _—_ 
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6. The ordinaries within their ſeveral juriſdictions to take 
information of hereſies, and juſtices of peace, c. to take in- 
quificions touching hereſies; theſe informations and inquiſi- 

| tions to be certified to the commiſſioners above-mentiond. 
J. The commiſſioners or any three of them to make pro- 
ceſs againſt the offenders into all the {hires of England and 
Wales, as in caſe of felony, and upon their appearance ſhall 
have full power and authority to hear and determine the ſaid 
offenſes according to the laws of this realm and this ſtatute. 
8. Commithoners or two of them have power to bail per- 
ſions acculed, till trial. . 

9. No challenge to be admitted but for malice or enmity, 
trial of forein pleas by the commiſſioners, no eſchetes to the 
lords; with lome 88 
This act, tho it doth not in expreſs terms repeal the ſta- 
| tute of 2 H. 5. yet it doth in a great meaſure alter it. 1. In 
point of juriſdiction, for here the proceeding to judgment is 
to be by commiſſioners under the great ſeal, and not by the 
ordinary or eccleſiaſtical juriſdiction. 2. The offenſe of he- 
reſy now in a great meaſure is made a ſecular offenſe, eſpe- 
cially in the five laſt articles, which are made felony. z. Tho 
the commiſſioners have power to proceed upon accuſations, 
as well as indictment, yet the trial of the offender was to 
be by jury, and the words hear and determine, Wc. import 
))) EEE „ | 

Thus the law flood until 1 E. 6. with ſome ſmall varia 

tions in 34 C35 H. 8. cap. 1. but by the ſtatute of 1 E. 6. 

cap. 1 2. all the before mentiond ſtatutes, wiz, 5 R. 2. 2 H. 4. 

2 H. J. 25 H. 8. 31 H. 8. 35 H. 8. and all other ſtatutes made 

in the time of Henry VIII. concerning religion are repeald. (7) 

Huy the ſtatute of 1 & 2 f & M. cap. 6. the ſtatutes of 
5 R. 2. 2 H. 4. and 2 F. 5. are revived; but the ſtatutes in 
Henry VIII. times, repeald by 1 E. 6. ſtood {till repeald, and 
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) So that the puniſhment of hereſy 


then ſtood as it was at common law be- 


fore any ſtatute made againſt it, notwith- 
ſtanding which there were ſome exam- 
ples in this reign of perſons burnt for he- 
rely, vis. Joan Bocber and George van 
Parre, who were put to death much a- 


gainſt the will of that good king by the 
over-perſuafion of archbiſhop Craumer, 
for which reaſon (as biſhop Burnet re- 
marks) what that archbiſhop afterwards 
ſuffered in the ſucceeding reign was 
thought a juſt retaliation on him. Bur- 
net's Hiſt. of Reformation, Vol. II. P. 112. 


8 N. 18 
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thus they continued till 1 Elix and if there had needed any 
farther repeal of the ſtatutes of 2 5 and 31 H. 8. beſides what 
was done by 1 E. 6. yet the ſtatute of 1 & 2 R&M. cap. 8, 
in fine hath this clauſe, that was never repeald by the ſtatute 
of 1 Eliz. nor any other ſtatute ſince made, viz, © That the 
« eccleſiaſtical juriſdiction of archbiſhops, biſhops and ordina- 
ries be in the ſame ſtate for proceſs of ſuits, puniſhments 
of crimes, and execution of cenſures of the church, with 
knowledge of cauſes belonging to the ſame, and as large in 
theſe points as the {aid juriſdiction was in the 20th year of 


cc 
cc 


c 


dds 


« Henry VIII.“ which doubtleſs repeald all acts made be- 


tween 20 H. 8. and 1 @ 2 B NM. in derogation or altera- 
tion of the eccleſiaſtical juriſdiction, or the ſtyles or forms of 


their proceeding by Henry VIII. or Edward VI. 


V. I come now to the time of queen Elizabeth. 
By the act of 1 Eliz. cap. 1. there are theſe alterations: 


1. The ſtatutes of 1 © 2 P. WG M. cap. 6. 5 3. 2+ 4. 


2 H. F. are repeald, ſo that now the whole juriſdiction touch- | 
ing hereſy ſtands as it did at common law, with ſuch far- 


ther additions as are made by that ſtatute of 1 Elix. 2. The 
queen, her heirs and ſucceſſors to have power to iſſue com- 
milions under the great ſeal to exerciſe all juriſdictions ſpiri- 


tual and eccleſiaſtical within this kingdom, and to viſit, re- 


form, redreſs, order, correct, and amend all errors, hereſies, 


ſchiſms, c. which by any ſpiritual or eccleſiaſtical power can 


or may be lawtully reformed. 3. That ſuch commiſſioners 
{hall not have power to determine any matter to be hereſy, 
but only ſuch as have been heretofore determined to be he- 


reſy : 1. By the authority of the canonical ſcriptures. 2. Or 


by any of the firſt four general councils, or any other gene- 


ral council, wherein the fame was declared hereſy by the ex- 


preſs and plain words of the ſaid canonical ſcriptures. 3. Or 
ſuch as ſhall hereafter be determined hereſy by parliament 


with the aſſent of the clergy in their convocation. 


Upon this ſtatute theſe things are obſervable : 

1. By this ſtatute the antient common law was revived 

for the conviction of heretics, and delivering them over to 
the ſecular power, which might at common law be done ei- 
4 5 ther 


425 


ther in a provincial council, or by the dioceſan alone, and ac 
cordingly, it is {aid Co. P. C. cap. 5. (/) the conviction of here- 
tics was practiſed in the queen's time, but I find no particu- 
lar inſtance thereof in the queen's time (x), but in the caſe of 
Legat, 9 Fac. it was ſo reſolved by four judges, and accord- 
ingly put in ure, and upon ſuch a conviction before the dio- 
celan a writ de heretico comburendo might and did iſſue in the 
caſes of Legat and Wightman convict of Arianiſm before the 
"dioceſan, and left to the lecular power, who were accordingly 
burnt (u) . vide Baker's Chronicle, p. 445. 5 
2. There was another method of conviction of hereſy, 
and thereupon delivering over to the ſecular power, and exe- 
cution of the offender by writ de haretico comburendo, namely 
by ſentence of the commiſſioners for eccleſiaſtical cauſes in- 
ſtituted by the ſtatute of 1 Eliz, but this takes not away the 
conviction of hereſy by the dioceſan or in a provincial coun» 
cil, but theſe remain as they did at common law; and thus 
it was done 17 Elix upon John Peters and Henry Dirwert (x), 
Flemings, convict of hereſy before the commiſſioners for Ana- 
baptiſm, and thereupon a writ de heretico comburendo iſſued. 
3. That this act reſtored the iſſuing of a writ de heretico 
comburendo (y) according to the courſe of the common law 
againſt a man convict of hereſy, and refuſing to abjure, or 
having abjured relapled, and thereupon deliverd to the ſecu- 
777 no a wr Ces 
And note, that this writ is no writ of courſe, nor can the 
chancellor or keeper iſſue this writ upon a fienificavit by the 
commiltoners or dioceſan without a ſpecial warrant, for that 
the king may fee cauſe to ſuſpend the iſſuing thereof, or 
| wholly ſuperſede it, or pardon the ſentence, for it may fo 


_ Hiſtoria Placitorum Corong. 


— 


fall out, that the dioceſan 


OO) P. 40. 5 

() That is of a conviction in a pro- 
vincial council, or before the dioceſan 
alone, for of convictions before the com- 


miſſioners ſome inſtances are here men- 


tiond by our author. | 
(ui) But yet ought not to have been 
ſo by law, according to the opinion of 
lord Coke, for that the ſtatute of 2 H. 4. 
caß. 15. which gave the writ de Þere- 


rico comburendo was repeald, and at 


hath adjudged a thing to be he- 
$L - 


rely, 
conimon law no ſuch writ lay upon a 


conviction by the ordinary, 5 Co. Rep. 
23. J. 12 Co. Rep. 56, 92. 


() Their names were Fohn Miel 


macker and Hendrick Ter Hort. 

() The act lays nothing about this 
writ one way or other, but only repeals 
the ſeveral ſtatutes relating to hereſy, 
and ſo leaves the matter, us it was at 
common law, 
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W | reh, or a party to be an heretic, which 3 in truth and reality 


if 

WW 

1 is not ſo, or it may be the prey may retract, and ſo be capa- 
3 ble of mercy. 


4 But the courſe was for the dioceſan alone, if the con- 
1 viction were ſingly before him, or for the dioceſan with the 
WW | ccConſent of the commiſſioners, if the conviction were before 
| 55 them, by ſignificavit under the ſeal of the dioceſan to return 
WW the convidtion into the chancery, and then the ſame is brought 
1 before the king and his council, and after deliberation by the 
. | king with his council a ſpecial warrant iſſues from the king, 
by the advice of his council, to the chancellor or keeper, tos 
gether with the tenor of the writ de heretico comburendo ex- 
preſſed in the warrant, and commanding the chancellor or 
keeper to iſſue it under the great ſeal, w hich warrant is filed 
for the keeper's indemnity : this was the form which was uſed 
17 Ex in the cale of the Anabaptiſts above-named ; and 
note, alilio the conviction were before the commiſſioners, yet 
=_ the dioceſan was one of the commifſſioners, and his ſeal to the 
= fignificavis, ſo that there were the jun ces of both authori« 
ties, Viz the authority of the dioceſan according to the courſe 
of the common law, and ef the commiſſioners according to 
the power given by the ſtatute of 1 Eliz. and we have reaton | 
to believe, that the ſubſequent convictions in the queen's time 
purſued this form, and poſſibly that of Legat's in 9 Fac. might 
be in the ſame nature, tho the reſolution of the judges, upon 
which it ſeems the procels was formed, takes notice only of 
the diocelan. 


4. That the forfeiture of goods c or lands by convition of 

| herely is by this act repeald. 
5. Here is the firſt boundary, that was ſet to the extent of 
hereſy as to the matter thereof, what only ſhall be adjudged 

| herely (x); and altho this clauſe refer expreſly only to the 
commilhoners, yet it is to be the meaſure and rule for dios 
ceſans, and the convictions in their proceedings againft heretics. 


" Ye} Fo But | 


(2) And preat cauſe there was for this left, fnce it is unavoidable, but differen? 
limitation, as appears from the fore men- interpretations will in many caſes be put 
tiond caſes of Keyſer and Warner, and even upon ſcripture, fo long as the uſe 


others, 12 Co. Rep. 58. altho, as our au- of reaſon and liberty of cheught conti- 
thor fays, there {li]l is too great a latitude nuts. 
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But it is true, it is not ſo particular and certain, a might 
have been withed, for according to the inclination of the 
judge voſhbly ſome would determine that to be hereſy by 
the canonical ſcriptures, which poſſibly is not at all hereſy, 
z0r contrary to the canonical fc riptures ; but howloever it 
brought herely to a greater certainty than before, 
Upon this ſtatute of 1 Elix theſe things ſeem to me to 
be true: 1. That the fignificavit of the conviction of hereſy 
ought to contain, even at common law, the particular hereſy, 
whereof the party was convict, and Without ſach particular 
fignificavit no writ de heretico comburinds ought to iſlue; and 
the reaſons are, 1. Becauſe it concerns the higheſt temporal | 
interelt, that any man can have, namely his le, and for this 
_ reaſon even in {maller temporal concerns a general cauſe or 
return of hereſy or criminouſneſs is not ſufficient ; it is not a 
{ufficient cauſe of refuſal or non-· admiſſion of a clerk to allege, 
that he is criminoſus © non idoneus, or that he is ſchiſmaticus inde· 
teratus. 5 Co. Rep. 53. a. Specot's caſe, and the reaſon is very well 
given, coment que nappent al court la roygne a determiner ſchiſmes 
ou hercſies, uncore [original cauſe del ſuit eſteant matter, dont 
le court le roy ad conuſans, le cauſe del ſchiſme ou herefie, purque 
le preſentee eſt refuſe, covient eſtre alledge en certain al entent 
le court le roy poit conſult ove divines a ſcaver, fi ceo ſoit ſchiſms 
o nemy; and upon the ſame renſon it is, that in Keyſer's caſe 
upon an Habcas Corpus, and Warner's caſe upon a falle impri- 
ſlonment, that, altho the ſtatute of 2 H. 4. enable the ordi- 
nary to atreft Tos hereſy, it is not a ſufficient return or juſti- 
fication to ſay the party was an heretic, or ſuſpect of he- 
rely, but he mult return the particular herely, for which he 
was fo arreſted, that the court may judge upon it; and tho 
the temporal court hath no original cognizance of hereſy, yet 
it being incident to a temporal intereſt, namely the liberty of 
4 man's perſon, the temporal court ſhall judge, whether it 
be hereſy or no 00 *); and accordingly 1 in thole caſes they did ad- 
Judge 
© This i is certainly agreeable to the king's courts, or if any authority but 
law of the land, 2 Co. Inſit. 615, 623. al- what was eccleſiaſtical, accordingly we 
tho it be what the clergy have always find a decree of Boniface V. Whereby 
diſreliſhed, who never liked to ſubmit * all powers, lords temporal, and rec- 


their proceedings to the judgment of the © tors with their officers are os, ro 
* 
| judge 
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judge that to be no hereſy, which the biſhop returned as an 
hereſy, and in the one caſe the priſoner was diſcharged, and 
in the other caſe recoverd by an action of falſe imprifon- 

ment. Co. P. C. cap. 5. 2. Altho hereſy be a caſe of eccleſi- 
cat cognizance and juriſdiction, and as long as it onl 
concerns eccleſiaſtical cenſures, (and-ſo far forth only) faith 
is to be given to them, *till reverted by appeal, yea altho it 
ſhould in the ſentence itfelf moſt evidently appcar, that it 
was not hereſy, yet as to the inflicting of death at common 
law they had no power, bur all they could do was to com- 
mit him to the lecular power, their buſmeſs was then at an 

end; but now begins the concern of the ſecular power, and 
5 herem they were not, as Iacqueys, only to follow what the 
eccleſiaſtical judge had done, for now the life of a ſubject 
was concerned either to be taken away or not, and that 
merely by the ſecular power, and herein the ſecular power 
had a judgment of dilcretion of their own, which they are 
to exerciſe, but yet cannot do it, unleſs the ſpecial matter of 
the hereſy be certified to them. 

2. Admit a general certificate without ſhew ing the parti- 
cular cauſe of hereſy were good at common law, yet ſince 
the ſtatute of 1 Eliz. it muſt be particular, . an act of 
parliament, which belongs to the interpretation of the com- 
mon law, directs what fn all be hereſy and what not, and tlie 
king md his council are to give the warrant for iſſuing the 
writ, and therefore muſt be àſcertaind, whether it be an he- 


rely within the deſcription of this ft and the chancellor or 


keeper of the great ſeal is to aflix the ſeal and iſſue the writ, 
and therefore oupht to be ſatisfied by the fignificavit, that it 
is an herely within that act, and if he be not, he is not to 
leal it, for it concerns the lite of a ſubject ; thele are not 


4 ES bare 


* judge or take cognizance of hereſy, this decree is confirmed by the general 
it being merely ecclefizitical, or to re- council of Conſtance, ft "/. 4.5. See the con- 
- fuſe to execute the puniſhments in- ſtitutions of archbiſhop Boniface, cap. de 
* Joined by them, or any way directiy or impetrantibus prohibitiones, &c. cap. de 
indirectly to hinder their Proceſs or malitia judicis ſecularis, &c. & C. de 
ſentence under the pain of excommu- poena im pedientium, &c. See allo arch- 
* nication, which if they obſtinately lie biſhop Bancroft's objections, 2 Cov. Inſtit. 
under for a year, they are to be con- gol, 609, Ec. Codex Ig. EL 
demned as heretics; ” Sext. decretal. Auglic. p. 1066. Pref, to Codex, F. 1 
li 5. tit, 2. cap, Inquiſitionis negotium 3 
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bare miniſterial acts by the king 104 his council or chancellor 
in ſubſervience to the eccleſiaſtical juriſdiction, but they are 
acts judicial, where they are to exerciſe both a legal and well 
warranted diſcretionary judgment, and therefore muſt have 
the cauſe before them upon the ſignificavit, and not by a bare 
general ſtory of a conviction of hereſy, and therefore if upon 
the return of the fjgnificauit, whereby the party is convict 
and ſentenced either as an obſtinate or relapſed heretic, it 
hall by the particularity of the return appear, that it is not 
hereſy, there ought no warrant to be granted for the iſſuing 
of the writ, and if granted, yet the writ ought not to be 
ſealed, and therefore the certificate or r fgnjficavis muſt be ſpe- 
cial and certain. (*) 

Again, this definition or circumſcription of hereſy 3 is by 
an act of parliament, and tho the matter of it, viz. Hereſy, 

be of eccleſiaſtical cognizance, yet the interpretation of the 
act of parliament is of a temporal cognizance, eſpecially 
where a temporal intereſt, and the oreateſt temporal intereſt 
in the world, namely BG: 1s concerned : we have many acts 
of parliament, that concern matters of eccleſiaſtical cogni- 
zance, as touching clergy and purgation, touching matri- 
mony and the prohibited degrees, yet when theſe acts of par- 
liament come to be expounded, the temporal Judge hath the 
cognizance of them. 
The ſtatute of 2 H. 4 „ bath two notable. clauſes, one 
whereby the ordinary wg power to arreſt for herely, there 
is in that clauſe no expreſs proviſion, that credence ſhall be 
given to the ordinary, and therefore if he arreſt for that, 
which is not hereſy, the arreſt is unlawful, and as an inci- 
dent to an intereſt at common law, vi the liberty of the 
lubject, the temporal court hath power to determine, whe- 
ther it be hereſy or not, as is above ſhewn : the other clauſe 
is a power committed to the ordinary to deliver over the 
party convict to the ſheriff to be executed without any writ | 
de heretico comburendo. This was introduCtory of a new law, 
and therefore the ſheriff or officer might pothbly ſcruple not 
5 M only 


(Y The ſame reaſoning holds in grant- for that, affecting the liberty of a man's 
ing the writ 4c excommunicato capiendo, perſon, concerns a e interelt. 
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only whether there were ſuch a ſentence (a), but whether the 
thing, for which the party was condemned as an heretic, 
were really hereſy ; but to avoid all difficulties of this Kind 


this unuſual claule is added, that herein credence ſhall be given 


to the dioceſan or his commiſſary. 


* 


Wie are here in the caſe of an act of parliament, an act 


that introduceth a new circumſcription of hereſy, an act that 


concerns the life of the ſubject, in a buſineſs, which after the 
ordinary hath peſſed his ſentence, is now wholly left to the 
ing, who, tho he be ſupreme in matters eccleſiaſtical as well 
temporal, yet in the iſſuing of his writ de heretico combu— 


% is looked upon by the eccleſiaſtical judge, as acting by 
icculir power, for that is the concluſion of the ſentence, 

. that he be left to the ſecular power, in this he acts not 
+ toriatly but judicialty, and therefore upon all accounts 
bare a certain return of the cauſe of the hereſy, and 
appear to him, or to the chancellor, that is to ſeal 
that the return contains not any certainty of the 

or that, which is returned as an hereſy, be not ſuch 
is deliribed by the ſtatute of 1 Eliz. no writ de heretic 


cCotuburendo ought to iſſue, whether the conviction be by the 


ugh commiltion, or dioceſan, or convocation, (C? 


2 


4) There could be no room for this 
ſc:uvle, becauſe, unleſs the ſheriff was 


Preſent at pronouncing the ſentence, the 
ordiniry had no power by 2 H. 4. to de- 
liver the heretic to the ſheriff, nor could 
the ſhoriff proceed to execute him with- 
vat a writ. | 

() Since our author wrote, altho no 
alteration. his been made in the deſini— 
tion of hereſy, which {till ſubfiits upon 
the foot of the ſtatute of 1 lig. yet the 
ſovercr part of the puniſhment is taken 
away, and the doubt removed, whether 
the party be liable to a writ de heretico 
combirendo, for by 29 Car. 2. cap. 9. 
this weir and all proceedings thereon, 
and all capital puniſhments in purſuance 
of eccleftaitic2l cenſurcs are utterly abo— 
I:fied and tiken away, ſo that here ſy 
Is nd, puniſhable only with excommu— 
nication, (except in the caſe of a clergy- 
man, who is alſo to be deprived and 


CHAD. 


degraded ; ) the civil effeas of which 
are, that the party excommunicated is 
diſibled from making a will, $7877. of 
Wills, part 2. F. 22. or from ſuing for any 
debt or legacy, Lid. part 5. J. 6. or do- 
ing any legal act, Co. Lit. 133. L. and if 


the party do not ſubmit within forty 


days after publication, upon a /7gnificav't 
into chancery, there iſſues a writ fe c- 

contmunicato cnpiendo, by virtue of which 

he may be arreſted and detained in pri- 

ſon, till he do ſubmit; ſo that there ſeems 

now to be no material difference between 

a ſimple heretic and a relapſed heretic, 

for excommunication not being a defini- 

tive ſentence, but only a proceſs for con- 
tempt to inforce obedience to the ſen- 

tence, whenever the party complies with 

it by retracting, doing penance, Ec. al- 

tho a relapſed heretic, he is to be ab- 

ſolved. | 
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CHAP. XXXI. 


Concern homicide and firſt of ſelf-kil- 
ling or felo de ſe. 


FAving cone thro the pleas of the crown touching high 
trealon, miſpriſion of treaſon, and petit treaſon, the 
order that I have propoſed leads me to conſider of felony, 
Oc. and theſe are of two kinds, felonies by the common 
law, and felonies made ſuch by act of parliament. 

Felonies by common law are ſuch, as either concern the 
taking away of life, or concern the taking away of goods, or. 
concern the habitation, or concern the abtreten of the exe- 
cution of juſtice i in criminal and capital cauſes, as eſcapes, re» 

(cues, Tc. 
In the firſt place therefore come to be conſiderd thoſe fe- 
lonies or offenſes, that relate to life or the taking away 
thereof without due proceſs of law; and this again is either 
tbat, which concerns the loſs of lis happening to 4 man's 

ſelf, or happening to another. 
As to the firſt of theſe, namely the conſideration of that 
offenſe or crime, that concerns a man's own life, where there 
is no other offender but the ſufferer, this falls under theſe 
two heads or diviſions. 

I. Homicidium ſui-ipfius, or felony = 4 man's ſelf. 

IT. Infortunium, Or pure accident, or at leaſt, where no 
other reaſonable creature is concerned | in the effecting of it. 

Of the former of thele in this chapter. 

Felo de ſe or ſuicide is, where a man of the age of dil 
cretion, and compos mentis voluntarily kills himſelf by ſtab- 
bing, poiſon, or any other way 

No man hath the abſolute intereſt of himſelf, but 1. Ged 
almighty hath an intereſt and propricty in him, and there- 

fore 
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— ͤ— Irons 


fore ener i is a fin againſt God, The king hatli an 

intereſt in him, and therefore the inquiſition in cal of {elf 

murder is felonice & voluntariè ſeipſum inte) fecit & murderavit 

contra pacem domini regis. ; 5 
Co. Litt. §. 194. fol. 127. a. M. 11 Fac. Wright's caſe, a 

man to the intent to make himſelf impotent, and thereby 

to have the more colour to beg, cauſed another to ſtrike 
off his hand, for this they | were both indicted, fined and ran- 
ſomed. 

A man or woman as to capital Gulet i is of the . age of 
diſcretion at fourteen years old : vide que ſupra dia Feed 

Cap. 3. 

Com pos mentis. 

If he loſe his memory by ſickneſs, infirmity, or r accident, 
and kills himſelf he is not felo de ſe, neither can he be ſaid 
to commit murder upon himſelf or any other. 

If a man give himſelf a mortal ſtroke, while he is non 
_— and recovers his underſtanding, and then dies, he is 
felo de ſe, for tho the death complete the homicide, 

ze act mult be that, which makes the offenſe. 


B 22 E. z. Coron. 244. Co. P. C. 54. vide ſupra cap. 4. who 
{hall be ſaid non comnpos. 


It is not every melancholy or hypochondriacal 8 
that denominates a man non compos, for there are few, who com- 


mit this offenſe, but are under ſuch infirmities, but it muſt 
be ſuch an alienation of mind, that renders them to be mad- 
men or frantic, or deſtitute of the ule of reaſon: a lunatic 


killing himſelf in the fit of lunacy is not fals de ſe, otherwilc 
it is, if it be at another time. 


What a voluntary killing. 


If a man voluntarily give himſelf a mortal wound, and 
die within a year and a day of that wound, he is felo de le, 
and he cannot purge the crime, nor the forfcicure inflited by 
the law, by his repenting of what he had done. 3 E. 4. 4. 
It muſt be ſimply voluntary, and with an intent to kill 
himſelf. 
If 4. with an intent to prevent a gangrene beginning 1 in 
his hand doth without any advice cut off his hand, by which 


3 he 


1 2 
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he dies, he is not thereby felo de ſe, for tho it was a vo- 
luncary act, yet it was not with an intent to kill him 
ſelf. 
It is ſaid Co. P. c. p. 54. and by Mr. Dalton, cap. 92, (a), that 
if 4. gives B. a ſtroke, that he falls to the ground, B. draws 
his knife and holds it up for his own defenſe, A. in haſte fal- 
ling upon B. to kill him falls upon the knife, whereby he is 
wounded to death, A. is felo de ſe, and for that they cite 44 
E. z. 44. 44 40 17. where indeed it is adjudged, and that 
rightly, that B. is not guilty, and ſhall not forfeit his goods, 
and that it is not barely ſe defendendo, for he did not ſtrike, 
only held up his knife, and ſo is ſimply not guilty; and all 
that Knivett ſays is, Eſt trove, que le mort occiſe lui meſme, 
and adjudged that B. is not guilty, nor his goods forfeit : 
but Knivert ſays not, that A. is felo de ſe, neither indeed 
is he, but it is only per infortunium. 


there he had boon felo de ſe, becauſe that a0, whereby he in- 


had taken its effect upon B. de quo infra. 

Touching the forfeiture of Felo de ſe. 

Jie doth not forfeit his lands nor his wife's Aer 
But he doth forfeit his goods and chattles. 
As to the relation of the forfeiture. 


huſband drowns himſelf, the leaſe is forfeited, and the wife 
ſurviving ſhall not hold it againſt the king or almoner, Plowd. 
Com. 260. b. Dy. 108. Dame Hale's caſe, in which all the 


king and a common perſon coming together, the king's title 
ſhall be preferred, but yet they concluded, chat the forfeiture 
relates to the firſt act, whereby the felony was committed, 


title commenced in the life of the huſband, and amounted to 
5 N | a fore 


' fx) Ne Edi: 1 727. cap. 144. 


hut if A. had ſtricken at B. with a knife intending to Kill : 
him, and miſſing B. had ſtricken himſelf, and kild himſelf, 2 


tended to murder B. ſhall have the ſame c We ul then ic 
kill himſelf or any other perſon, as it ſhould have done, if 1 i 


Baron and feme joint purchaſers of a term for years, the 


Judges agreed, but ſeem to intimate different reaſons : Weſton | 
held the relation was only to the death, but the title of the 


namely the throw! ing himſelf into the water, and fo the king's 


n - * 


” of | 


. 
. 
. 
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a forfeiture in his life-time, when by law it was in his power 
either by his diſpoſal or forfeiture, as by outlawry, to bind 
the intereſt of the wife, and therefore they ſay, that if a vil- 
lain give himſelf a mortal wound, and the lord ſeize the 
goods, and then the villain die of the wound, the king ſhall 
have the goods againſt the lord, and with this agrees Little. 
ton, 8 E. 4. 4. | 1 ; 

That the law was well reſolved in that caſe I do not doubt, 


but I am not ſatisfied, that the relation of the forfeiture is to 


the time of the ſtroke to all purpoſes, no more than in caſe 
of another felony, for ſuppole a man ſhould give himſelf a 
mortal ſtroke and live eleven months after, how ſhall he ſup- 
port himſelf and his family ? — 

But whereas in other caſes of other felonies the forfeiture 
as to goods relates neither to the ſtroke, nor to the death, but 
to the conviction, here the forfeiture relates not barely to the 


preſentment or inquiſition, but to the death in caſe of a felo 


de ſe, for being his own executioner he prevents any formal 


conviction, as in other felonies. 


But yet in order to this forfeiture it is neceſſary, that there 
ſhould be a record to entitle the king, viz. an inquiſition. 
Inquiſitions therefore in this caſe are of two kinds, wiz, 


if the body cannot be ſeen, then it is inquiſible before the 


juſtices of oyer and terminer, yea or before the juſtices of 
peace of the county, for it is a felony, and within the ex- 


tent of their commiſſion, H. 37 Elix B. R. Laughton's caſe, Co. 


P. C. p. 55. (b), and accordingly adjudged M. 1656. in Greeve's 
cale. 5” ED „„ 8 

And ſo if an indictment of felony be before commiſſioners 
of oyer and terminer or gaol- delivery, &c. and a fugam fecit 


be preſented, if proceſs be made againſt thoſe, that have the 


goods, the flight may be traverſed, for it is but an inqueſt of 
office, and ſhall not conclude. 47 E. z. 26. 
But it is there held, that if an inquiſition be taken before 
the coroner ſuper viſum corporis, that a man is felo de ſe, that 
inquiſition ſhall be concluſive, and is not traverſable by the 
executors or adminiſtrators of the deceaſed, Co, P C. p. 55. and 

1 | . 

(4) In Margine. 


2 
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the like ſeems to be held by Stamford, P. C. p. 18 3. b. where a 
fugam fecit is preſented before the coroner ſuper viſum corporis, 
where it is found, that a murder was committed, and the mur- 
derer fled; and yet the offender himſelf ſhall be received to 
plead not guilty to the indictment or inquiſition before the 
| coroner, as by daily experience it appears, tho Stamford makes 
it there a queſtion whether the fugam fecit be traverſable. 
And therefore I remember in the king's bench in the caſe 
of Barclay it was ruled, that in caſe of an inqueſt before the 
| coroner ſuper viſum corporis, wherein the party was found felo 
de ſe, the inquiſition was quaſhed in the king's bench, be- 
cauſe upon examination it appeared, that the coroner refuſed 
to let the jury hear witneſs on the part of him, that was 
dead, to prove that he was not felo de ſe, for the coroner 
ought to hear evidence on both ſides, partly becauſe it was 
doubted, that the inquiſition in this caſe was concluſive, and 
a conviction, and not traverſable, and the court of king's 
bench, who are the ſovereign coroner, did ſet aſide that in- 
quiſition, and order the coroner to inquire de novo ſuper viſum 
corporis, becauſe the body was yet to be viewed. H. 1658. 
B. R. Barclays cafe. (c) „ 1 5 
If an inquiſition be taken before the coroner ſuper viſum 
corporis, whereby the party dead is found to have died per 
infortunium, if it is ſuggeſted on the part of the king or al- 
moner, that he was felo de ſe, and in the king's bench a writ 
of melius inquirendum is prayed to the ſheriff, it ſeems it 
ought not to be granted, becauſe the coroner is the proper 
officer, and accordingly it was denied in Paſch. 24 Car. 2. and 
if granted and an inquiſition taken, it hath been held void (4) 
by the ſtatute of 28 E. 3. cap. 9. tho many precedents of ſuch 
writs are extant, H. 37 Elix B. R. Croke, n. 13. Harleſtons 
cale, F. N. B. 144, 250. (e) 5 5 „„ 
But it ſeems, if the coroner's inquiſition omit the finding 
of the goods of the felo de ſe, that may be ſupplied by a writ 
of melius inquirendum directed to the ſheriff, for that is not 
within the ſtatute of 28 E. 3. 


Du 
(5) 2 Sid. go, 101. (4) 2 Juder. 20a. ) Edit. 1718. P. 322, 5 54s 


* 
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But whenſoever any inquiſition is taken by the ſheriff by 
a writ or commiſſion of melius inquirendum, without queſtion 
that inquiſition is traverſable. F 

If an inquiſition be taken before the coroner ſuper viſum 
corporis de villis A. B. C and D. and ſays not de quatuor villa 
tis proximè adjacent, according to the ſtatute of 4 E. 1. de co- 
ronatoribus (F), yet it hath been held the inquiſition is good, 
becauſe the ſtatute is only directory. H. 1658. B. R. Barclays 

But altho an inquiſition taken before the coroner ſuper vi- 
ſum corporis in the point of felo de ſe is of great authority and 
a ſufficient record, whereupon proceſs may be made againſt 
thoſe, that detain the goods found in the inquiſition, yet it 
ſeems to me, that it is traverſable in the very point ſo found, 
for it is but an inqueſt of office, and whereupon the party 
grieved thereby can have no attaint, but otherwiſe it is of 4 
preſentment of a fugam fecit before the coroner. 8 E. 4. 4. 
Ihe coroner hath power ſuper viſum corporis to inquire _ 
touching the murder or interfection of the party that is dead, 
and allo of all acceſſaries before, and of their flight, but not of 
acceſſaries after the fact, 4 H. 7. 1 8. b. (H, yet the party preſented 
before the coroner to be principal or acceſſary before is not 
convict by ſuch preſentment, but ſhall be arraigned and plead 
to the felony, and I know no difference between that and 
this; and it ſeems unreaſonable, that by an inqueſt taken 
againſt a dead perſon, whereby he is found felo de ſe, that 
the executors, adminiſtrators, legatees, and children of the de- 
deceaſed ſnould be concluded, and loſe the goods of the de- 
ceaſed without an anſwer by an inquiſition, which may be 
taken by the coroner behind their backs, and I find no book 

1 1 12," @pLets 


(J) This ſtatute was but in affirm- 


ance of the common law, 2r2t. 9. f. 


(8) 2 Sid. 144. See alſo the King ver- 


ſus Croſſe, &c. t Sid. 204. | 
(Y) This caſe ſays nothing directly 
of the coroner's power to inquire of 
acceſſaries, yet by reſolving, that in 
caſe of an acceſſary before the fact 


preſented before the coroner, if it was 


found he fled, he ſhould forfeit his 


goods, but not ſo in caſe of an ac 
ceſſary after the fact, it ſeems ſtrongly 
to imply, that the coroner had juriſ- 
diction in the one caſe, but not in the 
other; and Stamford ſays, that the 
judges in that caſe of 4 H. 7. abridged 
the coroner of a power, which he would 
have uſurped in inquiring of thoſe, who 
were acceſſarios after the murder. See te 


this purpoſe Da!iſon 52. 
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expreſs | in it, but the opinion of my bor Coke F C. 5 5. (i), 
for the doubt of Mr. Stamford P. C. 183. is only upon a fur 
gam fecit, and in the caſe of Barclay 1658. the court of 
Ling bench were not ſatisfied, that it was concluſive. 
P. 45 E. z. inter communia ſracrarii there was a preſent- 
ment (before the coroner, as it ſeems, but it is not ſo expreſſed 
in the record) that Walter Page felonice ſe ſubmerſit, & fic felo 
de ſe devenit, and thereupon a writ iſſued out of the exche- 
quer to inquire what debts were due to Walter Page; the 
ſheriffs of London took an inquiſition, whereby it was found 
that Simon Long of Eſſex was indebted to Walter Page at the 
time of his death in 40 J. by bill, thereupon procets iſſued 
\ againſt Simon Long to anſwer the debt, who came in and con- 
feſſed he owed the debt to Walter Page, dicit tamen, quod do- 
mino reg! reddere non debet, quia qualitercunque preſentatum fuit, 
quod diftus Walterus Page nequiter & felonice ſe ſubmerſit, ut 
 predicitur, idem Walterus Page interfectus ſuit per emulos ſuos, & 
per ipſos in quodam foſſato in Toco wocato the wilds in com. Surrey 
projectus, abſque hoc, quod ipſe aliqualiter ſe ſubmerſit; and 
thereupon iſſue was joined, and by a jury of Surrey found, 
quod dictus Walterus Page fuit interfectus per emulos ſuos, & in 
foſſato projectus, abſque hoc, quod ipſe aliqualiter ſe ſubmerfit. 

There a traverſe was taken to the preſentment, which 
mult needs be before the coroner by the whole circumſtance 
of the caſe, tho the coroner be not mentiond i in the record. 

And with this agrees the book of 8 E. 4. 4. that the find - 
ing of one to be felo de ſe is traverſable, hs found before 
the coroner ; but indeed it holds, that a fugam fecit preſented 
before the coroner is not traverſable, Fi auntient ley de 
corone. () 

If there be two coroners in a county, the 9 muſt 


be given by both, atlagatus eſt per judicium coronatorum, yet 


one of them may take an inquiſition ſuper viſum corporis, 
M. 6 & 7 Elix C. B. . 


1 By 


(i) See alſo to the [Iu purpoſe Hob. (>) See Sramf. Prereg. 46. . 
317. (00 See Hob. 70. 
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By che ſtatute o 2 H. 7. cap. 1. the coroner onght to re- 
turn and certify the inquiſitions taxen by him to che next 
gaol- delivery, or into the king's bench. 

And thus far touching felo de ſe and his 8 

There is another kind of death of a man, which may be 
conſiderable in this place, namely the death 1 man per in- 
fortunium, and this is of two kinds, wiz; 

1. Where one man is the cnt of another man's death 
without any ill intent, and by misfortune : of this 1 ſhall 
treat under the aiftribution of homicide. 

2. When a man comes to an untimely end, where no 
other reaſonable creature concurs to it, and this 1s properly 
per infortunium. 
As where a man falls from an horſe, or bouſe, or boat, 
or into a pit, or a tree or tile fall upon him and kill him, 
or is kild by a beaſt, in this caſe the coroner ought to take 
an inquiry ſuper viſum corporis, and alſo of the manner and 
means, how he came by his death, and of the thing, whereby 
it happend, and of the value chere, becauſe in many caſes 
there is a forfeit belonging to the king as a x deadand, whereof 
in the next chapter. 


CHAP. 
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CHAP. XXII. 
Of deodands.. 


Ree that moveable good, that brings 2 man to an 
untimely death, 1s forfeit to the king, and it is uſually 
: granted by the 855 to his almoner to diſtribute in charitable 
ules. 
But they are not forfeit til the death be Wend which is 
regularly by the coroner, and may be before the commiſſion- 
ers of gaol- delivery, er and terminen, or of the peace, if o- 
mitted by the coroner, and hence it is, that theſe goods, as 
neither the goods of felons of themſelves, felons and other 
outlawed perſons, cannot be claimed by preſcription, becauſe 
there muſt appear a title to them by matter of record, before 
they are forfeited. _ 

Upon the death of a man by miladventure, Tc. the i inqui- 
ſition ought to inquire of the goods, that occaſioned the death, 
and the value of them, and the Villata, where the miſchance 
happend, ſhall be charged with proceſs for the ſaid goods or 
their value, tho they were not deliverd to them (a), EE TH 

"Coffs 298. 
And this is the reaſon, that in every - kane of NE 
der, manſlaughter, c. the indictment finding, that he was 
kild with a fward, ſtaff, Nc. ought to find 4110 the price, 
viz, 5 ſolidorum, becauſe the king is intitled to that inſtru- 
ment, whereby the party was kild, or the value thereof, and 
that, altho it were the {word of e man, and not his, 
that gave the ſtroke, Co. P. C. 57, 58. tho this doth not vi- 


tiate the indictment as to the offenſe itlelt, tho the price 
be omitted. 


Deodands 


(a) This caſe is cited from an Fer by Fitzherbert, who adds at the end of it, 
uud MF. 


„ 
Ine 


8 
. 6 
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Deodands are of two natures: 1. Such as do movtere ad 


mortem. 2. Such as, tho they are quleſcentia, yet occaſion the 
party's death: vide ſtatute 4 FE. 1. de officio coronatoris. 


1. Things moving to death : as if a bealt kill a man, 2 E. 2. 


Coron. 403. if a man be cutting of a tree, and the tree fall 
upon another tree and break down a limb, which falls upon 


a man and kills him, both the limb, and the tree that tell, 


are deodands. 8 E. 2. Coron. 3 98. 


If a man be driving of a cart, ind the cart Call and kill a 
man, the cart and horſes are a deodand, 8 E. 2. Coron. 388, 


and ſo if a cart run over a man and kill him, the cart and 
horſes are forfeit, 8 E. 2. Coron. 403. 3 E. z. Coron. 3 26, 342. (00, 


ſo if the tuber that hangs a bell fall, and kill a man, the 


timber and bell are both forfeit. (c) 


It a man in watering his horle 1 is drowned, the horſe is a 


| deodand. CE. 2. Coro. 401. 


If a man fall into the water, and the water carry king un- 5 


der the. wheel of a mill, whereby he is kild, the wheel is 
forfeited, but not the mall. 2 E. 2. Coron. 329. 


If a weight of earth fall upon a worker in a mine and 
kill him, the weight of earth is forfeit, not the whole mine. 


42 R232. Forfeiture 20. 


A man falls from his horſe againſt a trank; whereof he 
dies, the horſe is forfeit as A deodand, but not the trunk, 


1 3. Coron. 341. 


And yet I find a ſtrong authority, chat in that caſe the 


| horſe is not forfeited, unlets he throw his rider. 


Clauſ. 5 E. 3. part 2. m. 9. It was found by inquiſition, 
Quod Willielmus Daventrie in parochia beatæ Marie Stroud 
in com. Middleſex, cum ad-aquavit quendam equum magiſtri 
ſui, dictuſque Willielmus redeundo de eodem equo per in- 

fortunium cecidit, & cum eodem equo per amicos ſuos ſe- 
“ mivivus deduCtus fuit ad hoſpitium prædicti magiſtri ſui 


4 apud 


c 


* 


C 


«a 


0 


* 


cc 


(b) A cart met a waggon loaded upon reſolved in this caſe in the banks circuit 
the road, and the cart endeavouring to paſs by Pollexfen and Gregory, that the cart, 
by the waggon, was driven upon an high waggon, loading, and all the horfus were 
bank and over- -turned, and threw a per- deodands; beca oh they all moved ad 
ſon, that was in 15 cart, ſuſt before mortem. 1 Sulk. 220 | 
the wheels of the w2290n, and the wag: ic) 8 H. 2. Corrie go; wide contra 
gon ran over him and kild him ; it was Rex ve. Cet, WT Cd. 20). 


Mi. 


— 
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„apud Fleetſtrect in ſuburbio fa & ibidem languidus 
vixit uſque occaſum ſolis, quo tempore obiit ex ata pris 
dicto; & quod predictus equus tempore caſus predict; pet 

16 aliquem vel aliquam non fuit perterr! tus, per quod habuit 

C occalionem recalcitrandi. 

2 "TB inquiſition being removed into the chancery by Cori 

tiorari, thereupon it was adjudged coram rege & concilio, quod 
 equus prediftus tanquam deodand regi in hoc caſu non debet ads 
judicari, and thereupon a writ iſſues to the ſheriffs and coro- 

ners of London reciting the inquiſition: © Jamque diCti cers 

0 * rifications coram 10815 & concilio noſtro inſpecta & ple- 

aius examinata, nobis & dicto concilio noſtro videtur, 

« quod equus predictus tanquam deodand” nobis in hoc caſu 

non debet adjudicari,” commands the ſheriff and coroners, 

** quod exactionem, quam Johanni Bleburgh (the matter of the 
- horſe) vel plegiis, vel manucaptoribus luis in hac parte pro 

© equo prædicto vel e m_ pretio nobis tanquam deodand' red- 
« dend' feciſtis, ſuperſedeatis omnino, & diſtrictionem in hac 

parte factam fine dilatione relaxetis,” TR. apud Guilford 

18 Novemb. 

Which judgment 1 is of greater weight, than any hoe cited, 
and may be a great guide in cafes of this nature, and there 
fore I have cited it at large: : 1. It is a reſolution ſubſe- 
quent to all thoſe judgments, that are above-mentiond, 
for the laſt of them is the 3 E. 3. and this is 5 E. 3. 
Again, 2. It is a a ſolemn judgment g given in chancery coram 
rege & concilio upon great examination, and the whole caſe 
ſtated in the inquiſition, and every man knows, that under- 
ſtands any thing of records of thoſe times, that coram rege & 
concilio was the king's legal council, namely the chancellor, 
trealurer, keeper of the privy leal, jultice of the one bench 
and the other, chancellor and . of the Exchequer : theſe 
uſually met in chancery upon ſuch occaſions under the ſtyle 
of concilium. 

3. It is a judgment given by the king and council againſt 
the ſorfeiture, the whole caſc appearing upon the inquiſition, 
v nich is of greater moment, than a judgment given for the king, 
becaule given by hinutelf and his officers agamit his own intereſt. 

FE 2, Now 
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2. Now touching deodands of things not moveable, 
If a man be drowned in a pit, tho the pit cannot be for- 
feited, the coroner may charge the townſhip ro ſtop the 
pit, and make entry thereof in his rolls; and if it be not 
done before the next eyre or gaol-delivery, the townſhip ſhall 
- be amerced. #8 E. 2, on ants oo inn Toni 
If a man falls from an hay-rick, whereby he dies, it is ſaid 
(nota, not adjudged) that it ſhall be forfeit. 3 E. 3. Coron. 3 48. 
If a man be getting up a cart by the wheel to gather 
plums, and neither the cart nor horſes moving, the man falls 
and dies, neither the cart nor horſes are forfeit, but only the 
wheel. 8 2. Grow. os. 1 
It ſeems, that if a man be under the age of fourteen 
years, and falls from a cart or horſe, it ſhall not be a deo- 
dand, becauſe he was not of diſcretion to look to himſelf; 
but if a horſe, bull, or the like kill him, or if a cart run 
cover him, there it ſhall be a deodand, 8 E. 2. Coron. 389. 
Stamford P. Cor. 2 1. a. Co. P C. p. 57. for there it ſhall be 
imputed to the neglect of the keeper of the goods, that did 
the miſchief; and ſo it is, if a tree fall upon one within the 
age of diſcretion, it is a deodanct. . 
Iouching deodands in ſhips or boats, theſe things are ob- 
ſervable: „„ „ 
I. If a ſhip or boat be laden with merchandize, tho it 
fall out that a man be kild by the motion of the ſhip or boat, 
yet the merchandize are no deodand, tho it be in the freſh 
water; but if any particular merchandize fall upon a party, 
whereby he dies, that particular merchandize ſhall be a deo- 
dand, 5 not the ſhip. Britton, cap. 1. de office de coroner, 
S. I 14. 3 op 5 | 
: If a ſhip or veſſel be ſailing upon the ſea, and a perſon 
Fall out of the ſhip and is drowned, the ſhip is no deodand. 
Hy the antient conſtitutions of the admiralty it ſeems, that 
if a man were drowned upon the ſea by falling off from the {hip 
under ſail, there was no deodand due, nor if he died by the 
fall of a maſt or ſail- yard, or otherwiſe ; but indeed in the 
articles of inquiry in the court of admiralty, mentiond in 
the black book of the admiralty, one of the articles is to in- 
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quire oK them, that take any eden belles n * nil of 
any gold, ſilver or jewels found upon any man {lain upon the 
ſea, drowned in the fea, or {lain with a maſt in the ſhip, or 
with the yard of the ſhip, or with any other thing, which is 
the cauſe of the death of any man, that in ſuch caſe appurtt» 
ent al admiral per prendre & adminiſtre per lalme, ce queſt mort, 
le moiety, & [autre moiety a doner al feme celui, queſt mort, ſes 
infans, freres au ſoers, fil ad aucunes but certainly this never 
obtaind, for without queſtion the goods of the deceaſed were 
no deodands, but only the goods that moved to his death. 
Rot. Par. 51 E. 3. n.73. The commons pray, Que come i 
ad un cuſtome uſe parmy ceſt realme, que fi aſcun home ou gar- 
ſon eſchie hors de aſcun niefe, batelle, ou autre veſſel en le mere, 
haven, ou autre ewe, & ſoit veriſſe, le dit veſſel ad eſtre forfeite 
au roy, ou autres ſeigneurs de franchiſes, to the great eee 5 
of mariners and ſhipping, and therefore pray, que nul neiſe, 
batell, ne autre 188 ſoi forfeirable — pur le cauſe ava 
All. 
Reſp. En le mere ne doit pas deodand eſtre a jugge, mes quan 
al ewe freſh le roy ent ferra ſa grace, ou lui pleyſt. 
The like petitions were renewed Rot. Par. 1 H. 4. n. 154. 
IH. F. u. z 5. 14H.6. n.26. but they obtaind no other an- 
ſwer, than that the law be obſerved _ 
Vet that anſwer in 51 E. 3. is a ſufficient 1 chat 
no deodand is to be upon ſuch a death happening upon the 
ſea, and with this difference touching the forfeiture of a ſhip 
or other thing, as deodands in mari & in aqud dulci, agrees 
Bratt. Lib. III. cap. 5. p. 122- and cap. 17. p. 136. in fine, 
v that de ſubmerſis in aqua dulct batelli, de hs tales ſub- 
merſi fuerunt, apprecientur, ſed non in mari, nec ſunt deodanda 
ex infortunio in mari. 
And with the ſame agrees Fleta, Lib. I. cap. 25. 6 9. de 
ſubmerſs, fi de molendino ceciderit vel carecta vel 4 batello, quam- 
vis carcatis, dum tamen in aqud dulci, ſecus quam in ſalſa, and 
goes farther, but too far, viz. that the veſſel with its lading, 
and the cart with its lading, and the mill, with all that is 
moveable in it, are deod 2 
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But now, what ſhall be ſaid the ſea or ſalt water? 
My lord Coke, ubi ſupra, viz. p. 5 8. ſaith, and that truly, 
the arm of the ſea is included herein; and by the book of 
22 Aſſze, pl. 93. fo far as the fea flows and retlows is an 


arm of the lea. 


And thus far of deodands. LD ” 
I ſhall only add this one thing more relating to the coro- 


ner's office touching thoſe, that come to a violent death dz 


ſubito mortuis it the townlhip bury the body before the coro- 
ner be ſent for, the townſhip ſhall be amerced; and if the 
coroner come not to make his inquiry upon notice given, he 
{hall be fined in eyre, or in the king's bench, or before the 


juſtices of eaol-delivery. 


CHAP. XXXIIL 


Of homicide, and it's ſeveral kinds, and 


firſt of thoſe conſiderations that are ap- 
plicable, as well to murder as man- 


[ins diſpatched the buſineſs of ſuicidium or ſelſ- murder, 


and per infortunium fimplex, I come now to conſider of 
homicide, as 1t relates to others. 5 

And this is of three kinds: 1. Purely voluntary, viz. mur- 
der and manſlaughter. 2. Purely involuntary, as that other 


kind of homicide per infortunium. 3. Mixt, partly voluntary, 


and partly involuntary, or in a kind neceſſary, and this again 
of two kinds, viz. inducing a forfeiture, as ſe defendendo, or 
not inducing a forfeiture, as, 1. In defenſe of a man's houte. 
2, Defenſe of his perſon againſt an aſſault in vid regia. 3. In 

4 8 advance- 
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advancement or execution of juſtice, and according to this 
diſtribution I ſhall proceed, 7 „ 
I ſhall begin with thoſe matters conſiderable, which are 
applicable as well to homicide, as to murder. 
Murder is a killing of a man ex malitia precogitata ; homi- 
cide is killing a man without forethought. malice. . 
It is a miſtake in thoſe, that think, that before the ſtatute 
of Marlebridge, cap. 26. all killing of a man, tho per infortu- 
nium or fe defendendo, was murder, for the ſtatute ſaith, that 
murdrum de cetero non adjudicetur coram juſticiariis, ubi infor. 
tunium tantummodo adjudicatur, ſed locum habet murdrum de in- 
terfectis per feloniam tantum, © non aliter, and therefore they 
thought that before this ſtatute a man ſhould be hanged for 
killing another in his own defenſe. 21 E. 3. 17. b. (a) 
But the truth is, murdrum in this caſe was but an amerce- 
ment, that was antiently impoſed upon a townſhip, where 
the death of a man happend (5); and this appears by many 
hundred old charters of the kings of England, eſpecially to 
biſhops and monaſteries, whereby it was granted, that they 
and their poſſeſſions ſhould be quit de murdro & latrocinio a— 
mong divers other immunities, whereby we muſt not think 
that they had power granted them to commit murder or 
theft, but they were thereby acquitted of thoſe common a- 
mercements, uſually in thoſe antient times impoſed in eyre 
upon vills for murder and theft committed there. . 
Io make up the crime of homicide or murder there muſt 
be theſe three concurring circumſtances. RO | 
I. The party mult be kild, antiently indeed a barbarous 
aſſault with an intent to murder, ſo that the party was left 
for dead, but yet recoverd again, was adjudged murder, and 
(2) See alſo 2 Co. Inſtit. P. 148. who time after his wounds, it was no mur- 
is of that opinion. | | der, becauſe he might diſcover the mur- 
( This is ſo plain, that it is matter derers, the meaning of which is not, 
of ſurprize, that any ſhould miſtake it; that the offender would not in thoſe | 
the word 91747142 uſually ſignifying a caſes be liable to be indicted and puniſh- 
ſecret killing of another, ſo that the ed for murder, but that the vill or town- 
murderer was not known, for if the ſhip would not in ſuch caſes be liable to 
murderer was known, it was not in this any amerciament. Brat, Lib. III. de co- 
ſenſe murder; as if the murderer was Yona, cap. 15. P. 135. a. Mik Leg. An- 
taken, & judicium ſuſtinuerit, nullum e- glo- Saæ. p. 280. vide ſupra p. 39. in no- 


rit murdrum, quia conviucitur felonia, tis, vide paſtea cap. 3 5. See allo Kelyuge 
or it the murderd perſon lived for fome 121. | 


— 
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petit treaſon, 15 E. 2. Coron. 383. but that holds not now, 
for the ſtroke without the death of the party ſtricken, nor 
the death without the ſtroke or other violence makes not the 
homicide or murder, for the death conſummates the crime. 

It remains therefore to be conſiderd, to what intents the 
offenſe of murder or manſlaughter relates to the ſtroke or 
other cauſe of the death, and to what pur poles it relates to 
the death only. 

If a man give another a mortal ftroke, and he lives a 


month, two or three, or more, and die within the year and 
day, the title of the lord by eſchete to avoid meine incum- 


brances relates to the ſtroke given, and not only to the death. 


Plomd. Com. 263 3 Dame Hale's caſe. 


If a man give another a mortal ſtroke, and he dies thereof 


within a year and a day, but meſne between the ſtroke and 


the death there comes a general pardon, whereby all miſde- 


meanors are pardoned, this doth pardon the felony conſe- 
quentially, becauſe the act, that is the offenſe, is pardoned, 


tho it be not a felony till the party die. Ibid. 401. Cole's caſe. 
If a mortal ſtroke be given on the high fea, and the party 


comes to land in England and die, the admiral ſhall not have 
juriſdiction in this caſe to try the felon, becauſe the death, 


that conſummated the felony, happend upon the land, nor 
the common law ſhall not try him, becaule the ſtroke, that 


made the offenſe, was not infra corpus comitatits, 5 Co. Rep. 


106. b. Sir Henry Conſtable's cale, 2 Co. Rep. 93. a. Bingham's 
caſe, Co. P. C. p. 48. and Lacie's cale 25 Elix. cited chere to 


that purpoſe; de quo alibi. 


At common law, if a man had been fielckion | in one county 
and died in another, it was doubtful whether he were indict- 


able or triable in either, but the more common opinion was, 
that he might be indicted, where the ſtroke was given, for 
the death is but a conſequent, and might be found tho in 


another county. 9 E. 4. 48. 7 H. 7.8. and if the party died 
in another county, the body was removed into the county, 
where the ſtroke was given, for the coroner to take an inqueſt 


ſuper viſum corporis, 6 H. 7. 10. but now by the ſtatute of 


2 C 3 E. 6. cap. 24. the juſtices or coroner of the county, 
2 where 
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where the party died, ſhall ; inquire and proceed, as if the 
ſtroke had been in the Cine county, where the party died. 
On the other ſide, as to ſome reſpects, the law regards the 
death as the conſummation of the crime, and not merely 
the ſtroke. 
If a party be kild in one county, the coroner r ſuper wiſum 
corporis might at common law inquire of all acceſſaries or 
procurers before the fact, tho the procurement were in an- 
other county, 20 H. 7. Kelw. 67. b. per omnes juſticiarios An- 
pliz; but now by the ſtatute of 2 & 3 E. 6. cap. 24. the in- 
dictment and trial of the acceſſaries ſhall be in the county, 
Where they were acceſſary, viz procuring, abetting or re- 
ceiving. 
If a party be mortally wounded, and the hater taken 
and in the cuſtody of the conſtable, and he ſuffer him to eſcape 
before the wounded perſon die, it is not felony in the con- 
| fable, tho he die after within the year, 11 H. 4. 12. Plow. | 
Cum. 40. Cole's cal, © 
If a ftroke be given the 1ſt of January, od the party die 
the 11t of March following, the year and day to bring an ap- 
peal is to be accounted from the death, and not from the ſtroke, 
contrary to the opinion of Stamford P. C. 63. a. quod vide Co. 
P. C. p. 53. & ſur ſtatute de Glouc. cap. 9. (s), 4 Co. Rep. 12. b. 
| Haydon's caſe, Statut. 3 H. 7. cap. 1 
If A. give a mortal firoke the iſt of Janus Y and the party 
lives till the 1ſt of February, and then dics of the ſtroke, 
the concluſion of the indictment is belt, Et fic præfatus A. c. 
modo © forma prædictd inter fecit murdravit, becauſe it ap- 
plies to the whole caſe. 2. But if it be, Et fic præfatus A. 
predicto 1 Januarii ipſum, Tc. interfecit © murdravit, it is 
| naught, becauſe it is no murder til] the party dies, 4 Co. 
Rep. 42. Haydon's caſe, vide ibidem Katharine Hume's cafe. 
3. But if it conclude, Et fic prefatus A. ipſum, Oc. prædicto 
1 Februarii interfecit & murdravit, it is good, becauſe then 
the murder is complete, 4 Co. Rep. 47. 4. Wigge's gale, tho 
in ſuch a caſe of a ſtroke at one day or one place, and a 
death at another day or place, the beſt concluſion, and that 
which 
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vhich is in common ule at this day is, Et fic prædictus A. ib- 


ſum, c. modo & forma predictis interfecit & murdravit. 
And thus far touching the relation to the ſtroke or death. 
Now what ſhall be ſaid a killing and death within the 

year and day. 
If a man give another a Woche which i it may be, is not 

in itſelf o Wicht, but that with good care he might be 


cured, yet if he die of this wound within the year and day, 
it is homicide or murder, as the caſe i is, and fo it hath been 


always ruled. 
But if the wound or hurt be not mortal, but with ill ap- 


plications by the party, or thoſe about him, of unwholeſome 
 lalves or medicines the party dies, if it can clearly appear, 


that this medicine, and not the wound, was the cauſe of his 


death, it ſeems it is not homicide, but then that muſt appear 
dearly and certainly to be ſo. 


But if a man receives a wound, which is not in itſelf mor- 
tal, but either for want of helpful applications, or neglect 
l it turns to a gangrene, or a fever, and that gangrene 
or fever be the ned e cauſe of his death, yet this is mur- 
der or manſlaughter in him, that gave the ſtroke or wound, 
for that wound, tho it were not the immediate cauſe of bs 


death, yet, if it were the mediate cauſe thereof, and the fe- 


ver or gangrene was the immediate cauſe of +3 death, yet 


the wound was the cauſe of the gangrene or tever, and io 
conſequently i is cauſa cauſati. 


If a man be ſick of ſome ſuch dee which poſſibly by I 


of nature would end his life in half a year, and another gives 
him a wound or hurt, which haſtens his end by irritating 
and provoking the diſcaſe to operate more violently or ſpee- 


dily, this haſtening of his death ſooner than it would have 


been is homicide or murder, as the cafe happens, in him, that 
gives the wound or hurt, for he doth not die ſimply ex viſt 
; cations dei, but the 5 that he receives haſtens it, and an 


offender of ſuch a nature ſhall not apportion his own wrong, 


and thus I have often heard that learned and wile judge juſtice 
Rolle frequently direct. 


J 


2 . If 
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If a man either by working upon the fancy of another, or 
poſſibly by harſh or unkind uſage put another into ſuch paſſion 
of grief or fear, that the party either die ſuddenly, or contract 
ſome diſeaſe, whereof he dies, tho as the circumſtances of 
the caſe may be, this may be murder or manſlaughter in the 
ſight of God, yet in foro humano it cannot come under the 
judgment of felony, becauſe no external act of violence was 
offerd, whereof the common law can take notice, and ſecret 
things belong to God; and hence it was, that before the ſta- 
tute of 1 Fac. cap. 1 2. witchcraft or faſcination was not felo- 
ny, becauſe it wanted a trial, tho ſome conſtitutions of the 
civil law make it penal 5555 
If a phyſician gives a perſon a potion without any intent 
of doing him any bodily hurt, but with an intent to cure or 
prevent a diſeaſe, and contrary to the expectation of the phy- 
fician it kills him, this is no honucide, and the like of a chi- 
rurgeon, 3 E. z. Coron. 16 3. And I hold their opinion to be 
erroneous, that think, if he be no licenſed chirurgeon or phy- 
ſician, that occaſioneth this miſchance, that then it is felony, 
for phyſic and ſalves were before licenſed phyſicians and chi- 
rurgeons; and therefore if they be not licenſed according to 
the ſtatute of 3 H. 8. cap. 11. or 14 H. 8. cap. 5. they are 
ſubject to the penalties in the ſtatutes, but God forbid that 
any miſchance of this kind ſhould make any perſon not li- 
cenſed guilty of murder or manſlaughter. © 
Theſe opinions therefore may ſerve to caution ignorant 
people not to be too buſy in this kind with tampering with 
phyſic, but are no ſafe rule for a judge or jury to go by: 
we ſee the ſtatute of 34 & 35 H. 8. cap. 8. diſpenſeth with 
the penalty of thoſe former ſtatutes, as to outward applica- 
tions and medicines for agues, ſtone, or ſtrangury, which may 
be adminiſterd by any perſon, and the preamble of the ſta- 
tute tells us, that if none but licenſed chirurgeons ſhould be 
uſed in many caſes, many of the king's ſubjects were like to 
periſh for want of help. 


But if a woman be with child, and any gives her a potion 
to deſtroy the child within her, and ſhe take it, and it works 
ſo ſtrongly, that it kills her, this is murder, for it was not 
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ed 


given to cure her of a diſeaſe, but unlawtully to deftroy her 


child within her, and therefore he, that gives a potion to this 


end, muſt take the hazard, and if it kill the mother, i it 18 


murder, and ſo ruled before me at the aſſizes at Bury in the 


year 1670. 


And certainly if that opinion ſhould obinin,” that if © one 


not licenſed a phyſician ſhould be guilty of felony, if his pu- 


tient miſcarry, we ſhould have many of the poorer ſort of 
people, eſpecially remote from London, die for want of help, 
leſt their intended helpers might miſcarry. 

This doctrine therefore, that if any die under the hand 


; of an unlicenſed phyſician, it is felony, is apochryphal, and | 


firted, I fear, to gratify and flatter doctors and licentiates in 
phylic, tho it may, as I ſaid, have its uſe to make people 
cautious and wary, how they rake upon them too much i in 


this dangerous employment. 


If a man have a beaſt, as a bull, cow, horſe or dog, uſed 


to hurt people, if the owner know not his quality, he is 


not puniſhable, but if the owner be acquainted with his qua- 
lity, and kcep him not up from doing hurt, and the beaft 
kill a man, by the antient Fewiſh law ( J the owner was to die 


for it, Exod. xxi. 29. and with this ſeems to agree the bod 
of 3 E. 3. Coron. 311. Stamf. P. C. 17. a. wherein theſc things | 


teem to be agreeable to law. 
1. If the owner have notice of the quality of his beaſt, and 


it doth any body hurt, he is chargeable with an action I it. 


2. Tho he have no particular notice, that he did any ſuch 


rhing before, yet if it be a beaſt, that is fere nature, as a lion, 


a bear, {1 wolf. yea an ape or monkey, it he get looſe and do 


h. arm to any perſon, the owner is liable to an action for tbe da- 


mage, and to I knew it adjudged in Andrew Baker's cale, whoſe 


child was bit by a monkey, that broke his cham and got looſe. 


z. And therefore in caſe of ſuch a wild beaſt, or in cate 


f a bull or cow, that doth damage, where the owner knows 


of it, he mult at his peril keep him up ſafe from doing hurt, 
er tho he ule his diligence to keep him up, if he eſcape and 
do hirm, the owner is liable to anſwer diimages, 
1 4. But 
(®) Vide ſufra p. z. i uctis. 


8 
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But as to the point of felony, if the owner love no- 
tice of the quality of the ox, Oc. and uſe all due diligence 
to keep him up, yet the ox eil looſe and kills a man, this 
s no felony in the owner, but the ox is a deodand. 
But if he did not uſe that due diligence, but thro neg- 
ligence the beaſt goes abroad afrer warning or notice of his 
condition, and kills a man, I think i it is man ſlaughter 1 in the 
Owner. | 
6. But if he did purpoſely let him loole, or wander abroad 
with delign to do milchict, nay tho it were with deſign only 
to tright people and make tport, and it kill a man, it is mur- 
der in the owner, and J have heard, that long ſince at the aſ- 
ſizes held at St. Albans for Fer ifordſtire it was ſo ruled, and 
the owner h. anged for it, but this is but an hearſay. 
I a man hy poiton to kill rats, and a man caſually take 
it, whereby he is poiloned, this is no felony, but if a man 
y poilon to the intent that B. ſhould take it, to be poiſoned 
therewith, and C. by miſtake takes it, ad 18 one to 
death, this is murder, tho it were not intended for him. 
Dalt. cap. 93. (4 *. 9 Co. Rep. 81. b. A Ines Gore's cale, Plowd. 
Com. 47 4. Saunder's Cale. 
And altho the party t: ke the poiſon himſelf by FRE per- 
Auaſion of another in the abſence of the perſuud er, yet it is 
a killihg by the per! luder, and he is principal in it, tho ab- 
ent at the taking of it. 4 Co. Rep. 44. C. Vauxe's cate. 
gives poiſon to B. intending to poiion him, and B. 
ignorant of it give it to C. a child, or other near relation of 4. 
againſt whom he never meant 1 nd C. takes it and dies, 
this i murder in 4. and a poiloning by bim, Plowd. Com. 
474. 4. Dalt. cap. 93. but B. becuuſe ignorant, is not euilry. 
If A. gives purging comfits to B. to "make iport, and not 
to hurt ny and B. dies thereof, it is a killing by 4. but not 
murder, but manſlaughter. Dalt. cap. 9 3. 
There are ſeveral ways of killing, 1. By expoſing a ſick or 
weak perſon or infant unto the cold to the intent to Geltroy 
him, 2 E. z. 18.6. whereof he dieth. 2. By laying an im- 
potent perſon abroad, o chat he may be expoſed to and re- 


cCeire 


4 Nec Fit. 1727. cap. 145. P. 471. 
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ceive mortal harm, as laying an infant in an orchard, and co- 
vering it with leaves, whereby a kite ſtrikes it, and kills it. 


6 Elix Crombt. de Pace 24. Dalt. cap. 93. (e). 3. By impri- 


ſoning a man ſo ſtrictly that he dies, and therefore where 
any dies in gaol, the coroner ought to be ſent for to inquire 

of the manner of his death. 4. By ſtarving or famine. 
5. By wounding or blows. 6. By poiſoning. 7. By laying 
noiſome and poiſonous filth at a man's door, to the intent 


by a poiſonous air to poiſon him, Mr. Dalton, cap. 93. out 
of Mr. Cook's reading. 8. By ſtrangling or ſuffocation. 


 Moriendi mille figure. 
A man infected with the plague, having a plague ſore run- 


ning upon him, goes abroad, this is made felony by the ſta- 
tute of 1 Fac. cap. 3 1. but is now diſcontinued (f); but what 


if ſuch perſon goes abroad to the intent to infect another, 


and another is thereby infected and dies? whether this be not 


murder by the common law might be a queſtion, but if no 


ſuch intention evidently appear, tho de facto by his converſa- 


tion another be infected, it is no felony by the common law, 
tho it be a great miſdemeanor, and the reaſons are, 

1. Becaule it is hard to diſcern, whether the infection ariſe 
from the party, or from the contagion of the air, it is God's 


arrow, and 5 


2. Nature prompts every man, in what condition ſoever, 
to preſerve himſelf, which cannot be well without mutual 
(( V 

3. Contagious diſcaſes, as plague, peſtilential fevers, ſmall. 


pox, Tc. are common among mankind by the viſitation of 


God, and the extenſion of capital puniſhments in caſes of 
this nature would multiply ſevere puniſhments too far, and 


give too great latitude and looſe to ſevere puniſhments. 


II. The ſecond conſideration, that is common both to mur- 


der and manſlaughter, is, who ſhall be ſaid a perſon, the kil- 
ling of whom ſhall be ſaid murder or manſlaughter. 


5 2 1 


(09 New HFdit. cap. 145. P. 469. longer, than until the end of the firſt 
{f) It was made at firſt to continue no ſeſſion of the next parliament, 


— 
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If a woman be quick or great with child, if ſhe take, or 
another give her any potion to make an abortion, or if a man 
ſtrike her, whereby the child within her is kild, it is not 
murder nor manſlaughter by the law of England, becauſe it 
is not yet in rerum natura, tho it be a great crime, and by 
the judicial law of Moſes (g) was puniſhable with death, nor 
can it legally be known, whether it were kild or not, 22 E. z. 
Coron. 263. ſo it is, if after ſuch child were born als, alid 
baptized, and after die of the ſtroke given to the mother, 
this is not homicide. 1 E. 3. 23. b. Coron. 146. 

But if a man procure a woman with child to deſtroy her 
infant, when born, and the child is born, and the woman in 
purſuance of that procurement kill the infant, this is mur- 
der in the mother, and the procurer 1s acceſſary to murder, 
if abſent, and this whether the child were baptized or not. 
70. Rep. 9. Dyer 186. 

The killing of a man attaint of flooy, otherwiſe than | in 
execution of the ſentence by a lawful officer lawfully ap- 
pointed, is murder or manſlaughter, as the caſe happens, and 
tho there was ſome doubt, whether the killing of a perſon 

outlawed of felony were homicide or no, 2 E. 3. 6. yet it is 
| homicide in both caſes. 27 Aſix. 41. Coron. 203. 

If a perſon be condemned to be hanged, and the ſheriff 
behead him, this is murder, and the wife may have : an ap= 
peal. 35 H. 6. 58. 0 

If a man be attaint in a premunire, whereby he is put out 
of the king's protection, the killing of him was held not ho- 
micide. 24 H. 8. B. Coron. 197. but the ſtatute of 5 Eliz, 
cap. 1. (i) hath now put that out of queſtion * it to 
be le (k) 

If a man kill an alien enemy within this kingdom, yet it 


is felony, unleſs it be in the heat of war, and in the actual 
exerciſe thereof: 


5 8 | | II. The | 


(g) Exod. xxi. 22. —_ in the ſheriff to kong bim till 
(h) See alſo Co. P. C. p. 52. quere, in he be dead? 

caſe of treaſon, (where the ſentence is, (i) Tn fine. 

that the party ſhall be hanged, but not (k) See Coron. 203. where it is de- 


till he be deed, Sc.) if the king remit clared felony to Kill one outlawed for 
all, but the banging, whether it be not felony. | | 
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III. The third inquiry is, who hall be ſaid a perſon kit 
ling. 

An infant under the age of fourteen years in preſumption 
of law is ſuppoſed without diſcretion, and therefore prima 
acie he cannot commit murder or manſlaughter, but being 


| indicted thereof, upon not guilty pleaded he ought to be found 


not guilty. 

But if he be above that age, in prefumprion of law he | is 
of diſcretion, and may be guilty. 

But if he be under the age of fourteen, yet if upon cir- 


Rs ag it can appear, that he hath 1 he may be 


convict of felony. 3 H. 7. 1. b. 12. 4. (I) 

If a man be non compos mentis, and kill a man, he is to 
plead not guilty, and ſhall be acquitted, and is not driven to 
purchaſe a pardon, tho antiently it was fo uſed. TOI. 8 


N C. 16. b. © libros ibi. 


And the ſame law it is of a lane that kills a man Li 
the time of his lunacy ; but if it be in thoſe interv: Is, when 
he hath his underſtanding, then he 1s a _ ſed de bis ſupra. 


5. „ 
If chere be an actual forcing of a man, as if A. by force 


take the arm of B. and the weapon in his hand, and there- 


with ſtabs C. whereof he dies, this is murder in A. but B. is 


not guilty. Dalt. cap. 93. p. 242. (n). Plowd. Com. 1 9. a. 


But if it be only a moral force, as by threatning, durels, : 
or impriſonment, Wc. this exculeth not. 

A feme covert is in law under the coercion of her huſhand, 

and therefore, if {he commit larciny or burglary together 


with her huſband, the huſband is in law guilty, but regularly 
the wife is not guilty. Stamf. 26. a. Coron. 160. Dalt. cap. 


104. þ. 267. () 


But if ſhe commit murder, or treaſon, or r manſlaughter, it 


is no plea to ſay ſhe did it by coercion of her huſband, but 
the is guilty, tho committed with her huſband. Dals. id. 


3 HAP. 


(1) Vide ſupra, P. 27. n) New Edit. cap. 145. P. 4173, (=) New Fair. 
Cap. 157. P. 503. | 


— —————— 
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CHAP. XXXIV. 
Concerning commanding, counſelling, or 
abetting of murder or manſlaughter. 


A this title may ſeem more proper under the title of 
X principal and acceſſaries, yet becaule it relates to the in- 
quiry, who {hall be ſaid a murderer or manſlayer, and is 
common in ſome reſpects to both crimes, I ſhall take up the 
conſideration thereof here. 1 . 5 
„e that counſels, commands, or directs the killing of any 
8 if he be abſent, is an acceſſary to murder before the 
In caſe of poiſoning, he that counſels another to give poi- 
ſon, if that other doth it, the counſellor, if abſent, is but 
acceſſary before. Coke P. C. p. 49. Sir Thomas Overbury's caſe. (a) 
But he that actually gives or lays the poiſon to the intent 
to poiſon, tho he be abſent, when it is taken by the party, 
pet he is principal, and this was Weſtoy's cafe (b), Co. P. C. _ 
P. 49. in Sir Thomas Overbury's caſe, and 4 Co. Rep. 44. b. 
33 8 „„ f 
In caſe of murder, he, that counſelled or commanded be- 
fore the fact, if he be abſent at the time of the fact commit- 
ted, is acceſſary before the fact, and tho he be in juſtice 
equally guilty with him, that commits it, yet in law he is 
but acceſſary before the fact, and not principal. 
If 4. command B. to beat C. and he beat him ſo that he 
die thereof, it is murder in B. and 4. if preſent, is alſo guilty 
of the offenſe, if abſent, he is acceſſary to murder. Dalt. 
cap. 93. (c). Plowd. Com. 47 5. b. Co. P. C. p. 51. 3 E. 3. Coron. 
8 5 5 


If 


(a) See State Tr. Vol. I. P. 331. b) State Tr. Vol. 1. 31: 2 
Edit. cap. 145. P. 47%. 2.55 00 7 me 00 New 
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III. The third inquiry is, who ſhall be ſaid a perſon l. 
lin 

A infont under the age of fourteen years in preſumption 
of law is ſuppoſed without diſcretion, and therefore prima 

acie he cannot commit murder or manſlaughter, but being 
indicted thereof, upon not guilty * he ought to be found 
not guilty. 

But if he be above that age, in preſumption of law he i is 
of diſcretion, and may be guilty. ; 
But if he be under the age of fourteen, yet if upon cir- 
cumſtances it can appear, that he hath diſcretion, he may be 
convict of felony. 3 H. 7. 1. b. 1 2. 4. ([) 

If a man be non compos mentis, and kill a man, he is to 
plead not guilty, and ſhall be acquitted, and is not driven to 
purchaſe a pardon, tho antiently it was ſo uſed. wg: 8 
E C. 16. b. & libros ib-l. + 
And the ſame law it is of a lunatic, that kills a man in 
the time of his lunacy ; but if it be in thoſe intervals, when 
he hath his „ then he is a a felon, ſed de his ſora 

1. 
+ "If there be an actual forcing 5 a man, as if A. by ſorce 
take the arm of B. and the weapon in his hand, and there- 
with ſtabs C. whereof he dies, this is murder in A. but B. 18 
not guilty. Dalt. cap. 93. p. 242. (mn). Plowd. Com. 19. a. 

But if it be only a moral force, as by threatning, en 
or impriſonment, Tc. this excuſeth not. 

A feme covert is in law under the coercion of her huſhand, 
and therefore, if the commit larciny or burglary together 
with her huſband, the huſband is in law guilty, but regularly 
the wife is not gullty. Stamf. 26. 4. Coron. 160. Dalt. cap. 
104. p. 267. (n) 

But if ſhe commit murder, or cif or manſlaughter, it 
is no plea to ſay ſhe did it by coercion of her huſband, but 
the is guilty, tho committed with her huſband. Dal. Ibid. 


3 CHAP: 


(1) Vide ſupra, p. 2 (Gm) New Edit. cap. 143. P. 473. (a) New Edit. 
Cap. 157. P. 503. | 06 | | 
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CH AP. XXXIV. 
Concerning commanding, counſelling, or 
a abetting of murder or manſlaughter. 


L tho this title may ſeem more proper under the title of 
HN principal and acceſſaries, yet becaule it relates to the in- 
quiry, who ſhall be ſaid a murderer or manſlayer, and is 
common in ſome reſpects to both crimes, I ſhall take up the 
conſideration thereof here. „% 
He, that counſels, commands, or directs the killing of any 
perſon, if he be abſent, is an acceſſary to murder before the 
In cafe of poiſoning, he that counſels another to give poi- 
ſon, if that other doth it, the counſellor, if abſent, is but 
acceſſary before. Coke P. C. p. 49. Sir Thomas Overbury's caſe. (a) 
But he that actually gives or lays the poiſon to the intent 
to poiſon, tho he be abſent, when it is taken by the party, 
yet he is principal, and this was Weſton's caſe (b), Co. P C. 
p. 49. in Sir Thomas Overbury's cale, and 4 Co. Rep. 44. b. 
7. 35 oa „ 
In caſe of murder, he, that counſelled or commanded be- 
fore the fact, if he be abſent at the time of the fact commit- 
ted, is acceſſary before the fact, and tho he be in juſtice 
equally guilty with him, that commits it, yet in law he is 
but acceſſary before the fact, and not principal. 


If 4. command B. to beat C. and he beat him ſo that he 
die thereof, it is murder in B. and A. if preſent, is alſo guilty 
of the offenſe, if abſent, he is acceſſary to murder. Dalt. 
cap. 93. (c). Plowd. Com. 47 5. b. Co. P. C. p. 5 1. 3 E. 3. Coron. 
314. 


If 


(a) See State Tr. Vol. 1. P. 331. (b) State Tr. Vol. I. P. 313. (e) New 


Edit. cap. 145. P. 47%. 
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I A. counſel B. to poiſon his wife, B. accordingly obtains 
poiſon from A. and gives it his wife in a roaſted apple, the 
wife gives it to a child of B. not knowing it was poiſon, who 
eats it and dies, this is murder in B. tho he intended nothing 
to the child. Plowd. Com. 474. Saunder's cale : and fo it is, if 
an apothecary ſend a potion to the wife, and the huſhand 
mingle poiſon with it, and upon ſome diſlike of the phyſic 
the apothecary is ſent for, who to juſtify it to be wholeſome 
voluntarily eats part of it, and is poiſoned and dies, this is 
murder in B. tho the apothecary was never intended to be 
hurt, but voluntarily took it. 9 Co. Rep. 8 1. Agnes Gores 
But in this caſe, he, who was abſent, and counſelled the 
poiſoning of the wife, is not acceſſary to the murder, becauſe. 
as to him the command ſhall not be conſtrued further, than 
as to the perſon intended by him. Plowd. Com. 47 4. Saunders 
caſe. (dl) Lo. „„ „ 
If A. counſel or command B. to beat C. with a ſmall wand 
or rod, which could not in all human reaſon cauſe death, if 
B. beat C. with a great club, or wound him with a ſword, 
whereof he dies, it ſeems, that 4. is not acceſſary, becauſe 
there was no command of death, nor of any thing, that could 
probably cauſe death, and B. hath varied from the command 
in ſubſtance, and not in circumſtance == 
If 4. command or counſel B. to kill C. and before the fact 
done 4. repents, and comes to B. and expreſlſy diſcharges him 
from the fact, and countermands it, if after this countermand 
B. doth it, it is murder in B. but A. is not acceſſary, but if 
A. repent of it, but before any diſcharge or countermand gi- 
ven to B. B. kills C. yet A. remains acceſſary notwithſtanding 
his private repentance, for in as much as his expreſs counſel 
or command occaſions the fact, he muſt at his peril ſee, that 
he countermand B. and ſo remedy as much as in him lies the 
ER - 1 „ ien, 


(4) But tho the judges were of opi- and maſter Plowden, the reporter, ſays, 
nion in this caſe, that he was not acceſ- it was his opinion, that whoever coun- 
ſary, yet they thought it propereſt, that ſels or commands an evil thing, ſhould 
he ſhould be deliverd rather by a par- be adjudged acceſſary to all, which fol- 
don, than otherwiſe, and accordingly lows from that evil action, but not 
they kept him in priſon from one ſeſſion from any other diſtin thing. 

till another, till he procured a pardon ; | | 
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miſchief, that his ener command occaliond. Co. P, C, P. 51. 
Plowd. Com. 476. 4. Saunder's cale. 5 

In manſlaughter there can be no acceſſaries before the fa, 
for it is preſumed to be ſudden, for if it were with advice 
command, or deliberation, it is murder and not * 
and the like of ſe defendendo. 

And therefore in an indictment of ml ber only, if 
others be indifted as acceſſaries before the fact, the indictment 
is void againſt them. 

And if A. be indicted of murder, and B. 48 s acceſſary be- 
fore by procurement, Cc. and A. is found guilcy only of 
manſlaughter, B. ſhall be diſcharged. 4 Co. Rep. 43. b.  Goffe 
verſus Bibithe and Hoell David. 

And antiently, he that ftruck the firoke: whereof the party 
died, was only the principal, and thoſe, that were preſent, aid- 
ing, and aſſiſting, were but in the nature of acceſſaries, and 
ſhould not be put upon their trial, till he that gave the ſtroke 
were attaint by outlawry or judgment. 40 Af]. 25. 40 E. a 
4 

But at this day, and long ſince, the law hath been taken 
otherwiſe, and namely, that all, that are preſent, aiding, and 
aſſiſting, are equally principal with him, that gave the {troke, 
whereof the party died. 4 H. 7. 18. 4. per omnes juſticiarios u. 
 triuſque banci, for tho one gave the ſtroke, yet in interpreta- 

tion of law it is the ftroke of every perſon, that was preſent, 
aiding, and aſſiſting, and tho they are called principals in the 
ſecond degree, yet they are principals, and the law was al- 
terd herein, in tempore H. 4. Plowd. Com. 100. a. and there- 
fore, if there be an indictment of murder or manſlaughter 
againſt A. that A. felonice, Tc. percuſſit B. whereof he died, 
nd that C. and D. were preſent, abetting, aiding, and alliting 
to A. ad feloniam & murdrum Tc. modo © forms predifta faci- 
end, and A. appears not, but B. and C. appear, they ſhall be 
arraigned, and receive their judgment if convict, tho 4. nei- 
ther 2 appear, nor be outlawed. Plow, Com. 97 and 100. Gyt- 
tyn's cale. 

If A. be indicted as havi ng given the mortal ſtroke, and B. 
and C. as preſent, aiding 95 and alliſting, and upon the evidence 

oo s'T it 
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it appear, that B. gave the ſtroke, and 4. and C. were only 
aiding and aſſiſting, it maintains the indictment, and judg- 
ment ſhall be given againſt them all, for it is only a circum- 
ſtantial variance, for in law it is the ſtroke of all, that were 
_ preſent, aiding, and abetting. Plowd. Com. 98 a. 9 00. Rep, 
67. b. Mackally's cale. M os 
Vet the circumſtances of the caſe may vary the degree of 
the offenſe in thoſe, that are in this kind parties to the ho- 
micide. 33 . 
I 4. have malice againſt B. and lies in wait to kill him, 
and C. the ſervant of A. being preſent, but not privy to the 
intent of his maſter, finds his maſter fighting with B. takes 
part with his maſter, and the ſervant or maſter kill B. this is 
murder in A. becauſe he had malice forethought, but only 
homicide in C. Plowd. Com. 100. b. Salisbury's caſe, where it 
was alſo reſolved, that where A. had malice againſt D. the 
maſter of B. but by miſtake aſſaults and kills B. the ſervant, 
or having malice againſt D. the maſter, and B. his ſervant 
comes in aid of his maſter, and A. kills him, it is mur- 
der in A. as much as if he had kild the maſter, for the 
malice ſhall be carried over to make the killing of B. mur- 
a 5 od Ro ] 8 
Upon an indictment of murder, tho the party upon 
his trial be acquit of murder, and convict of manſlaughter, 
he ſhall receive judgment, as if the indictment had been of 
manſlaughter, for the offenſe in ſubſtance is the ſame. = 
And upon the ſame reaſon it is in caſe of malice implied, 
if A. B. and C. be in a tumult together, and D. the conſtable 
comes to appeaſe the affray, and 4. knowing him to be the 
conſtable kill him, and B. and C. not knowing him to be the 
conſtable, come in, and finding 4. and D. ſtruggling aſſiſt and 
abet 4. in killing the conſtable, this is murder in A. but man- 
ſlaughter in B. and C. . . = 
To make an abetter to a murder or homicide principal in 
the felony, there are regularly two things requiſite, 1. He 
mult be preſent. 2. He muſt be aiding and abetting ad fe- 
loniam & murdrum ſi ve homicidium. ONS 


if 


1 
3, 


n . 
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If he were procuring, or abetting, and abſent, he is ac- 

ceſſary in caſe of murder, and not principal, as hath been 
ſhewn, unleſs in ſome caſes of poiſoning, ut ſupra. 
If he be preſent, and not aiding or abetting to the felony, 
he is neither principal nor acceſſary. 

If 4. and B. be fighting, and C. a man of full age comes 
by chance, and is a fooker on only, and aſſiſts neither, he is 
not guilty of murder or homicide, as principal in the ſecond 
degree, but it is a miſpriſion, for which he ſhall be fined, 
unleſs he ule means to apprehend the felon. 8 E. 2. Coron. 

395. 3 E. z. ibidem 293. 14 H. 7. 31. b. Sramford's f. . 
40. b. Dalton, cap. 108. p. 284. (e) 

Therefore it remains to be inquired, 1. Who ſhall be ſaid 
| to be preſent, 2. Who ſhall be ſaid * aiding or aſ- 
fiſting to the felony. 

1 ov to the firſt: if divers perſons come to make an af. 
fray, c. and are of the ſame party, and come into the 
ſame houſe, but are in ſeveral rooms of the ſame houſe, and 

one be kild in one of the rooms, thoſe that are of that par- 
ty, and that came for that purpoſe, tho in other rooms of 
the ſame houle, ſhall be ſaid to be FO Dal. cap. 93. 
34% 1) 
Ihe lord Dacre od divers others came to ſteal deer in : 
the park of one Pelham, Rayden one of the company kild 
the keeper in the park, the lord Dacre and the reſt of the 
company being in other parts of the park, it was ruled, that 
it was murder in them all, and they died for it. Crompr. 25. 4. 
Dalt. ubi ſupra, 3 4 H. 8. B. Coron. 17 2. (g) 
The like in be of burglary, tho ſome ſlood at the ie 8 

end or field-gate to watch if any came to diſturb them, Co. 
P. C. p. 64. 11 H. 4. 1 3. b. yet they are {aid to be burglars, be- 

cauſe preſent, aiding, and aſſiſting to the burglary. 

II. Who {hall be "Cale abetting, aiding and aſſiſting. 

If A. comes and kills a man, "ad B. runs with an intent 
to be aſſiſting to him, if there ſhould be occaſion, tho de 
facto he doth nothing, yet he is principal being preſent, as 
well as 4. 3 E. 3. Coram. 309. If 


(e) New Edit. cap. 161. 7. 527. ( New Edit. cap. 145. P. 42. (g) See 
alſo Moor 86. Kelynge 56. RET: 
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| him to gaol, ſome of the company rob the perſon attached, 


der times, the indictment mult not be only, that he was pre- 


| ſpecial matter, that they came to that intent, 19 E. 2. Coron. 


it, both are principals. 13 H. J. 10. „ 00 


the party dies, they are all principal, if they came for that 
„ oy Su OO 


was this: A. with thirty others and more enterd with force 
upon the manor-houſe of Drayton Baſſet, and ejected B. his 


with weapons with intent to re-enter, and one of the twenty, 
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If divers come with one aſſent to do miſchief, (male faire) 
as to kill, rob or beat, and one doth it, they are all princi- 
pals in the felony, Oc. 3 E. 3. Coron. 3 14. 5 

I A. and divers others in his company intending to rob a 
perſon charge him with felony, and as they are carrying 


this is robbery in all, but if the reſt of the company come 
without any ſuch intent, it ſeems they are not guilty. 3 E. z. 
Coron. 350. ; 8 

If 4. comes in company with B. to beat C. and B. beats C. 
that he die, A. is principal, but then, according to thoſe el- 


ſent, aiding, and aſſiſting, for that, as the law was then taken, 
makes him only acceſſary, but the indictment muſt ſhew the 


433. but now that courſe is alterd, and the indictment only 
runs, that A. was preſent, aiding, and aſſiſting, and that is 
ſufficient to make him principal. „% ᷑ 

So if A. being preſent command B. to kill C. and he doth 


If many be preſent, and one only gives the ſtroke, whereof 


The caſe of Drayton Baſſet reported by Mr. Crompton, fol. 29. 


children, and ſervants out of the ſame ; afterwards twenty 
others on the behalf of B. three days after, in the night, came 


about ten of the clock in the night, caſt fire into a thatcht 
houſe adjoining to the houſe, whereupon one that was in the 
houſe ſhot off a gun, and kild one of the party of B. and then 
the reſt of the party of B. fled, and A. and his company con- 
tinued the forcible poſſeſſion of the houſe for many days af- 
ter, whereupon 4. and twenty-ſeven more were indicted of 

7 murder, 


(Y) This caſe was ſomething more, what our author here ſays is more di- 
than a bare command, for one held realy proved by the caſe in 4 H. 7. 
him, while the other kild him; but 18. 4. | 
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murder, and arraigned in the king's bench, and the matter 
aforeſaid given in evidence againſt him, and Mich. 2 2 H 22 
Eliz. he was found guilty of manſlaughter, & divers autres 
de rioters, que fueront in le meaſon al temps, que le home fut 
tue, fueront arraigns come principals, coment que ne aſſent al ſet 
ter del gunne ne al tuer, purceo que fueront la illoyalment aſſem- 
blies, & in forcible manner gard le meaſon oue A. que fuit 
cond. . a . 
And conſonant to this is Mr. Dalton, p. 241. (i) in theſe 
words: © Note alſo, that if divers perſons come in one com- 
« pany to do any unlawful thing, as to kill, rob or beat a 
« man, or to commit a riot, or to do any other treſpaſs, 
« and one of them in doing thereof kill a man, this {hall be 
« adjudged murder in them all, that are preſent of that 
« party abetting him, and conſenting to the act, or ready to 

« aid him, altho they did but look on. LD 
A man ſeizeth the goods of a Frenchman in time of war, 
and carries them to his houſe, a ſtranger pretending to be 
deputy-admural with a great multitude of men came with force 
to the houſe, where the goods were, and at the gate of the 
houſe made an aſſault upon them, that were in the houſe, a 
woman iſſued out of the houſe without any weapon, and is 
kild by one of the ſervants, who came to take the goods, 
by throwing a ſtane at another, that was in the gate, and the 
perſon, that came to ſeize the goods, ſaid, (before his coming) 
be would make him à cokes that kept the goods, and would 
make him to know the baſeſt in his houſe. By five judges, two 
{erjeants, the queen's attorney, and ſolicitor, it was held, that 
if it appear, that the woman came in defenſe of the maſter of 
the houſe, then it was murder in the vice-admiral and all 
his companions: but by other &ve judges contrary, for no 
malice was againſt the woman, and murder ſhall not be ex- 
tended further, than it was intended, and the former held, 
that if A. and B. fight by appointment before-hand, and a 
ſtranger comes between them to part them, and he is kild 
by 4. it is murder in him, and ſome ſaid in both, but the 
5 U others 


C1). New Eall. P. 473. 
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others noluerunt ad hoc concordare. Manſell and Herbert's caſe, 
H. 2 C3 B. & M. Dyer 128. 6. 
That point, wherein the judges differd, was, whether the 
miftake of the perſon excuſeth it from murder, but it ſeems 
not queſtiond, but all agreed it manſlaughter, and that not 
only in him, that gave the blow, but in all the companions of 
that party: but now the former point is ſufficiently ſettled, 
that if it had been murder, in caſe the man had been kild, 
that was meant, it is murder in killing the woman, and thar, 
whether {he came as a partizan to Manſell, the owner of the 
houſe, or not, quod vide ſupra : and in the laſt cafe put, in 
Herbert's caſe before, it is certainly murder in him, that 
kills the man, that comes to part them, and if it had been 
only a ſudden quarrel, it had been manſlaughter in him, that 
kills him, and Dalt. cap. 93. p. 240. () yea, and if the comba- 
ting were by malice prepenſe, it is held, that the killing of 
him, that comes to part them, is murder in both, and both 
were hanged for it, becauſe each of them had a purpoſe to 
Have kild the other. 22 E. 3. Corone 262. Lambert out of 
Dalliſon's report, p. 2 17. but that ſeems to me to be miſtaken, 
it is not murder in both, unleſs both ſtruck him, that cane 
to part them; and by the book of 22 Af}. 7 1. Coron. 180. 
| (which ſeems to be the ſame caſe, tho more at large,) he 
only, that gave the ſtroke, had judgment, and was executed. (1) 
And therefore it is a miſtake in thoſe, that ſay, if it be not 
known which of them did it, they ſhall both have judgment, 
for the jury ought preciſely to inquire, and upon circum- 
ſtances to ſatisfy themſelves, whether the one, or the other, 
or both did it, and neither to acquit, nor convict both, be- 
cauſe they know not who did it. oy 1 55 
But to return to the aiders and abetters again. 
By the caſes of Drayton Baſſet and Herbert it appears, that 
if many come to commit à riotous unlawful act, if in the 
purſuit of that action one of them commit murder or man- 
laughter, they are all guilty, that are of that party, that com- 
* e 5 mitted 


(k) New Edit. cap. 145. P. 472. putting the caſe, the court ſaid, he that 
(/) The other doth not appear to ſtruck is guilty of felony, but ſaid no- 
have been before the court, bur upon thing as to him, who did not ſtrike. 


— 


CE Reg 
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mitted the diſorder ; wherein nevertheleſs theſe things mult 
be obſerved. „5 

1. In that caſe it muſt be intended, when one of the ſame 
party commits the murder or manſlaughter upon one of the 
other party, or upon thoſe, that came to appeaſe or part 
them, or by due courſe of law to diſperſe them. N 

And therefore J have always taken the law to be, that if 
A. and B. have a deſign to fight one with another upon | pres 
meditation or malice, and A. take C. for his ſecond, and B. 
take PD. for his ſecond, 4. kills B. in this cafe C. is principal, 
as preſent, aiding, and abetting, but D. is not a principal, be- 
cauſe he was of the part of him, that was kild, and yet I 
know, that ſome have held, that D. is principal as well as C. 
becauſe it is a compact, and rely much upon the book of 22 
E. 3. Coron. 26 2. before-mentiond, but, as I think, the law | 
was ſtraind too far in that caſe, and ſo it is much more in 
making D. a principal in the death of B. that was his friend, 
tho it be, I confeſs, a great miſdemeanor, yet I think it is 
not murder in 9. 3 3 

And the books in all the inſtances of this nature ſay, that 
it is murder or manſlaughter in that party, that abetted him (, 
and conſented to the act, but D. never abetted 4. to kill B. 
but abetted B. indeed to have kild A. „„ 
2. It muſt be a killing in purſuit of that unlawful act, that 
they were all engaged in, as in the caſe of the lord Dacre be- 
fore-mentiond, they all came with an intent to ſteal the deer, 
and conſequently the law preſumes they came all with intent to 
oppoſe all, that ſhould hinder them in that deſign, and con- 
ſequently when one kild the keeper, it is preſumed to be the 
act of all, becauſe purſuant to that intent: but ſuppoſe, 
that A. B. and C. and divers others come together to commit 
a riot, as to ſteal deer, or pull down incloſures, and in their 
march, upon their deſign, 4. meets with D. or ſome other, 
with whom he had a former quarrel, or that by reaſon of 
ſome collateral provocation given by D. to 4. A. kills him 
without any abetting by any of the reſt of his company, this 

doth not make all the party of 4. tho preſent, to be there- 


fore 


(*) vis, who committed the homieifde- 
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fore aiding and abetting, and G e in this 
murder or manſlaughter, which was accidental, and not within 
the compaſs of their original intention. 

But if, when they had come to ſteal the deer, or throw 
down the incloſure, any had oppoſed them in it either by 
words or actual reſiſtance, and A. had kild him, it had been mur- 
der in all the reſt of the company, that came with the intent 
to do that unlawful act, tho there were no expreſs intention 
to kill any perſon in the firlt enterprize, becauſe the law pre- 
ſumes they come to make good their deſign againſt all op- 
poſition. 

And this is the reaſon of the book 3 F. 3. Coron. 3 50. Where 
many came to commit a diſſeiſin, and one was kild, and all, 
that were of the company, were arraigned as principals and 
the fact found, and they were condemned, tho the jury ſaid 

they did nothing (de male volunt) of malice, but were of the 
company; tho pothbly, as the circumſtances of that caſe were, 
it was only manſlaughter, as in the caſe of Drayton Baſſet, be- 
cauſe it was upon a ſudden, and upon a pretenſe of title. 

3. Again, altho if many come upon an unlawful deſign, 
and one of the company kill one of the adverſe party in pur- 
ſuance of that deſign, all are principals; yet if many be to- 
gether upon a lawful account, and one of the company kill 
another of an adverſe party without any particular abetment 
of the reft to this fat of homicide, they are not all guilty, 
that are of the company, but only thoſe, that gave the 
ſtroke, or actually abetted him to do it. 

There is a common nuſance committed in the highway 
by 4. B. C. D. in the vill of M. and E. F. G. H. J. &c. and 
twenty more of the inhabitants of M. come to remove the 
nuſance, 4. B. C. and D. oppoſe, F. ſtrikes 4. ſuddenly, and 

kills him, F. is guilty of manſlaughter, but the reſt of the 
party of F. are not therefore guilty, barely upon this account, 
that they were of the company, but only ſuch of the com- 
pany, as did aclu ly aſſiſt or abet F. to ſtrike or kill A. 

But if in truth it were no nuſance, but an act that was 
lawfully done by A. and then 4. had been kild by E. all the 
reft of the party 2nd company of F. had been guilty, 

1 that 


— lr it. 
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that came with deſign to remove that, which they thought 
a nuſance, but was not, becauſe it was a riotous and unlaw- 
ful aſſembly. „ 1 EN | 
If A. hath a good title to his houſe, or hath been in poſ- 
ſeſſion thereof for three years, (in which caſe he may detain 
it with force by the ſtatute of 8 H. 6. cap. 9.) if any perſon 
come to rob him, or kill him, and he ſhoot and kill him, it 
is not felony, nor doth he forfeit his goods, as in caſe of ho- 
micide fe defendendo. I I Co. Rep. 8 2. b. 5 Co. Rep. 9 1. b. 
But if A. comes to enter with force, and in order there- 
unto ſhoots at his houſe, and B. the poſſeſſor, having other 
company in his houſe, ſhoots and kills A. this is manſlaugh- 
ter in B. and ſo it is ruled 5 Elix in Harcourt's caſe, Crompt. 
29. 4. Dalt. cap. 7 8. p. 105. (n). Ibid. cap. 98. p. 2 50. (n) 
And in this caſe, if B. ſhoot out of his houſe, and killeth 
A. I think it plain, that it is not felony in the reſt of the 
| houſhold, nay, tho he had hired extraordinary company to help 
to guard his houſe upon ſuch an occaſion, (as by law it ſeems he 
may do, notwithſtanding the opinion of Crompton, fol. 70. a. to 
the contrary, vide 21 H. 7.39.4. 5 Co. Rep. 91.b. Seaman's 
caſe, 1 1 Co. Rep. & 2. b. Lewes Bowle's cale) yet this is not man- 
ſlaughter in the reſt of the company, becauſe the aſſembly 
was lawful and juſtifiable. = „ 


And therefore, in that caſe, no others of the company, 
that are in the houſe, ſhall be ſaid, guilty, but only ſuch as 
actually abet him to do the fact; and theſe indeed will be 
principals by reaſon of actual abetting, but not barely upon 
the account of being in the houſe and of the ſame company, 
becauſe the aſſembly to defend the houſe by lawful means 
was lawful. _ a Do 

But in the caſe of a riotous aſſembly to rob, or ſteal deer, 
or do any unlawful act of violence, there the offenſe of one 
is the offenſe of all the company, as in the caſe of the lord 
Dacre, and of the houſe of Drayton Baſſet, where there was firſt 
a riotous and unlawful entry, and keeping poſſeſſion by thoſe 
that ſhot. 


5 X 4. If 
n) New Edit. cap. 127. P. 427. (.) cap. 150. P. 483. 
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: 4. If there be many, that are preſent, c abetting, aiding 
and aſſiſting, tho all may, as in the cafes afore ſhewn, be 
guilty of homicide, yet upon different circumſtances ſome 


may be guilty of homicide, and not of murder, others may 
be guilty of murder; vide the caſe of Salisbury before, Pomd. 


Com. 101. a. The maſter aſſaults with malice prepenſe, the 
ſervant being ignorant of the malice of his maſter, takes part 


with his maſter, and kills the other, it is manſlaughter in the 
ſervant, and murder in the maſter. 


Upon a ſudden falling out between 4. and B. in the ſtreet, 


A. gathers many of his friends together to aſſault B. and g. 
doth the like, the conſtable, and ſome in his aid, comes to 


part the affray, and keep the peace. A. hath notice, that he 


is the conſtable, but divers of his company know it not, nor 


could reaſonably or probably know it, A. kills the conſtable, 


this is murder in A. but the reſt of his company, that knew 


it not, are not guilty of the murder. — 
But ſuch of them, as knowing it to be the conſtable, yet 
abetted A. to kill him, are guilty of murder, thoſe that knew 


it not, and yet abetted A. to kill him, are guilty of man- 
ſlaughter; and thoſe, that neither knew him to be the con- 


ſtable, nor did actually abet nor aſſiſt A. to kill him, are not 
guilty, as it ſeems, becauſe this was a new emergency, and 


out of the bounds and verge of the quarrel, wherein they 
were before engaged, and {ſuch whereunto theſe were not 
privy 3 quod tamen quere. ** 


CHAP, 
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CHAP. XXXV. 
Concerning the death of a pert un- 
known, and the 8 thereupon. 


Beru this chapeer as well concerns murder as wanſline he 
D ter, before I come to examine the particular offenſes 
themſelves, I ſhall ſubjoin a few words touching this title. 
Antiently there was a law introduced by Cant the Dane, 
that if any man were ſlain in the fields, and the manſlayer 
were unknown, and could not be taken, the townſhip, where 
he was ſlain, ſhould be amerced to ſixty- ſix marks (), and if it 
were not ſufficient to pay it, the hundred ſhould be charged, 
unleſs it could be made appear before the coroner upon the 
view of the body, that the party ſlain were an Engliſhman, 
and this making it appear was various, according to the cuſtom 
of ſeveral places, but moſt ordinarily it was by the teſtimony 
of two males of the part of. the father of him, that was ſlain, 
and by two females of the part of his mother. 
And this amercement was uſually called murdrum, and the 
preſentment and proof, that the party ſlain was an Engliſhman, 
was called Engleſbery, and preſentment of Engleſhery. Y 
And this was therefore provided to avoid the ſecret mur- 
der of the Danes, who were hated by the Engliſh, and often- 
times privily murderd ; this appears by Bracton (a), and is 
tranſcribed out of him by Stamf. Lib. I. cap. 10. fol. 1 
When William the firſt came in, he found the © animo- 
lity by the Danes and Saxons againſt the French and Normans, 
who were many times lecretly kild by the natives, and there- 
fore he did in effect continue this law (H, only he applied it to 


the 


dee the laws of Fdvward the con- tranſpoſition of the numeral letters L 
ſeſſor, Lib. XV. & XVI. by which it and X. 


appears the amerciament was XLVI (a) Lib. III. 4e corona, cap. 15. P. 
marks, and not LX VI marks, as Brafon 154. V. 
ſays, 15 miſtake might probably be 690 Vide Leg. Gul. Con. J. 26. & Leg. 


occafiond, as J/ilkins obſerves in his Hen. I. I. 91. Wik. LT Anglo-Sax. 2. 
notes aa Leg. Anglo-Sax. P. 2 80. by the 224, 280. | 
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the French and Normans, viz. that if a Perlen were lain by 
an unknown hand, if he were a Frenchman or a Norman, the 
hundred was amerced, where he was found, and if they were 
inſufficient, then the county, which was ſometimes 35 
ſometimes 24 J. 

And tho this was inflinuted for the preſervation of the 
French and Normans, yet intermarriages happening between 


the natives and them, ſo that in proceſs of time they be- 
came, as it were, one people, the ſame cuſtom was continued 
as to all perſons, that were kild by unknown Hands, and this 
: amerciament was called murdrum. 


This appears at large by the black book of the Exchequer 


written by Gervaſius Tilburienfs, Lib. I. cap. Quid murdrum, © 


quare fit dictum, which expounds the true {cope of the ſtatute 
of Marlbridge, cap. 26. Quod murdrum de cetero non N 


tur pro mortuo per infortunium. 


But as well the preſentment of Engleſhery, as the amercia- 
ment for ſecret homicide by perſons unknown, was taken 


away by the ſtatute of 14 E. 3. cap. 4. yet there remained a 


certain amerciament upon the townſhip, where a perſon was 
ſlain, and the offender eſcaped, viz. If a perſon were lain in 


the day-time, in a town walled, or not walled, the town is 
to be amerced, if the vill be not ſufficient, the hundred ſhall ; 


be charged, and on default of them the county. 
If he be lain in the day-time out of any vill, the hun- 
dred ſhall be amerced, and on their diſability the county ſhall 


be charged with the amerciament. 


If a man be kild either in day or night, and the offender 
be taken and committed to the conſtable, or to the vill, if 


he elcape, the townſhip where the party was ſlain, or where 


the offender was taken, ſhall be fined. (b) 


But if a perſon be Alain in the day or night i in a W -alled 


town, and the offender be not taken, the town or city mall 


be fined. 


If any private perſon be preſent when a murder or man- 
laughter is committed, and doth not his beſt endeavour 


3 to 


(9 For the vill is not diſcharged, till dy of the ſheriff, after which the ſheriff 
he be deliverd into gaol, or to the cuſto- will be chargeable. Stam: P. C. cap. 31. 


to apprehend the malefactor, he ſhall be fined 21 im- 


riſoned. 


All which differences appear by comparing the books of 
Stamf. P. C. cap. 30 & 31. Coke P. C. cap. 7. p. 53: 3 H. J. 


” cap. 1. and the books there cited. 


c H A P. XXXVI. 


7 7 auching murder, what it is, and the kinds 
thereof. 


Mot and manſlaughter differ not in the kind or nature 


of the offenſe, but only in the degree, the former be- 


ing the killing of a man of malice prepenſe, the latter upon 


a ſudden provocation and falling out. 


And therefore it is, that upon an indictment of murder 
the party offending may be acquitted of murder, and yet 


found guilty of manſlaughter, as daily experience witneſ- 


ſeth (a), and they may not find him generally not Sully, i 


guilty of manſlaughter. 


In an appeal of murder it is agreed on all WIE that the 
jury may find him not guilty of the murder, and guilty of 
manſlaughter ; this was accordingly ruled (5) P. 34 El. 


B. R. the cals of Wroth and Wigges (c). P. 5 Fac. B. R. n. 20. 
Pellets and Barenden, P. 7 Fac. B. R. n.11.(d), but it hath 


been held, that altho upon an indictment of murder, if the 
party appear to be guilty of manſlaughter, the jury ought 
not to acquit him generally, but find him guilty of man- 


ſlaughter; yet in an appeal of murder, tho the jury may, if : 


they pleale, find him guilty of manſlaughter, it the fact be 
ſuch, Jet chey may bind generally, that he is not guilty, 
1 becauſe 


(a) See Daliſon 14. 296. 1 Sid. 32 5. 


() Or rather taken for 3 (4) Theſe two caſes I do not find any 
| (©) Cro. Elis. 276. See aifo Co. Elis. where among the printed reports. 


_ Hiſtoria Placitorum Corong. 449 


1 
* 
y 1 
14 
$4 
4 
j 
| 
1 1 
x 
Þd} 
4 
| | 
| 
| 
1} 
11 
19 
1 
2 
We) | 
7 
FE] 
4 4 
1 
i 
1 
1 
i 
1 
5 
? 
1 
2 
1 
We! |? 
j 
! 
4790 4 
We 1 | 
| 
4 ry 
11 
9 
9 
1 
11 
3 
1 
1 
1 
* 
1 
7H 
hi 
in ; 
: 
Wl! } 
Ba} 
be | ! 
7 
=: ? 
ue! 
: 
* 
LO } 
_ 
"I 
WW; + 
* ' 
1 
Ta) | 
4441 i 
38 
"> 
BW 
4 -! 
* * : 
. 
Ws | 
ul 1 
* 
3 ” 
BY 
TI 
1 
"I 
= 
1 
3 
3 
Ws | | 
1 
x : 4 
WS + | 
1 
+43 
5 
IM 
i 
1 
(2. 
Piet 
+8] 
(1 F. 
13 
1 
„ 
n 
15 
1 
i 
ay 14 
15 
14 
1 
Witt | 
I 
1 0 
1 
Wh 
* i 


ESE d IE ene I 
e 


= — — — 
2 — S 
nt nee i oe — — 

TY < . — . 


* 


450 Hiſtoria Placitorum Corone. 


WN it is the ſuit of the party, and he hold by kis 
caſe according to the truth. 

With this agrees H. 38 Eliz. B. R. Penryn and Corbett (e), 
H. 38 Elix B. R. B. 18 3. (F), M. 22 Fac. B. R. L. 278. Blount's 
caſe (, but it was held P. 2 Car. 1. in Baſſage's caſe (H, that 
they may not in ſuch caſe find a general verdict of not guilty, 
but muſt find him guilty of manſlaughter, becaule included in 
murder, as well in caſe of an appeal, as in cale of an indict- 
ment, and ſo it ſeems the law is. 
The difference between the offenſes of murder and man- 
laughter ſeems to reſt in theſe particulars. 
I. In the degree and quality of the offenſe, for murder, 
as hath been ſaid, is accompanied with malice forethought, 
either exprels or preſumed, but bare homicide 18 upon a ſud- 
den provocation or falling out. 
2. And therefore in murder there may be acceſſaries be- 
fore, as well as after, becauſe ordinarily it is an act of deli- 
beration, and not merely of ſudden paſſion; but in bare ho- 
micide or manſlaughter there can be no acceſſaries before, 
tho there may be acceſſaries aſter, and therefore, if an in- 
dictment be of murder againſt A. and that B. and C. were 
counſelling and abetting as acceſſaries before only, (and not 
as preſent, aiding and abetting, for ſuch are principals, as hath 
been ſaid) if A be found guilty only of homicide, and ac- 
quit of the murder, the acceſlaries before are hereby dif 
charged. 
e indictment of murder eſſentially requires theſe 
words felonice ex malitid ſud precogitatd interfecit & murdra- 
vit, but the indictment of ſimple homicide is only felonice 
inter fecit. 5 

4. Altho at common "I and by the ſtatute of 25 E. * 
cap. 4. clergy was promiſcuouſly allowed, 2s well in caſe of 
murder, as of homicide or manſlaughter, yet by the ſtatute 
of 23 H.8. cap. 1. 25 H. 8. cap. 3. 1 E. 6. cap. 12. 5&6 
E. 6. cap. 10. clergy is taken away from murder ex malitia 
precogitata. 

7 
(e) Cro. Elis. (464.) (g) 2 Roll. Rep. 460, 


(f) 1 ſuppoſe this may be the caſe of (+) Latch 126. 
Gf and Byby, Cro, Elis. 540. 


Now 
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Now having before, cap. 3 3. declared thoſe things, that are 
common to the offenſes of murder and manſlaughter, it re- 
mains, that I conſider thoſe things, that are ſpecifical and pe- 
culiar to murder, which is what ſhall be {aid a killing ex ma- 
| litia præcogitatd, or what in law is ſaid ſuch a malice, as 
makes the offenſe of killing a perſon thereby to be murder. 
Such a malice therefore, that makes the killing of a man 
to be murder, is of two kinds, 1. Malice in fact, or 2. Ma- 
| lice in law, or ex præſumptione legis. 
Malice in fact is a deliberate intention of do 
poral harm to the perſon of another.. L 
Malice in law, or preſumed malice, is of ſeveral kinds, 
viz. I. In reſpect of the manner of the homicide, when 
without provocation. 2. In reſpect of the perſon kild, viz, 
a miniſter of juſtice in execution of his office. 3. In reſpect 
of the perſon killing. Sl * - 
Touching the firſt of theſe in this chapter, viz, malice in fact. 
Malice in fact is a deliberate intention of doing any bodily 
harm to another, whereunto by law he is not authorized. 
Ihe evidences of ſuch a malice mult ariſe from external 
circumſtances diſcovering that inward intention, as lying in 
wait, menacings antecedent, former grudges, deliberate com- 
paſſings, and the like, which are various according to variety 


ing ſome cor- 


, JS 
It muſt be a compaſſing or deſigning to do ſome bodily 
nr OY a 
If there have been a long ſuit in law between A. and B. 
either touching intereſt or wrong done, as if A. {ue B. or 
threaten to {ue him, this alone is not a ſufficient evidence of 
malice prepenſe, tho poſſibly they meet and fall out, and 
fight, and one kills the other, if it happen upon ſudden 
provocation; but this may by circumſtances be heightened 
into a malice prepenſe, as if A. without any new provocation 
ſtrike B. upon the account of that difference in law, whereof 
B. dies, or e converſo, or if he lie in wait to kill him, or 
come with a reſolution to ſtrike or kill. him, for in ſuch a caſe 
the difference in the law-ſuit, (which alone makes not malice) 
is coupled and joined with circumſtances, that prove the pur- 


pole 


r 


DE 


7 < 
— — * 5 — — 4 — 
: EX — - . K — — — A — - = - , 4 "ICY Fre - = : 
— I — — I — 4 FRED mas 2” — — y N 2 — DD - — 4 — eo 2»*“?d„ em 
— — e — * — E . — => —_— l 2 on - . - 2 — 4 CET = — — — — 
l TE — = - —_ = — = o — — — — — — — . —— — . — — — — — — — 2 = - 8 F * 2 a * £2 = m_ : = - — 8 — = OY : — 
- 2 — +. n — — * * * — " - IF - — = — T > —— — _ — wp - — — "IF cx 3 7 Y > ** E — pong — - —— — — * 5 — 2 — — — r = IIS: — - == _ — _—_ th ———— r — — —— — * * 7 —_ — en om. — — — — . —_ 2 — — — 2 2 <= — 8 - = : . 
—_—_ — — . lt — - 3 r=3-c — * EIS. NE. — — — oxy ———_— I e . wy 8 — Zo. n > 5 . „ —— n 4 — — — 3 K x: 2 - — — — =_ 2 . , 2 S ST - 4 = 52 > — — — DEL. — = —— — — — — — = IL — — — 
* 8 = = — — 2 — - «2 SH — 2 2 ” SR. > % * = — — —.— — 5 8 . — — ASH SIS, <= 52 —_ — D — * — S LR, = — — — = 7 . — N= n * TIE . r 3 - * * r BL — — -— IM. — 2 — — — — — — Ä— — — - — — — — — —— — 2 
- — — - = — c 1 = 2 = * — = — 2 4 p — — = 0 — — . — == — — ＋ — — . 5 —— OOO. e r } —i> tf my ry hrnag mw 2 3 > of — wt — : . A : . - — bl 
— * c 6 3 * . GETS — ' . OL IEEE. * — — — 2 — . —„-„— — — — — 82 C © III ICT ATI Cn — — > — CAA : =? Con” — — 2-2 — . = - - — — — : 
p - . - - : et — I — K * 0 2 2 * macs — a P” 


© . 
p E ü eee I c 


r 


—— 


452 Hiſtoria Placitorum Corone. 
poſe of the party was more, than the law 5 in a legal 
vindication of wrong done. 

If there be an old quarrel betwixt A. and B. and they are 
reconciled again, and then upon a new and ſudden falling 


enn. 


out 4. kills B. this is not murder, but if upon circumſtances 


it appears, that the reconciliation was but pretended or coun- 
terfeit, and that the hurt done was upon the ſcore of the 
old les; then it is murder. 

If there be malice by A. againſt B. and by B. againſt A. 
and they meet, and upon the account of that malice A. ſtrikes 
B. and B. thereupon kills A. ( otherwiſe than in his own ne- 
ceſſary defenſe) it is murder in B. but if they meet acciden- 


_ tally, and 4. aſſaults B. firſt, and B. merely 1 in his own de- 


tence, without any other malicious deſign kills A. this is not 


murder in B. for it was not upon the account of the former 


malice, but upon a new and ſudden emergency for the ſafe- 
guard of his life; but if 4. and B. had met deliberately to 


fight, and A. ſtrikes B. and purſues B. fo cloſely, that B. in 


ſafzpuard of his own life kills A. this is murder in B. becauſe 
their meeting was a compact, and an act of deliberation, and 


therefore all, that follows thereupon, is preſumed to be done 
in purſuance thereof, and thus 1 is Mr. Dalton, cap. 93. 5. 24 1. ( 
to be underſtood. 


But yet quere, whetkicr if B. had really and truly declined 
the fight, ran away as far as he could, (ſuppoſe it half a mile,) 
offerd to yield, and yet A. refuſing to decline it had at- 


_ tempted. his death, and B. after all this kills 4. in his own. 


defenſe, whether it excuſeth him from murder; but if the 


running away were only a pretenſe to ſave his on life, but 


was really deligned to draw out 4. to kill him, it were 
murder. 

A. commands B. to kill C. and before the a& done repents, 
and countermands B. and charges him not to do it, Dl B. 
doth it, A. is not guilty. Co. P. C. p. 51. 

A. challenges C. to meet in the held to fight, C 1 it 
as much as he can, but is threatned by A. to be poſted for a 
coward, Oe. if he meet not, and thereupon A. and B. his ſe- 

2 — cond, 
(i) New Edit. cap. 145. P. 471. 


* — 


ad and C. and D. his ſecond, citeet and fight, and C. kills 
A. this is murder in C. and D. his ſecond, and 10 ruled in P. 


1 4 Jac. in Taverner's cale (H), tho C. unwillingly accepted the 
challenge. 


But it ſeems not to be murder i in B. becauſe tho he had 
malice againſt C. and D. his opponents, yet he had none a- 


gainſt A. tho ſome have thought it to be murder alſo in B. 


becauſe done by compact and agreement. 22 E. 3. Cor. 26 2. 
ſed quære de hoc. 


it A. challenge B. to fight, B. Celina the challenge, but 


lets 4. know, that he will not be beaten; but will defend 


himſelf; if B. going about his occaſions wears his ſword, is 


aſſaulted by A. and kild, this is murder in A. but if B. had 
kild 4. upon that aſſault, it had been ſe defendendo, if he 


could not otherwiſe eſcape, or bare homicide, if he could 
eſcape, and did not. 


But if B. had only made this as a 0 to ſecure him g 
ſelf from the danger of the law, and purpoſely went to the 


place, where probably he might meet 4. and there they fight, 


and he kills A. then it had been murder in B. but herein 


circumſtances of the fact mutt guide the jury. 


If 4. and B. fall ſuddenly out, and they preſently agree to 
fight 1 in the field,” and run and fetch their weapons, and go 
into the field and fight, and A. kills B. this is not murder 


but homicide, for it is but a continuance of the ſudden fal- 
ling out, and the blood was never cooled, but if there were 
deliberation. as that they meet the next day, nay, tho it 
were the ſame day, if there were ſuch a competent diſtance 
of time, that in common preſumption they had time of de- 


liberation, then it is murder. Co. N C. p. 5 1. Fac. B. R. Fer- 


rer's caſe, M. 8 Fac. B. R. Morgan's caſe. 


4 the fon of B. and C. the ſon of D. fall out in the field 


and fight, A. is beaten, and runs home to his father all 


bloody, B. preſently rakes a ſtaff, runs into the field, being 


three quarters of a mile diſtant, and ſtrikes C. that he 9 this 
5 not murder in B. becauſe e in ſudden heat and paſſion. 
9 fac. B. R. 12 Co. Rep. p. 87. (1) - 
1 2 A boy 
(k) 1 Rol. Rep. 360. 3 Bul. 17 f. (!) Cro. Zac. 296. Royley's caſe. 
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A boy came into Ofterl park to ſteal wen, and ſeeing 
the Woodward climbs up a tree to hide himſelf the wood- 
ward bids him come down, he comes down, atnd the wood- 
ward {truck him twice, and then bound him to his horſe-tail, 
and dragged him till his ſhoulder was broke, whereof he died ; 
it was ruled murder, becauſe, 1. The correction was exceſ. 
five, and 2. It was an act of deliberate cruelty. M. 4 Car. 
B. R. Holloway's caſe. (n) 

If the maſter deſigneth moderate correction to his ſervant, 
and accordingly uſeth i it, and the ſervant by ſome misfortune 
dieth thereof, this is not murder, but per infortunium. Crompt. 
136. b. Dalt. cap. 96. p. 245. (n), becauſe the law alloweth 
him to uſe moderate correction, and therefore the deliberate 
purpoſe thereof is not ex malitia precogitata. 

But if the maſter deſign an immoderate or unreaſon- 
able correction, either in reſped of the meaſure, or man- 
ner, or inſtrument thereof, and the ſervant die thereof, 
I fee not how this can be l from murder, if dove 
with deliberation and deſign, nor from manſlaughter, if done 
haſtily, paſſionately, and without deliberation ; and herein 
conſideration muſt be had of the manner of the provocation, 
the danger of the inſtrument, which the maſter uſeth, and 
the age or condition of the we that is ſtricken, and the 
ke of a ſchool-maſter towards his ſcholar. (o) z 
The ſheriff hath a warrant to hang a man for felony, and 
he beheads him, this is held murder, for it E an act of deli 
beration. Co. P. C. p. 5 2. 

A man hath the liberty of Infangthiefe ( P), the Reward of 
the court gives judgment of death againſt a priſoner againſt law, 
this was a caule of ſeizure of the liberty, but was not mur- 
der in the judge, quia factum judicialiter, licet ignoranter. 
2 R. 3. 10. 4. the cale of the ſteward of the _ of the 

abbot & Crowland. 
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Iyng 127. p See Spelman's Gieffary, 7. 3 3. 
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CHAP. XXVII. 
Concernins murder by malice implied pre- 
ſumptive, or malice in law. 


Have before diſtinguiſhed inalice. implied into theſe kinds: 
1. When the homicide is voluntarily committed without 


juſtice. 3. When done by a perſon, that intends a theft or 
_ burglary, Oc. 

I. Therefore touching che Euer o thats. 

When one voluntarily kills another without any provoca- 
tion, it is murder, for the law preſumes it to be malicious, 


preſumption of malice in him, that kills another. 
He that wilfully gives poiſon to another, that hath pro- 
voked him or not, is guilty of wilful murder, the reaſon is, 


ſumes malice. 
If A. comes to B. and demands a debt a him, or comes 
to ſerve him with a Subpena ad reſpondendum or ad teſlifican- 


no provocation. 

Watts came along by the hop of Brains, and diſtorted his 
mouth, and {miled at him, Brains kills him, it is murder, 
for it was no ſuch provocation, as would abate the preſump- 


Brain's caſe. (a) 

It 4. be pathing the ſtreet, and B. meeting him, (there 
being convenient diftance betyieen A. and the wall,) takes the 
wall of A. and thereupon A. kills him, this is murder; but 
if B. had juſtled 4. this juſtling had been a provocation, and 
would 


(a) Cro. Elis. 778. Kel. 131. 


prorocation. 2. When done upon an officer or miniſter of 


and that he is hoſts humani generis ; it remains therefore to 
be inquired, what is ſuch a provocation, as will take off the 


becauſe it is an at of deliberation odious 1 in law, and pre- 


aum, and B. thereupon: kills A. this 1 is murder, becauſe it is 


tion of malice in the party killing. M. 42 © 43 Eliz. B. R. 
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would have made it manſlaughter, and ſo it would be, if A. 
riding on the road, B. had whipt the horſe of 4. out of the 
track, and then A. had alighted, and kild B. it had been man- 


laughter. 17 Car. 1. Lanure's caſe. 


In the caſe of the lord Morley, 18 Car. 2. (6) all the judge; 
met, and it was agreed by all the judges except one, that if 


A. gives {lighting words to B. and thereupon B. immediately 
kills him, this is murder in B. and that ſuch words are not 


in law {uch a provocation, as will extenuate the offenſe into 


manſlaughter, and the ſtatute of 1 Fac. cap. 8. of ſtabbing ih 


ſuch a caſe was but proviſional, becaule the juries were apt 
upon any verbal provocation to find the fact to be man- 
{laughter ; but it was there held, that words of menace of 
bodily harm would come within the reaſon of ſuch a provo- 
cation, as would make the offenſe to be but manſlaughter. 
And many, who were of opinion, that bare words of {light- 


ing, diſdain, or contumely, would not of themſelves make 


ſuch a provocation, as to leſſen the crime into manſlaughter, 


yet were of this opinien, that if 4. gives indecent language 
to B. and B. thereupon ſtrikes A. but not mortally, and then 


A. ftrikes B. again, and then B. kills 4. that this is but man- 


þ laughter, for the ſecond ſtroke made a new provocation, and 
ſo it was but a ſudden falling out, and tho B. gave the firft 


ſtroke, and after a blow received from A. B. gives him a mor- 
tal ſtroke, this is but manſlaughter according to the proverb 
the ſecond blow makes the affray ; and this was the opinion of 
myſelf and ſome others. „ SS. 

There was a ſpecial verdict found at Newgate, viz, A. fitting 


drinking in an alehouſe, B. a woman called him a ſon of a 
whore, A. takes up a broomſtaff, and at a diſtance throws it 


at her, which hitting her upon the head kild her, whether this 
were murder or manſlaughter was the queſtion in P. 26 Car. 2. 
it was propounded to all the judges at Serjeants-Inn, two que- 


ſtions were named, 1. Whether bare words, or words of this 


nature, would amount to ſuch a provocation, as would exte- 
nuate the fact into manſlaughter. (c) 


4 2; Ad- 


(b) Kelyng 55. (c) See Kel, 131. 
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2. Admitting it would not in caſe there had bean a ſtrikin 
with ſuch an inſtrument, as neceſſarily would have cauſed 
death, as ſtabbing with a ſword, or piſtolling, yet whether 
this ſtriking, chat was ſo improbable to cauſe death, will not 
alter the caſe; the judges were not unanimous in it, and in 
reſpect, that the conſequence of a reſolution on either ſide 
was great, it was adviſed the king ſhould be moved to par- 
don him, which was accordingly done. 
A. and B. are at ſome difference, A. bids B. take a pin out 
of the ſleeve of A. intending thereby to take an occaſion to 

ſtrike or wound B. which B. doth accordingly, and then A. 
ſtrikes B. whereof he died; this was ruled murder, 1. Becauſe 
it was no provocation, when he did it by the conſent of A. 
2. Becauſe it appeard to be a malicious and deliberate arti- 
fice thereby to take occaſion to kill BS. 

If there be chiding between huſband and wife, ad the 
| huſband ſtrikes his wife thereupon with a peſtle, that ſhe dies 
preſently, it is murder, and the chiding will not be a provo- 
cation to extenuate it to manſlaughter, 43 Flix Crompt. 
fol. 120. a. (d) 

III. The ſecond kind of malice implied is, v when a miniſter 
of juſtice, as a bailiff, conſtable, or watchman, Oc. is kild 
in the execution of his office, in ſuch a caſe it is murder. 
If the ſheriff's bailiff comes to execute a proceſs, but hath 
not a lawful warrant, as if the name of the bailiff, plaintiff, 
or defendant be avoid or inſerted after the ſcaling thereof 
by che bailiff himſelf, or any other, if ſuch bailiff be Kid, it 
is but manſlaughter, and not murder. 

But if a proceſs iſſuing out of -a court of record to a ſer- 

jeant at mace, ſheriff, or other miniſter, be erronious, as if a 

Capias iſſue, when a Diſtringas ſhould iſſue, yet the killing of 
ſuch a miniſter in the execution of that proceſs is murder, 
altho he execute the proceſs in the night (e), or upon a Sun- 
40 $35 Mackally' s cale, 9 Co. Rep. 6 8. 4. 


6.A- I | | 
04 ) See alſo Kel. 64. iS alterd 3 in this reſpe&, for by 29 Car. 2. 
(e) 9 Co. 66. a. cap. 7. all proceſs, warrants, Ec. ſerved 
J) 9 Co. £6. V. for miniſterial adts or axecited on a Sunday are void, ex- 


might lawfully be executed upon a Su- cept in caſes of treaſon, felony, or breach 
d o, but fince our author wrote, the law of the peace, ſo that now an officer ar- 


reſting 
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But if the proceſs be executed out of the juriſdiction of 
the court, the killing of the miniſter is only manſlaughter, 
and ſo it is, if the iſſuing of the proceſs were void, and coram 
non judice. „% 5 | 

A bailiff or officer jurus & conus may arreſt a man 
without ſhewing his warrant (g), and a private bailiff need 
not ſhow his warrant upon the arreſt, till the party arreſted 


demand it, and therefore, if the party arreſted kill a bailiff 


5 upon the arreſt without ſuch a warrant ſhewn, it is murder, 


and ſo it is, if a ſerjeant at mace makes the arreſt without 
ſhewing his mace, ibidem Mackally's caſe. (/ 

A bailiff jurus & conus had a warrant to arreſt Pew upon 
a Capias, and came to arreſt him, not uſing any words of ar- 


reſt, Pew ſaid, Stand off, I know you well enough, come at 
your 'peril, the bailiff takes hold of him, Pew thruſts him 
through; it was ruled murder, tho he uſed no words of ar- 
reſt, nor ſhewed his warrant, for poſſibly he had not time. 
R EE 5 


A bailiff having a warrant to arreſt Cook upon a Capias ad 


ſatisfaciendum came to Cook's houſe, and gave him notice, 


Cook menaceth to ſhoot him if he depart not, yet the bailiff 
departs not, but breaks open the window to make the arreſt, 


Coo ſhoots him, and kills him; it was ruled, 1. That it is not 
murder, becauſe he cannot break the houſe (k), otherwiſe it 


had been, if it had been upon an Habere facias poſſeſſionem (I). 


2. But it was manſlaughter, becauſe he knew him to be a bai- 


liff. But 3. Had he not known him to be a bailiff, or one 


that came upon that buſineſs, it had been no felony, becauſe 
done in defenſe of his houſe. N 15 Car. B. R. (m) 
But if a {ſheriff enter the houſe by the outward door 
open, he or his bailift may break open the inward doors, tho 
1 5 -.. the 

reſting a man upon a pk on a Fun- is bound to ſhew at whoſe ſuit, for what : 

_ day is, as if he had arreſted him with- cauſe, out of what court the proceſs iſ- 


out any warrant at all. ſues, and when, and where returnable, 
(g) Tho the party do demand it; 5 Co. 54. 4. 9 Co. 69. 4. 2 
this is intended of the warrant con{titu- (0) 9 Co. 69. 4. 


ting him bailiff; but as to the writ or (7) Cro. Car. 183. | 
proceſs againſt the party, there is no dif- (A) 5 Co. 92. J. Semayne's caſe. 

ference between a public or a private bau- (J) 5 Co. 91. . | 
liff, for in either caſe, if the party ſub (wp) Cro. Car. 537. N. Jones 429. 
mit to the arreſt, and do demand it, he 


# 


— * — 
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the proceſs be without a Non omittas, and therefore the tk 


ling of him in ſuch caſe is murder. M. 17 Fac. . R. White 
2 Wiltſhire. (n) 
If the ſheriff or bailiff have once laid * upon the pri- 


ſoner, and ſo began his execution, he may break open the 


outward doors to take him, Sir William Fiſhe's caſe (o), and if 


the warrant be directed to five bailiffs, two or three may 
make execution; reſolved in White's caſe ubi ſupra. 

Upon a warrant againſt a felon, or one that hath dange- 
rouſly wounded another, or for ſurety of the peace, or pood 
behaviour, the conſtable may break open the door, where the 


offender is, Dalt. cap. 78. (p), and ſo may the ſheriff or his 


bailiff upon a Capias utlegatum, Capias pro fine, or other me 


ceſs for the king, if not opend upon demand. 
The cendiatle of the vill of 4. comes into 3 vill of B. to 
ſuppreſs ſome diſorder, and in the tumult the conſtable is 


kild in the vill of B. this is only manſlaughter, becauſe he 8 


had no authority 1 in B. as conſtable. 


Bur it ſeems; that if the conſtable of the vill of A. had a 


particular precept from a juſtice of peace directed to him by 
name, or by the name of the conſtable of A. to ſuppreſs a 


riot in the vill of B. or to apprehend a perſon in the vill of 
B. for fome miſdemeanor, and within the juriſdiction and 


conuſance of the juſtice of peace, and in purſuance of that 


warrant he [20 to arreſt the party in B. and in execution of 


his warrant is kild in B. this is murder, for tho in ſuch caſe 


it ſeems the conſtable was not bound to execute the warrant 


out of his juriſdi tion, neither could he do it ſingly virtute 
 officii as conſtable of A. yet he may do it as bailiff or mini- 
iter by virtue of the warrant, and the killing of him is mur- 


der, as well as if he had been conſtable of the hundred 
wherein 4. and B. lie, or ſheriff of the county, for a juſtice. 


of peace may for a matter within his juriſdiction iſſue his 
warrant to a private perſon, as ſervant ; but then ſuch per- 
fon muſt {hew his warrant, or ſignify the contents of 1 it. 
14 FH. 8. 16. 4. | 


And 


(2) Palmer «2, (o) Cited in White's caſe, Palmer 53. (þ) New Eait. 
cap. 127. P. 426. | - 
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And altho the warrant of the juſtice be not in ſtrictneſs 
lawful, as if it expreſs not the cauſe particularly enough, yet 
if the matter be within his juriſdiction as juſtice of peace, 
the killing of ſuch officer in execution of his warrant is mur- 
der, for in ſuch caſe the officer cannot diſpute the validity of 
the warrant, if it be under ſeal of the juſtice. 14 H. 8. 16. 

If A. and B. are conſtables of the vill of C. and there hap- 
pens a riot or quarrel between ſeveral perſons, A. joins with 
one party, and commands the adverſe party to keep the 
peace, B. joins with the other party, and in hke manner com- 
mands the adverle party to keep the peace, and the aſſiſtants 

and party of A. in the tumult kill B. it ſeems that this is but 
manſlaughter, and not murder, in as much as the officers and 
their aſhſtants were one engaged againlt the other, and each 
had as much authority as the other. 

But if the ſheriff having a writ of Habere facias poſſeſſ onem 
againſt the houſe and lands of 4. and A. pretending it to be 
a riot upon him gain the conſtable of the vill to aſſiſt him, 
and to ſuppreſs the ſheriff or his bailiffs, and in the confli 
the conſtable is kild, this is not ſo much as manſlaughter, 

but if any of the ſheriff's officers were kild, it is murder, be- 
cauſe the conſtable had no authority to encounter the ſheriffs 
proceeding or acting by virtue of the king's writ. | 

If a conſtable, or tithing-man, or watchman be in execu- 
tion of his office, and be kild, it is murder; and in all caſes | 
of implied malice, or malice in law, the indictment need not 

be ſpecial, but general ex malitid [ precogitata interfecit & 
murdravit, and the malice in law maintains the indiEtment, 

9 Co. Rep. 68. Mackally's cale. 

But now touching the point of notice. 

1. It is not neceſſary to make it murder, that the party 
killing know the perlon of the bailiff, conſtable, or watch. 
man. 

2̃. If he be a bailiff jurus & conus, it ſeems there is no 

neceſſity for him to notify himſelf to be ſuch by exprels 
words, but it {hall be preſumed, that the offender knew 


him, as it ſeems by the book 9 Co. Rep. 69. b. Machally 3 
Cale ; ; quere. 


1 3. But 
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- Par if it be a private bailiff, either the party 10 

know that he is ſo, as in Pew's al before, or there mult be 
| ſome ſuch notification thereof, whereby the party may know 
it, as by laying, I arreſt you, which is of itſelf ſufficient no- 
tice, and it is at the peril of the party, if he kill him after 
theſe words, or words to that effect pronounced, for it is 
murder, if de fafto it fall out, that he were a bailift, and 
| had a warrant. 9 Co. Rep. ubi ſupra. 8 

4. A conſtable coming to appeaſe a ſudden affray i in the 
day-time in the village, whereof he is conſtable, it ſeems 
every man ex officio is bound to take notice, that he is the 
cConſtable, becauſe he is to be choſen and ſworn in the leet, 

where all reſiants are to attend, 4 Co. Rep. 40. b. Young's 
caſe (4); but it is not ſo in the night-time, unleſs there be 
ſome notification, that he is the conſtable. 

But whether it be in the day or night, it is ſufficient 


mand the peace in the king's name, and the like for any, that 


caſe, 
And theſe differences may be collected out of the bocks 
4 Co. Rep. 40. Toing's cafe, © Et en ceſt caſe fuit tenus per ro- 


ſon aſhſtance veignont a ſuppreſſer le affray & a preſer- 
ver le peace, & en feſant lour office le conſtable ou aſcun 
de ſes aſſiſtants ſoit tue, ceo eſt murder en ley, coment 
que le murderer ne ſcavoit le party, que fuit tue, & . 
que le affray fuit ſodein, pur ceo que le conſtable & ſes al- 
liſtants veigne per authoritie del ley pur le garder del peace 
& a preventer le danger, que poit enſuer per le infreinder 


murderer avoit malice prepenſe, pur ceo, que il oppoſe luy 


90. The reaſon here given by our au- ſtable is a ſufficient notification, altho 
thor is not mentiond in this cafe, but it the ny do not otherwiſe know him to 
is there held, that a perſon's acting as con be 


notice, if he declare himſelf to be the conſtable, or com- 
come in his aſſiſtance, or for a watchman, &c. and there- 


fore, if any of them are kild after {uch a cine it is 
murder in them, that kill him. 9 Co. Rep. 68. b. Mackalh? 8 


tam curiam, que ſi ſur affray fait le conſtable & autres en 


de ceo, & pur ceo le ley adjudgera ceo murder, & que le 


melme enconter le juſtice del realme, & int de & vile 
6 B 5 cont 
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And 9 Co. Rep. 69. Mackally's caſe, where it was objected, that 


that he was ſerviens ad clavam, juratus & cognitus, and a bai- 
ff jurus © conus need not ſhew his warrant, tho demanded, 
nor another bailiff without demand, and ben the books 


be known to the party arreſted, but it is ſufficient if he be 


4 ſtre ſon mace, car ſils ſerra chaſe a monſtre lour mace, ceo 
08 oy warning al party deſtre arreſt a fuer. 


ina houſe called Siſſinghurſt in Kent, iſſued out and commit- 
ted a great riot and battery upon the poſſeſſors of a wood 
adjacent, one of their names, viz. 4. was known, the reſt 


peace to apprehend the ſaid 4. and divers other perlons un- 
known, which were all together 1 in Siſſinghurſt-houſe, the con- 
ſtable, with about ſixteen or twenty called to his aſſiſtance, 
came with the warrant to the houſe, and demanded entrance, 


and one of the perſons within came and read the warrant, 


* 


% cont, ou ſon bailiff, ou watchman en feſant ſon office.” 


the ſerjeant at mace did not ſhew his mace, whereby the of- 
fender might know him to be an oſficer; yet it was ruled, 
that the killing of him was murder, 1. Becauſe it was found, 


ſpeak of a bailift jurus & conus, it is not neceſſary, that he 


commonly known. 2. * $i notice fuit requiſite il done ſuf. 
« ficient notice, quant il dit jeo toy arreſt in le noſme le roy, Ge. 
« Et le party a lon peri] doit luy obeyer, & fil nad loyall gar- 
00 rant, il poit aver ſon action de faux impriſonment, iflint 
« que in ceſt caſe ſans queſtion le ſerjant ne beſoigne a mon- 


H. 24 U 25 Car. 2. A great number of perſons eMembled 


were not known; a warrant was obtaind from a juſtice of 


and acquainted ſome of the perſons within, that he was the 
conſtable, and came with the juſtice's warrant, and demanded 
A. with the reſt of the offenders, that were then in the houſe, 


but denied admiſſion to the conſtable, or to deliver A. or any 
of the malefactors, but going in commanded the reſt of the 
company to ſtand to their ſtaves: the conſtable and his aſſiſt- 
ants fearing miſchief went away, and being about five rod 
from the door, B CDARE © about inten in number, 
iſſued out and purſued the conſtable and his aſſiſtants; the 
conſtable commanded the peace, yet they fell on and kild one 
of the aſſiſtants of the conſtable, and wounded others, 7 
b | | then 


2 


280 
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— 


then retired into the houſe to the > of their company, 
which were in the houle, whereof the ſaid 4. and one G. 
that read the warrant, were two, for which the ſaid 4. B. C. 
D. E. F. G. and divers others were indicted of murder, and 
tried at the king's bench bar, wherein theſe points were una 
nimoully agreed. 

1. That altho the indictment were, that B. gave the Aroke, 
and the reſt were preſent, aiding, and aſſiſting, tho in truth C. 
gave the ſtroke, or that it did not appear upon the evidence, 
which of them gave the ſtroke, but only that it was giren by 
one of the rioters, yet that evidence was ſufficient to maintain 
the indictment, for 3 in law it was the ſtroke of all that party 
according to the reſolution in Mackally's caſe, 9 Co. Rep. 67. b. 

2. That in this caſe all, that were preſent and aſſiſting to 
the rioters, were guilty of the death of the party lain, "tho. 
they did not all actually 1 ſtrike him, or any of the conſtable' 8 
company 00 
That thoſe within the houſe, if they abetted or couns. 
ſelled this riot, were in law preſent, aiding, and aſſiſting, 
and principals as well as thoſe that iſſued out and aCtuall 
committed the aſſault; for it was but within five rod of the 
houſe, and in view thereof and all done, as it were, in the 
ſame inſtant; vide lord Dacre's caſe before. 

4. That here. was ſufficient notice, that it was the conlls- 
ble before the man was kild, 1. Becauſe he was conſtable of 
the {ame vill. 2. n he notified his buſineſs at the 
door before the aſſault, viz, that he came with the juſtice's 
Warrant. 3. Becauſe after his retreat, and before the man 
ſlain, the conſtable commanded the peace, and notwithſtand- 
ing it the rioters fell on, and kild the party. 

5. It was reſolved, that the killing of the aſſiſtant of the 
conſtable was murder, as well as the killing of the conſtable 
himſelf. 

6. That thoſe, that came in the aſſiſtance of the conſtable, 
tho not ſpecially called thereunto, are under the ſame pro- 
tection as they that are called to his aſſiſtance by name. 

7. That altho the conſtable retired with his company upon 
the not delivering up of 4. yet the killing of the aſſiſtant of 


the 
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the conſtable in that retreat was murder. 1. Becauſe it was one 
continued act in the purſuance of his office, his retiring was 
as neceſſary, when he could not attain the effect of his war- 
rant, and was in effect a continuation of the execution of 
his office, and under the ſame protection of the law, as his 
coming was. 2. Principally, becauſe the conſtable in the be- 
ginning of the aſſault, and before the man was ſtricken, com- 
manded the peace, and is all one with Tonge's caſe. 

8. It ſeems, that tho the conſtable had not commanded the 


peace, yet when he and his company came about what the law | 


allowd them, and, when they could not effect it fairly, were 
going their way, that the rioters purſuing them, and killing 


one, was murder in them all, becauſe it was done without 
provocation, for they were peaceably retiring ; but this point 


was not ſtood upon, becauſe there was enough upon the for- 
mer point to convict the offenders, and in the concluſion the 
jury found nine of them guilty, and acquitted thoſe within, 
not becauſe they were abſent, but becauſe there was no clear 
evidence, that they conſented to the aſſault, as the jury 


thought, and thereupon judgment was given againſt the nine 
to be hanged : and note, that the award was for the marſhal 
to do execution, becauſe they were remanded to the cuſtody 


of the marſhal, and he is the immediate officer of the court, 


and precedents in cafes of judgment given in the king's bench 


executionem periculo incumbente. (v ): > „ 
At Newgate in Lent vacation, 26 Car. 2. the caſe was thus: 


have commonly run, Et dictum eſt mareſcallo, Wc. quod faciat 


five perſons committed a robbery about Hounſlow-heath in 


Middleſex, viz. Jackſon and four others, the party robbed 
raiſed hue and cry, the country purſued them, and at Ham- 


ſtead Fackſon one of the five turned upon his purſuers, the 


2 


(7) And thus it was in the caſe of 


the Alrhoes, T. 9 Geo. I. B. R. who were 


convicted of a barbarous murder in Pe- 
brokeſnire, at Hereford afhzes, being the 


next Engliſh county; the indictment was 


removed by Certiorari into the king's 
bench, in order to argue ſome excep- 
tions, which were over ruled; and after 


| ſome queſtion made, whether they ought 


2 


not to be ſent back to Herefordſhire to 
receive ſentence there, the court was of 
opinion, that they had the ſame juriſ- 
diction over facts committed in Wales, 
as if committed in the next adjacent 
county in England, and fo they were ſen- 
tenced at the king's bench, and were 
executed by the marſhal at Keunington 
gallows near Southwark, 
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reſt being in the ſame field, and having often reſiſted the 
purſuers, and refuſing to yield kild one of the purſu- 
ers: by five judges then preſent it was ruled, 1. That this 


was murder, becauſe the country upon hue and cry levied 


are authorized by law to purſue and apprehend the male- 
factors; and in this caſe here was a felony done, and a fe- 
| lony done by thoſe perſons, that were thus purſued. 2. That 
altho there was no warrant of a juſtice of peace to raiſe hue 
and cry, and tho there was no conſtable in the purſuit, yer 
the hue and cry was a good warrant in law for them to ap- 


prehend the offender 8 and the killing of any of the purſu- 


ants by Jackſon was murder. 3. In as much as all of the 
robbers were of a company, and made a common reſiſtance, 
and ſo one animated the other, all thoſe of the company of 


the robbers, that were in the ſame field, tho at a diſtance 


from Jackſon, were all principals, viz. preſent, aiding, and 
aberting. 4. That when one of the malefactors was appre- 
hended a little before the party was hurt, that perſon being 


in cuſtody when the ſtroke was given was not guilty, unleſs 
it could be proved, that after he was apprehended he had ani- 
mated Fackſon to kill the party: they had all judgment of 

death for the robbery, and four of them for the murder. 
2A preſsmaſter ſeiſed B. for a ſoldier, and with the aſſiſt- 


ance of C. laid hold on him, D. finding fault with the rude- 


neſs of C. there grew a quarrel between them, and D. kild C. 
By the advice of all the judges, except very few, it was ru- 
led, that this was but manſlaughter, 17 Car. 2. ( 

III. the third kind of malice implied is in relation to the 
perſon killing. „ 


If 4. come to rob B. in his houſe, or upon the highway, 


or otherwiſe without any precedent intention of killing him, 
yet if in the attempt, either without or upon the reſiſtance 
of B. A. kills B. this is murder. Co. P. C. p. 5 2. 


So if men come to ſteal deer in a park or foreſt, or to 


rob a warren of conies, and the parker, foreſter, or warrener 
reſiſts and is kild, this is murder; the lord Dacre's caſe. 
a oi 


( Hugget's caſe, 25 April 1666. at Newgate, Kel. 59, 137. 
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C. whereof he dies, tho he never bore any malice to C. yet 


lain; the like of poiſoning, ſed de his ſupra cap. 


F manſlaughter, and particularly of man- 


Jſnſlughrer, or ſimple homicide, is the voluntary killing 


2. In the form of the inditment, the former being always 
felonice ex malitia præcogitatd interfecit & murdravit, the lat- 


all felonies had pardond murder; yet by the ſtatute of 13 


If a priſoner die by reaſon of dureſs and hard uſage by 
the gaoler, it is murder in the gaoler. Co. N C. p. 52. 

So if a ſheriff have a precept to hang a man for felony, 
and he beheads him, it is murder. Co. P. C. ibidem. 
Jo theſe may be added the caſes abovementiond, wiz, if 
A. by malice fore-thought ſtrikes at B. and miſſing him ſtrikes 


it is murder, and the law transfers the malice to the party 


CHAP. XXXVIIL 


laughter exempt from clergy, by the 
ſtatute of 1 JaC. 3 5 e 


L of another without malice expreſs or implied, and dif- 
fers not in ſubſtance of the fact from murder, but only dif- 
fers in theſe enſuing circumſtance.. „ 

1. In the degree of the offenſe, murder being aggravated 
with malice preſumed or implied, but manſlaughter not, and 
therefore in manſlaughter there can be no acceſſaries before. 


ter only felonice interfecit. 3. In the point of clergy, murder 
being by the ſtatute of 23 H. 8. cap. 1. exempt from the be- 
nefit of clergy, but not manſlaughter. 4. In the form of 
the pardon of murder, for tho at common law a pardon cf 


R. 2. cap.1. the pardon of murder mult either be by the exprets 
word of murder, or elſe it muſt be a pardon of felonica in- 
| 3 | | | terfett 10 


— N 


— . — 
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terfectio with a ſpecial non obſtante of the ſtatutes of 13 R. 2. 
H. 1 Fac. Lucas's caſe. (a) VVV 

But the pardon of manſlaughter may be general by the 
words of felonia or felonica inter fectio, and hence it is, that if 
4 man indicted of murder obtains a pardon of felony, or fe- 
lonica interfectio only, and be afterwards arraigned upon an 
indictment of murder, he muſt plead quoad murdrum & in- 
terfectionem ex malitia præcogitatd not guilty, and as to the 
felony and interfection muſt plead his pardon; and then if 


the jury being charged to inquire of the plea of not guilty, 


find it to be only a {imple felony and interfection without 
malice forethought, his pardon is to be allowd ; and thus upon 
good deliberation it was done in the year 1668. at Norwich, 
Sir Thomas Potte's caſe, and is purſuant to the ſtatute of 13 
K. 2. which faith, © That before a pardon of felonies ſhall 
* be allowed as to murder, it ſhall be inquired by good in- 
„ queſt, if he were {la by await or malice prepenſed.” 
And I remember very well in the caſe of Rutaby, T. 165 3. who 
was indicted of murder in Durham, the defendant pleaded a 
| pardon of felonica interfectio, and a general non obſtante of all 
ſtatutes; and the attorney general demurred : it was ruled, 
1, That the pardon was inſuſficient with only a general non 
obſtante, unleſs murder had been containd in the body of the 
pardon by expreſs words. 2. But tho the pardon was diſal- 
lowd as to murder, yet the priſoner was remitted into Dur- 
ham to be tried, whether guilty of murder, and being ſo found 
was executed; but had it been found only manſlaughter, he 
ſhould have been diſcharged, and altho his plea of the par- 
don to the indictment of murder was diſallowd, yet it had 
| ſtood good, if the conviction were of manſlaughter : by the 
ſtatute of 1 Fac. cap. 8. Any perſon that ſhall ſtab or thruſt 
any perſon, that hath not any weapon drawn, or hath not 
furt ſtricken the party, that ſhall ſo ſtab or thruſt, if the 
party die within {ix months, the offender is ouſted of cler- 
gy, provided it ſhall not extend to him, that kills ſe defen- 
dendo, or by misfortune, or in preſerving the peace, or 
chaſtizing his child or fervant „ 


This 


(a) Moor, u. 1033. P. 752. 
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This act, tho but temporary, is continued till ſome other 
act of parliament ſhall be made touching the continuance or 
diſcontinuance thereof. 17 Car. I. cap. 4. 

Ihe uſe hath been in caſes of this nature to prefer two in- 
dictments againſt offenders in this kind, wiz, one of murder, 
another upon this ſtatute, and put the priſoner to plead to 
both, and to charge the jury firſt with the indictment of 
murder, and if they find it not to be murder, then to charge 
them to inquire upon the other bill, becauſe, if convict upon 
either, the offender is ouſted of clergy. Fe 

The indictment to put the priſoner from his clergy muſt 
be ſpecially formed purſuant to the ſtatute, viz. that he did 
with a fword, Oc. ſtab the party dead, he having no weapon 
drawn, nor having ftruck firſt, otherwiſe it will be but a 
commeri manſlaughter, and the party will have his clergy. 
The indictment need not conclude contra formam ſtatuti, no 

more than in burglary or robbery, for the ſtatute doth not 
make the offenſe to be felony, but ouſts the priſoner of his 
clergy, where the crime is ſo circumſtantiated as the ſtatute ex- 
preſſeth; this was agreed in the caſe of Page and Harwood, 

H. 23 Car. 1. B. R. (b) ff.... 

Hut yet it doth not vitiate the indictment, tho it do con- 
clude, Et fic interfecit contra formam ſtatuti, as was adjudged 
Trin. 9 Fac. B. R. Bradley and Banks (c); and accordingly for 
the moſt part to this day the indictments upon this ſtatute do 
conclude contra formam ſtatuti, ſo it is good with or without 

{ſuch concluſion, but it is beſt to follow the common uſage, 

becauſe every man doth not readily obſerve the reaſon of the 

omiſſion of that concluſion. — an 5 

In the caſe of Page and Harwood, H. 2 3 Car. 1. before cited, 

theſe points were reſolved in the king's bench, I. 

1. That no man is ouſted of his clergy by this ſtatute, but 

he that actually ſtabs, and therefore thole, that are laid in the 
indictment to be preſent, aiding, and abetting in ſuch a cale, 
| ſhall be admitted to the benefit of clergy ; and therefore, tho 
3 . the 


() In this caſe, as reported in Styles doubted per Bacon, 
86. it is not agreed to be ſo, on the (c) Cro. Jac. 283. 
contrary it was denied per Roll, and | | 


— 


— 


the indictment of ſuch a manſlaughter be ſpecially formed upon 
the ſtatute, and conclude contra formam ſtatuti, yet it is a 
good indictment of manſlaughter againſt them, that were pre- 


ſent, aiding, and abetting, and therefore upon ſuch a ſpecial - 
indictment of manſlaughter upon the ſtatute, the priſoner 


may be convict of {imple manſlaughter, and acquitted of 
manſlaughter upon the ſtatute, and the indictment ſerves for 
a common manllaughter, as well as a man upon an indi& 
ment of murder may be acquit of murder, and convict of 
_ manſlaughter, ; os 
22 Martii, 14 Car. 1. At Newgate ſeſſions David Williams 
was indicted ſpecially upon this ſtatute for the death of Fran- 
cis Marbury (d), viz. Quod felonice Oc. unum malleum de ferro 
© lieno, anglice an hammer of wood and iron e manu ſua dex- 
tra erga & ad anteriorem partem capitis ipſius Franciſei felonice 


vlolenter & in furore ſuo projecit, & cum malleo predifto ipſum 


Franciſcum in & ſuper anteriorem partem capitis Tc. percuſſit & 
_ pupugit, anglice did ſtab and thruſt the {aid Marbury having no 

weapon drawn, nor {truck firſt, whereof he preſently died, & 
fic modo & forma predifta interfecit Tc. contra formam ſtatuti &c. 
The priſoner pleaded not guilty, and a ſpecial verdict was 


found, viz, that upon St. David's day the priſoner being a Nelſh- 
man had a leek jn his hat, and that there was at the {ame time 
in waggery a Fack-a-lent in the ſtreet put up with a leek, and 


one Nicholas Redman, a porter, ſpake to the priſoner, and 
pointing to the Fack-a-lent laid, Look at your countryman, 
and the priſoner being therewith enraged, threw an hammer 
at Redman to the intent feloniouſly to hit him, but miſſing 


him, the hammer did hit Francis Marbury, whereof he died, 


_ & fic predictus David prefatum Franciſcum cum malleo pra- 
dicto pupugit & percuſſit, anglice did ſtab and thruſt, the 

ſaid Francis then not having any weapon drawn, nor then 
having firſt ſtricken the ſaid David; and it was judged by 
Bramſton, Jones, and the recorder Gardiner, that Williams was 
guilty of manſlaughter at the common law, fed non contra for- 


mam ſtatuti, ſo that it ſeems they thought not this to be a 


ſtabbing within the ſtatute, being done with the throwing of 
; 6 D the 
(4) V. Fones 432. 
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the hammer, or at leaſt they took this killing of Marbury, 


which was not at all intended by Williams, to be out of the 
ſtatute, tho it excuſed him not for manſlaughter at com- 
mon law. (e) 5 . 


The words of the ſtatute are ſtab or thruſt, if the ſtabbing 
or thruſting were with a ſword, or with a pikeſtaff, it is 
within the ſtatute, ſo it ſeems, if it be a ſhot with a piſtol, 


or a blow with a {word or ſtaff, yet quere, for Jones juſtice 


denied it. 
In M. 5 Fac. it was ruled, that if the party ſlain had a 


cudgel in his hand, it is a weapon drawn within this ſtatute, 
and the priſoner was admitted to his clergy at Newgate z but 


it ſeems it muſt be intended of ſuch a cudgel, as might pro- 


bably do hurt, not a ſmall riding-rod or cane. 


In the year 1657: (J) at Newgate before Glynn, who then ſat 


as chief juſtice, a man was indicted upon this ſtatute, and a 
ſpecial verdict found, that a bailiff having a warrant to arreſt 
2 man, preſſed early into his chamber with violence, but not 


mentioning his buſineſs, nor the man knowing him to be a 


balliff, nor that he came to make an arreſt, ſnatched down a 


ſword, that hanged in his chamber, and ſtabbed the bailiff, 


whereof he preſently died : there was ſome diverſity of opi- 


nion among the judges, whether this were within the ſtatute, 
but at length the priſoner was admitted to his clergy, for tho 
this caſe was within the words of the ſtatute, and not within 
the particular exceptions, yet it was held, that this caſe was 
never intended in the ſtatute, for the priſoner did not know, 


but that the party came in to rob or kill him, when he thus 


violently brake into his chamber without declaring his buſi- 
CHAP, 


(e) Lord chief juſtice Holt in Marv- (f) Quere, whether the caſe here 
gridge's caſe, Kel. 131. concurs with this meant be not Buckner's caſe, M. 1655. 


judgment, for that it was not ſuch a reported in _ 467. but that, as it is 


weapon or act, as is within the ſtatute there reported, was not the caſe of a 
of ſtabbing, but he is of opinion, that bailiff, but of a creditor, who ſtood at 
Williains ought to have been found guil- the door with a ſword undrawn to keep 
ty of murder, if the indictment had the debtor in, till they could ſend for 
been ſo laid, for that there was not a a bailiff, and was kild by the debtor. 
ſufficient provocation to leſſen the offenſe (g/ Sce Kel. 136. 12 5 

to manſlaughter. . | 


. 
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CHAP. XXXIX. 


Touching involuntary homicide, and firſt 


of chance-medley or killing per infor- 
[Xroluntary homicide is the death or hurt of the perſon of 
L a man againſt or beſides the will of him that kills him. 


And in theſe caſes, to ſpeak once for all, the indictment 


itſelf muſt find the ſpecial matter, or in caſe the indictment 
be of murder or manſlaughter, and upon the trial it appears 


to the jury it was involuntary, (as by nusfortune, or in his | 
own defenſe) the jury ought to find the ſpecial matter, and 


ſo conclude, Et fic per infortunium, or ſe defendendo, and not 
generally, that it was per infortunium, or ſe defendendo, becauſe 


the court muſt judge upon the ſpecial matter, whether it be 
murder, homicide, or per infortunium, or ſe defendendo, and 


the jury is only, to find the fact, and leave the judgment 
thereupon to the court; and in ſuch caſe the priſoner muſt 


not plead the ſpecial matter, and ſo juſtify, but muſt plead 


not guilty, and the ſpecial matter muſt be found by the jury, 
Stamf. P. C. Lib. I. cap. 7. fol. 15. a. Lib. III. cap. 9. fol. 
165. 4. for upon the ſpecial matter found the court may give 
judgment againſt the concluſion of the verdict, as that the fact 
is manſlaughter, tho the concluſion of the verdict be per in- 
fortunium, or ſe defendendo. 44 E. 3. Coron. 94 
This involuntary homicide is of two kinds, viz, either 
1. When it is purely involuntary and caſual, as the killing of 


a man per infortunium, or 2. When it is partly involuntary, 


and partly voluntary, but occaſiond by a neceſſity, that the 
law allows, which is commonly called homicide ex neceſſitate, 
as killing a man in his own defenſe, or the like; de qui- 
bus poſtea. 


Homicide 
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9 Hiſtoria Placitorum Corong. 
Homicide per infortunium is, where a man is doing a lau- 
ful act, and without intention of bodily harm to any per- 
{on, and by that act death of another enſues, as if a man be 
ſhooting at buts or pricks, and by caſualty his hand ſhakes, 
and the arrow kills a by-ſtander. 2 1 H. 7. 28. 4. 6 E. 4. J. b. 
Or if a carpenter or maſon in building caſually let fall a 
iece of timber or ſtone, and kills another. 2 1H. 7. B. Coron. 5 9. 
But if he voluntarily let it fall, whereby it kills another, 
if he give not due warning to thoſe that are under, it will 
be at leaſt manſlaughter ; : quia debitam diligentiam non adhi- 
buit. 
So if a man be felling a tree in his own ground, and it fal 
and kill a perſon, it is chance-medley. 6 E. 4. 7. 
But in all theſe caſes, if it doth only hurt a man by ſuch 
an accident, it is nevertheleſs a treſpaſs, and the perſon hurt 
hall recover his damages, for tho the chance excule from fe- 
lony, yet it excuſeth not from treſpaſs. 6 E. 4. 7. 

Regularly he that voluntarily and knowingly intends hurt 

to the perſon of a man, tho he intend not death, yet if 
death enſues, it excuſeth not from the guilt of murder,” 1 

manſlaughter at leaſt, as if 4. intends to beat B. but not to 

kill him, yet if r enſues, this is not per infortunium, but 

murder or manſlaughter, as the circumſtances of the on 
happen. : 

And therefore J have known it ruled, that if two men 
are playing at cudgels together, or wreltling by conlent, if one 
with a blow or fall kill the other, it is manſlaughter, ad not 
per infortunium, tho Mr. Dalton, cap. 96. (a) ſeems to doubt 
it; and accordingly it was reſolved P. 2 Car. 2. by all the 
judges upon a ſpecial verdict from Newgate, where two friends 
were playing at foils at a fencing ſchool, one caſually kild the 
other ; reſolved to be manſlaughter. 

Sir John Chicheſter, and his man- ſervant, whom he very 
well loved, were playing together, the man had a bedſtaff in 
his hand, and Sir Fohy had his rapier in the ſcabbard, Sir 
John, according to the uſual {port between them, bids his 


man guard his thruſt or paſs, which he was making at him 
2 with 


* ay 


— 


(a) New Edit. cap. 148. p. 479. 
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with his rapier in the ſcabbard, the ſervant with the bedſtaff 
brake the thruſt, but withal ſtruck off the chape of the ſcab- 


bard, but the thruſt was not ſo effeQually broken, but the 
end of the rapier prickt the ſervant in the groin, whereof he 
died: Sir John Chicheſter was for this indicted of murder, and 
tried at the king's bench bar, where all this evidence was gi- 


act itſelf was not lawful, becauſe there was no malice or ill 


ſiond the death, intended no harm, nor could it have done 
harm, if the chape had not been ſtricken off by the 
party kild, and tho the parties were in ſport, yet the act 


quently the death, that enſued thereupon, was manſlaughter, 
and was accordingly found and adjudged, which I heard 2 3 
in ie, 6s. 
But if two play at barriers, or run a- tilt without the king's 
commandment, and one kill the other, it is manſlaughter; 
but if it be by the king's command, it is not felony, or at 
molt per infortunium. 11 H. J. 23. B. Coron. 2 2 9. Dalton, cap. 
96. Co. P. C. p. 56. (c) VH 


his wood, and B. beat him, whereof he dies, this is man- 
flaughter, becaule, tho it was not lawful for A. to cut the wood, 
it was not lawful for B. to beat him, but either to bring him 
» a juſtice of peace, or puniſh him otherwiſe according to 
law. = 


ſervant, or a parent his child, and by ſtrugling, or otherwiſe, 
Rs 5 the 


bard, whereby the end of the rapier came out of the ſcab-- 


ven; and it was ruled, 1. That it was not murder, tho the 


will between them. 2. That it was not barely chance-med- 
ley, or per infortunium, becauſe altho the act, which occa- 


itſelf, the thruſting at his ſervant, was unlawful, and conſe- 


If A. come into the wood of B. and pull his hedges, or cue 


But if a ſchool-maſter correct his ſcholar, or a maſter his 


(3) Aeyn 12. This ſeems a very hard 


caſe, and indeed the foundation of it fails, 


bard by conſent ſeems not to be an un- 
lawful act, for it is not a dangerous wea- 
pon likely to occaſion death, nor did it 
do ſo in this caſe but by an unforeſeen 


caſe of juſtiag, (or prize-fighting) where- 


for the puſhing with a ſword in the ſcab- 


accident, and therein differs from the 


in ſuch weapons are made uſe of, as are 


fitted, and likely to give mortal wounds. 


(c) Brooke, after having taken notice 
of this as Fineux's opinion, ſays, That 
other juſtices in the time of Henry VIII. 
Foe this, and held it felony to kill a 
man in juſting, or ſporting after that 


manner, notwithſtanding the king's com- 


mand, for ſuch command is againſt law, 
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inſtrument (4), or too outragious, then it is murder, as it 
| happend in a caſe at Norwich aſſizes 1670. where the maſter 
ſtruck a child, that was his apprentice, with a great ſtaff, of 


it had been, if they had entred to commit 
de Pace, fol. 29. a. Harcourt's caſe. 


in the night the {ſervant going to let out Frances thought ſhe 
heard thieves breaking open the door, ſhe therefore ran up 
ſpeedily to her maſter, and informed him, that ſhe thought 


herſelf in the buttery left ſhe ſhould be diſcoverd, Levet's 


wife ſpying Frances in the buttery, and not knowing her cried 


be a thief, and thruſting with his rapier before him hit Fan- 


was reſolved to be neither murder, nor manſlaughter, nor 


{laughter ; ) where the book ſays it was not felony, quere 
whether it be not homicide by miſadventure, for the party 
kild was in truth no thief, tho miſtaken for one, and tho it 
be not homicide voluntary, yet it ſeems to be per infor- 


the child or ſcholar, or ſervant die, this is only per inforti 
nium. Crompt. Juſt. 28. b. 1 

But this is to be underſtood, when it happens only upon 
moderate correction, for if the correction be with an unfit 


which it died, it was ruled murder. ; 
Several perſons come to enter the houſe of A. as treſpaſ- 
ſers, A. ſhoots and kills one, this is manſlaughter, otherwiſe 
a felony. Crompt. 
But in the caſe of Levet indicted for the death of Frances 
Freeman, the caſe was, That William Levet being in bed and 
aſleep in the night in his houſe, his ſervant hired Frances Free- 
man to help her to do her work, and about twelve of the clock 


thieves were breaking open the door, the maſter riſing ſud- 
denly, and taking a rapier ran down ſuddenly, Frances hid 


out, Here they be that would undo us, Levet runs into the but- 
tery in the dark, not knowing Frances, but thinking her to 


ces in the breaſt mortally, whereof the inſtantly died: this 


felony : vide the cafe cited by juſtice Jones, P. 1 5 Car. 1. B. R. 
and Croke, n. 1. (in Cook's cale (e) for killing a bailiff, that broke 
a window to execute a Capias, which was judged to be man- 


tunium. | 
I It 


(4) As with a bar of iron, or a ſword, (e) Cro. Car. 538. N. Jones 429. 
or a great cudgel, Kel. 64, 135. | B 
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If a man knowing that people are paſſing along the {treet 
throws a ſtone, or {hoots an arrow over. the houſe or 
wall with intent to do hurt to people, and one is thereby 
lain, this is murder, and if it were without ſuch intent, yet 
it is manſlaughter, and not barely per infortunium, becauſe 


the act itſelf was unlawful ; but if the man were filing an 
| houſe, and let fall a tile knowingly, and gave warning, and 
yet a perſon is kild, this is per infortunium, but if he gave 


not convenient warning, it is manſlaughter, quia non adhibuit 
debitam diligentiam. (7) oO. 
If A. in his own park ſhoot at a deer, and the arrow glans 
cing againſt 2 tree hits and kills B. this 1s homicide per infor- 
tunium, becauſe it was lawful for him to ſhoot in his own 


park. 


But if A. without the licence of B. hunt in the park of B. 
and his arrow glancing from a tree killeth a by-ſtander, to 


whom he intended no hurt, this 18 manſlaughter, becauſe th e 
act was unlawful. „ 8 | 


80 if 4. throw a ſtone at a bird, and the ſtone ftriketh 


and killeth another, to whom he intended no harm, it is per 


But if he had thrown a ſtone to kill the poultry or cattle 
of B. and the ſtone hit and kill a by-ſtander, it is manſlaugh- 


ter, becauſe the-a& was unlawful, but not murder, | becauſe 


he did it not makciouſly, or with an intent to hurt the by» 


 Rander. © 


By the ſtatute of 3 H. 8. cap. 6. © No perſon not having 


„ lands, &c. of the yearly value of one hundred pounds per 


annum may keep or ſhoot in a gun upon pain of forfeiture 


aof ten pounds.” Suppole therefore ſuch a perſon not qua- 


lified ſhoots with a gun at a bird, or at crowes, and by miſ- 


chance it kills a by-ftander by the breaking of the gun, or 


ſome other accident, that in another caſe would have a- 
mounted only to chance-medley, this will be no more than 
chance-medley in him, for tho the ftatute prohibit him to 
5 keep 
(f) This is upon ſuppoſition, that ſhould cry out firſt, it is manſlaughter. 


the houſe do not ſtand near an highway See Hull's caſe 1664. Kel, 40. 
or place of reſort, for then, tho he | 
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keep or uſe a gun, yet the ſame was but malum probibitum, 
and that only under a penalty, and will not inhanſe the effect 


beyond its nature. bh 


A. having deer frequenting his corn- field out of the Pres 


cin& of any foreſt or chace ſets himſelf in the night-time 


to watch in a hedge, and ſets B. his ſervant to watch in an- 


other corner of the field with a gun charged with bullets, gi- 
ving him order to ſhoot, when he hears any buſtle in the corn 


by the deer, the maſter himſelf improvidently ruſhes into 
the corn, the ſervant ſuppoſing it to be the deer ſhoots, and 
thereby kills his maſter in the night, this is neither petit trea- 


ſon, murder, nor manſlaughter, but chance-medley, for the 


ſervant was miſguided by his maſter's own direction, and was 


ignorant, that it was any thing elſe but the deer. This was 


my opinion in a caſe happening at Peterborough ſeſſion; but it 
ſeemed to me, that if the maſter had not given ſuch di- 
rection, that was the occaſion of his miſtake, it would have 
been manſlaughter to have ſhot at a man, tho by miſtaking it 
for the deer, becauſe he did not adhibere debitam diligentiam to 


diſcover his mark, but ſhot directly at the perſon of a man, 
tho miſtaking it for a deer. 5 5 
A. drives his cart careleſly, and it runs over a child in the 


ſtreet, if 4. have ſeen the child, and yet drives on upon him, 
it is murder; but if he ſaw not the child, yet it is man- 
{laughter 3 but if the child had run croſs the way, and the 
cart run over the child before it was poſſible for the carter to 


make a ſtop, it is per infortunium, and accordingly this di- 
rection was given by us at Newgate ſeſſions in 167 2. and the 


carter convict of manſlaughter. 


If a man or boy riding in the ſtreet whip his horſe to 
put him into ſpeed, and run over a child and kill him, this is 
homicide, and not per infortunium, and if he rid ſo in a preſs 


of people with intent to do hurt, and the horſe had kild 


another, it had been murder in the rider. 


But if a man or boy be riding in the ſtreet, and a by-ſtan- 
der whip the horſe, whereby he runs away againſt the will of 
the rider, and in his courle runs over and kills a child or 
man, it is chance-medley only, and in that caſe the jury 

I | | ought 


—— 
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ought not to find him not guilty generally, but the ſpecial 
matter; but yet, becauſe the coroner's inqueſt, which Rood 
untraverſed, had found the ſpecial matter, the court received 
the verdict of not guiliy upon the indictment by the grand 
inqueſt of murder, and the party confeſſed the indictment by 
the coroner, and had his pardon of courſe, and this was ſaid - 

by Lee ſecondary to be the courle at Es, 1 Sept. 16, 
Car. 2. Richard Pretty's caſe. 

Tho the killing of another per infor tuninum be not in truth 
| felony, nor ſubjects the party to a capital puniſhment, and 
therefore uſually in ſuch caſes the verdict concludes, quod inter- 
fecit per infortunium, & non per feloniam, yet the party forfeits 
| his goods, and tho he ought to have quaſi de jure a pardon of 
courſe upon the certificate of the conviction, yet he is not to 
be diſcharged out of priſon, but bailed till the next term or 
ſeſſions to ſue out his pardon of courſe, for tho it was not 
his crime, but his misfortune, yet becauſe the king hath loſt 
his ſubject, and that men may be the more careful, he for- 
feits his goods, and is not preſently abſolutely diſcharged of 
his impriſonment, but bailed, wut ſupra. : 

And fo ſtrict was the judicial law of the ems in relation 
to the life of man, that even in this caſe the avenger of 


blood might kill the manſlayer per 13 before he dor 
to the city of refuge, Deut. xix. 5, 5 
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CHAP. XL. 
Of manſlaughter ex neceſſitate, and fir / 5 
5, defendendo. 


Come to thoſe homicides, that are ex neceſſitate, and this 

neceſſity makes the homicide not ſimply voluntary, bur 
tnixed, partly voluntary and partly Ons and i is of 
two kinds, 

1. That neceſſity, which is of a private nature. 

2. That neceſſity, which relates to the public juſtice and 


{afety. 


The formier is that necellive, which obligeth a man to his 


con defenſe and ſafeguard, and this takes in theſe inquiries, 


1. What may be done for the ſafeguard of a man's own life. 


2. What may be done for the ſafeguard of the life of another, 


3- What may be done for the ſafeguard of a man's goods. 


4. What may be done for the lafeguard of a man's houſe of 
| habitation. 


I. As touching the firſt of theſe, d homicide 3 in defenſe 


of a man's own life, which is uſually ſtyled ſe defendendo. 


It is generally to be obſerved, that in caſe of any indict- 


ment or charge of felony the priſoner cannot plead any thing 


by way of juftification, as that he did it in his own defenſe, 
or per infortunium, but muſt plead not guilty; and upon his 


trial the ſpecial matter is to be found by the jury, and there- 


upon the court gives judgment. 
| Homicide ſe defendendo is of two kinds. 
1. Such, as tho it excuſe from death, yet it excuſeth not 


the forfeiture of goods, nor 1s the party to be abſolutely dit- 


charged out of priſon, but bailed, and to purchaſe his par- 
don of courſe. 


2. Such as wholly acquits from all kinds of forfeiture. 
4 Firſt 


—— 
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Firſt therefore of common homicide ſe defendendo. 

Homicide ſe defendendo is the killing of another perſon ii 
the neceſſary defenſe of himſelf againſt him, that aſſaults him. 
In this caſe of homucide ſe defendendo there are theſe cir- 
% 5 
1. It is not neceſſary, that the party kild be the firſt ag? 
greſſor or aſſailant, or of his party, tho commonly it holds. 
There is malice between A. and B. they appoint a time 
and place to fight, and meet accordingly, A. gives the firſt on- 
ſet, B. retreats as far as he can with ſafety, and then kills 4. 
| who had otherwiſe kild him; this is murder, for they met 
by compact and deſign, and therefore neither ſhall have the 
advantage of what they themſelves each of them created. 

There is malice between A. and B. they meet caſually, 
A. aſſaults B. and drives him to the wall, B. in his own de- 
fenfe kills A. this is ſe defendendo, and ſhall not be heightend 
by the former malice into murder or homicide at large, Cops 
ſlon's caſe cited Crompt. de Pace 27. b. and Dalt. cap. 98. (a), 
for it was not a killing upon the account of the former ma- 
| lice, but upon a neceſſity impoſed upon him by the aſſault 
„ ß be Þ ED, 
A. aſſaults B. and B. preſently thereupon ſtrikes A. with- 
out flight, whereof A. dies, this is manſlaughter in B. and 
not ſe defendendo, 43 Aſſiz 31. but if B. ſtrikes A. again, but 
not mortally, and blows pals between them, and at length 

B. retires to the wall, and being preſſed upon by A. gives him 
a mortal wound, whereof A. dies, this is only homicide ſe des 
fendendo, altho that B. had given divers other firokes, that 
were not mortal before he retired to the wall, or as far as he 
could. Stamf. N C. Lib. I. cap. 7. fol. 15. a. Dalt. cap. 98. Cromp. 
28. 4. „0 8 

But now ſuppoſe, that 4. by malice makes a ſudden aſ- 
ſault upon B. who ſtrikes again, and purſuing hard upon 4. 

4. retreats to the wall, and in ſaving his own life kills B. 
ſome have held this to be murder, and not ſe defendendo, 
becauſe 4. gave the firſt aſſault, Cromp. fol. 2 2. b. ground- 
ing upon the book of 3 E. 3. Itin. North. Coron. 287. but 

— 5 _ Ml. Dal. 
() New Edit. cap. 1 50. P. 484. 


7 


Mr. Dalton, ubi ſupra, thinketh it to be ſe defendendo (b), tho 4. 


k. a — 2 
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made the firlt aſſault, either with or without malice, and then 
retreated ; therefore the book of 3 E. 3. Coron. 284, 287. 


which occaliond the doubt, is to be examined, which is thus. 


It ſeems to me, that if 4. did retreat to the wall upon 


a real intent to ſave his life, and then merely in his 


own defenſe kild B. that it is ſe defendendo, and with this 
agrees Stamf. P. C. Lib. I. cap. 7. fol. 15. a. But if on the 
other ſide 4. knowing his advantage of ſtrength, or ſkill, 
or weapon, retreated to the wall merely as a deſign to 


protect himſelf under the ' ſhelter of the law, as in his 


own defenſe, but really intended the killing of B. then it 
is murder, or manſlaughter, as the circumſtance of the caſe 
requires, and that was the reaſon, why the judges demanded 
of the jury 3 E. 3. whether he kild B. of malice, or otherwiſe 
to ſave himſelf, and when the jury anſwered, If was to ſave 
his life, he was remitted to priton to have his pardon of 
courts. 4-34 Oo 254; 209, oe ny 5 ies 
2. In homicide ſe defendendo there ſeems neceſſary ſome 
act to be done by the party killing, for if he be merely paſ- 
five, this will make it only a killing per infortunium. 
A. aſſaults B. who flies to the wall, or falls, holding his 


ſword, knife or pike in his hand, A. runs violently, or falls 
upon the knife of B. without any thruſt or ftroke offerd at 


him by B. and thereupon dies, this is death per infortunium, 


20 
() The caſe here refed to in Dal- 


ton is the caſe of an affray, (which is 


likewiſe the caſe put by Stamford) of 
this he ſays there was a difference of 
opinions, bur delivers no opinion of his 
own, but as to the caſe here put by our 
author of a malicious aſſault, which he 


afterwards mentions, he ſeems plainly 
to be of the contrary opinion, and to 
think it murder; nor 40 

in Coron. 284, 287. that could occaſion 


ſee any thing 


any doubt about this matter, or any 
way relates to this caſe, for both thoſe 
caſes (which ſeem to be but one and the 
ſame) were of an affray, in which he, 
that {truck firſt, was the party kild, and 
the party killing {truck not at all, till at- 
ter he had fled as far a: he could, and was 
neceſſitated to do it in bis own defenſe ; 


and 


ſo that the reaſon aſſigned by our author 

for demanding the queſtion of the jury 
is grounded on a miſtake ; that, which 
to me ſeems the reaſon of putting that 
queſtion to the jury, is this, the jury 


had found the fact ſpecially, but had not 


drawn any general concluſion from it, 
the queſtion was therefore asked, that 
they might make the uſual concluſion, | 
unde dicunt, quod prædictus A. (the de- 


fendant) ſe defendendo frediftum B. 


(the deceaſed) interfecit, & non per fe- 
loniam aut malitiam pr eccgitaram,which 
was done accordingly ; and therefore 
in the firſt of thoſe places, vi. Coron. 
284. the uſual conclufon being inſerted, 
no notice is taken of the queſtion put 
to the jury. 


ed 8 


— 
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and ſome have ſaid, that in this caſe A. is felo de ſe, de quo 
antea, vide Stamf. P. C. Lib. I. cap. 7. p. 16. & libros ibi. 

z. Regularly it is neceſſary, that the perſon, that kills an- 
other in his own defenſe, fly as far as he may to avoid the 
violence of the aſſault before he turn upon his aſſailant, for 
tho in caſes of hoſtility between two nations it is a reproach 
and piece of cowardice to fly from an enemy, yet in caſes of 
aſſaults and affrays between ſubjects under the fame law, the 
law owns not any ſuch point of honour, becauſe the king 
and his laws are to be the vindices injuriarum, and private 
_ perſons are not truſted to take capital revenge one of another, 
Hut this hath ſome exceptions — 

1. In reſpect of the perſon killing. . | 
If a gaoler be aſſaulted by his priſoner, or if the ſheriff or 
his miniſter be aſſaulted in the execution of his office, he is 
not bound to give back to the wall, but if he kill the aſſai- 
lant, it is in law adjudged ſe defendendo, tho he give not back 
to the wall; the like of a conſtable or watchman, for they 
are miniſters of juſtice, and under a more ſpecial protection 
in the execution of their office, than private perſons, Co. P. C. 
p. 55. 9 Co. Rep. 68. b. Mackallys cal. 
hut if the priſoner makes no reſiſtance, but flies, yet the 
officer, either for fear, that he or ſome other of his party will 
reſcue the priſoner, ſtrikes the priſoner, whereof he dies, this 
is murder, for here was no afſault firſt made by the priſoner, 
and ſo it cannot be ſe defendendo in the officer. 
And here is the difference between civil actions and felonies. 

If a man be in danger of arreſt by a Capias in debt or treſ- 
paſs, and he flies, and the bailiff kills him, it is murder, but 
if a felon fly, and he cannot be otherwiſe taken, if he be kild, 
it is no felony, and in that caſe the officer ſo killing forfeits 
nothing, but the perſon ſo aſſaulted and kild forfeits his 
goods. 3 . „%%; ũ᷑ :niꝛ 
2. In relation to the perſon kild. 85 

If a thief aſſault a true man either abroad or in his houſe 
to rob or kill him, the true man is not bound to give back, 
but may kill the aſſailant, and it is not felony. Co. P. C. 
P. 56. 1 7 7 
6 G 3. In 


N . "= IA r z "2 FE ns en = 
— — 6 D r < P 1 * 2 * * * —— = * © "= £ 
— EN r -- SER <> > _ SS 2 RE —J; ma 2 f 3 "nr 4 LR — ag 6 "5 nora . n = — = 2 = — - — — — bh gt - 3 —— — — — — 2.4 
3 W n ; PO PRE & penn * ks _ > 3 4 : T * . * . ESTES r — — ney : "= ce —— - - 
- 7 1 3 J SR TSS * „ TT = ES] - A: I: RET ICS phe ——ů — She Ts 2 r TD 0 8 ED. - r — c — — — ge — 
s 2 8 — n FF Hine nn tie: = STE 0. Toys. ———— F 4 * — — be — — — 2 


i 
oy 
4 
4 
* 
bo 
1 
15 
5 
* 
i 
3 2 
*1 9 
n 
* 
1 


ol 
ch *W 
1 
th * 
1 . 
12 1 

kf i 
+" 
| iis 1 
3 
, 1 * 
j 
i. 
? 


1 2; 5 = 2 = L — —— 
— 5 2 = "* r * : ie ""—- — re cr — an | — No 
— TIT” 2 8 — N - — _ IIS: 7 "Feat —— — — — Sg 2x 8 = A A 
. E We * * 2 4 


* 2 
** 


482 Hiſtoria Placitorum Corong. 


In reſpe& of the manner of the aſſault. : 

If A. aſſault B. fo fiercely, that B. cannot ſave his life if 
he give back, or if in the aſſault B. fall to the ground, 
whereby he cannot fly, in ſuch caſe if B. kills A. it is ſe de- 
fendendo, Co. P. C. p. 56. but now here will be occaſion to re- 
ſume the former debate, where the firſt aſſailer may be ſaid 
to kill the aſſailed ſe defendendo. 

If 4. aſſault B. and B. thereupon reaſſault 4. and 4. really 


flies to avoid the aſſault of B. who purſues him, and then 4. 


being driven to the wall turns again and kills B. it ſeems 
this may be ſe defendendo, as hath been ſaid, for it appears de 


facto, that A. Hed from the aſſault of B. till he could fly no 


farther. . S „„ 

But if A. aſſaults B. firſt, and upon that aſſault B. reaſſaults 
A. and that fo fiercely, that 4. cannot retreat to the wall or 
other non ultra without danger of his life, nay, tho A. fall 


upon the ground upon the aſſault of B. and then kills B. this 
ſhall not be interpreted to be ſe defendendo (c), but to be mur- 
der, or ſimple homicide, according to the circumſtances of the 


caſe, for otherwiſe we {ſhould have all caſes of murders or 


manſlaughters by way of interpretation turned into ſe defen- 
dendo. N 5 


The party aſſaulted indeed ſhall by the favourable interpre- 


tation of the law have the advantage of this neceſſity to be 
interpreted as a flight (4) to give him the advantage of ſe de. 
fendendo, when the neceſſity put upon him by the aſſailant 


makes his flight impoſſible; but he, that firſt aſſaulted, hath 


done the firſt wrong, and brought upon himſelf this neceſſity, 
and hall not have advantage of his own wrong to gain the 


favourable interpretation of the law, that that neceſſity, which 


he brought upon himlelf, ſhould by way of interpretation be 
accounted a flight to ſave himſelf from the guilt of murder 
or manſlaughter. 


4 os 


(c) Becauſe his fall not being volun- (4) Not that the law eſteems this 
tary, as a flight is, it does not appear, neceflity to be a flight, but the party 
that he declined fighting, ſo that the not having opportunity of flying, the law 
party firſt aſſaulted cannot ſafely quit the does not require it of him ; but excuſes 
advantage he has got, him inthe ſame manner, as if he had fled. 


. 
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If A. after the aſſault had really and bond fue tied from B. 
or thai they had been parted by byſtanders, that had given a 
kind of interruption to the affray, and a declining of any far- 
ther affray by B. and therefore when B. purſues him to kill 
him, and A. after his flight, upon neceility of ſaving his 
life, kills B. thus is apparent to be ſe defendendo, but when it 
is done altogether without any interval of flight or parting, 
and B. that was firſt aſſaulted, gains the preſent advantage by 
his ſtrength, courage or fortune, to preclude the flight of 4. 
and then A. kills him, this leems to be manſlaughter, and 
not ſe defendendo. 

And it muſt be obſerved, that the flight to gain the ad- 
vantage of ſe defendendo to the party killing muſt not be a 
feigned flight, or a Hight to gain advantage of breath, or op- 
portunity to fall on afreſh, as fighting cocks retire to gain ad- 
vantage, but it muſt be a flight from the danger, as far as the 
party can, either by reaſon of ſome wall, ditch, company, or 
as the fierceneſs of the aſſailant will permit. 

In Fleet: ſtreet A. and B. were walking together, B. gave ſome 
provoking language to 4. who thereupon gave B. a box on 
the ear, they cloled, B. was thrown down, and his arm bro- 

ken, he runs to his brother s houle preſently, which was hard 
by, C. his brother taking the alarm came out with his ſword _ 
drawn, and made towards A. who retreated ten or twelve 
yards, C. purſued him, 4. drew his {word and made a paſs 

at C. and kild him, A. being indicted at Newgate ſeſſions for 
murder, the court directed the jury upon the trial to find 
this manſlaughter, not murder, becauſe upon a ſudden falling 
out; not ſe defendendo, partly becauſe A. made the firſt breach 
of the peace by ſtriking B. and partly becaule, unleſs he had fled 
as far as might be, it could not by way of interpretation be 
{aid to be in his own defenſe ; and it appeard plainly upon 
the evidence, that he might have retreated out of danger, 
and his ſtepping back was rather to have an opportunity to 
draw his ſword, and with more advantage to come upon C. 
than to avoid him; and accordingly at laſt it was found 
manſlaughter 1671. at Newgate. 
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II. I come to the ſecond conſideration, namely what the 
offenſe is, if a man kill another in the neceſſary ſaving of 


the life of a man aſſaulted by the party ſlain. 


A. aſſaults the maſter, who flies as far as he can to avoid 


death, the ſervant kills A. in defenſe of his maſter ; this is 


homicide defendendo of the maſter, and the ſervant {hall have 


a pardon of courle, 21 H. J. 39. . but if the maſter had not 


been driven to that extremity, it had been manſlaughter at 
large in the ſervant, if he had no precedent malice in him. 
Plowd. Com. 100. 8 V 

The like law had been for a maſter killing in the neceſ- 


| fary defenſe of his ſervant, the huſband in the defenſe of the 


wife, the wife of the huſhand, the child of the parent, or 


the parent of the child, for the act of the aſſiſtant {hall have 


the lame conſtruction in ſuch cafes, as the act of the party 


aſſiſted ſhould have had, if it had been done by himſelf, for 


they are in a mutual relation one to another. 


If A. and B. and C. be of a company together, and walking in 


the field C. aſſaults B. who flies, C. purſues him, and is in 


danger to kill him, unleſs preſent help, 4. thereupon kills C. 
in defenſe of the life of B. it ſeems that in this caſe of ſuch 
an inevitable danger of the life of B. this occiſion of C. by A. 


is in nature of ſe defendendo; but then it muſt appear plainly 


by the circumſtances of the caſe, as the manner of the aſſault, 


the weapon, with which C. made the aſſault, We. that the im- 


minent danger of the life of B. be apparent and evident. 

And the reaſon ſeems to be, becauſe every man is bound 
to ule all poſhble lawful means to prevent a felony, as well 
as to take the felon, and if he doth not, he is liable to a fine 
and impriſonment, therefore if B. and C. be at ftrife, A. a by- 


| Rander is to uſe all lawful means, that he may without ha- 


zard of himſelf, to part them, and the very relation of ac- 
quaintance, and mutual ſociety between A. B. and C. ſeems 
to excule the fact of 4. in the neceſſary ſafeguard of the life 

of B. from the crime of ſimple homicide ; tamen quære. 
If 4. be travelling, and B. comes to rob him, if C. falls 
into the company, he may kill B. in defenſe of 4. and theres 
fore much more, if he come to kill him, and ſuch his intent 
4 be 
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be apparent, ſor in ſuch caſe of a Klon attempted, as well 
as of a felony committed, every man 1s thus far an officer; 


chat at leaſt his killing of the attempter in caſe of necellity 


puts him in the condition of ſe defendendo in defending his 
neighbour ; but of this more hereafter. 


4. makes an aſſault upon B. a woman or old with in⸗ 
tent to raviſh her, ſhe kills him in the attempt, it is ſe defen- 
dendo, becauſe he intended to commit a felony. Dalt. cab. 98. 

250. 

And fo it is if C. the tba or Rieber of B. had Kild him 
in the attempt, if it could not be other ile prevented, but 


if it might be otherwiſe prevented, it is manſlauę Ster, theres | 


fore circumſtances muſt guide in that caſe, 


HI. I come to conſider, what the offenſe is in killing him, 


that takes the goods, or doth 1 nary to the houſe Or poſſeſſion 
of another. 


And herein there will be many diverſities, as fi r{t between 


a treſpaſſable act and a felonious act, and berween ſelonious 


Acts foes 
It A. pretending : a title to his 8000. 2 B. ke them away 


from B. as a treſpaſſer, B. may juttily the bez wing of A. but 


if he beat him fo that he die, it is neither jultiGable, nor 


within the privilege of ſe defendendo, but it is manſlaughter. 
Dalt. cap. 98. p. 251. 


A. is in poſſeſſion of the houſe of U. B. endeavours to en- 
ter upon him, 4. can neither juſtify the aſſault nor beating 
of B. ſor B. had the right of entry into the houſe, bur if 4. 


be in poſſollion of a houſe. and B. as a treſpaſſer enters with- 
out title upon him, 4. may not beat him, but may gently 
lay bis hands upon him to put him ont, and if B. reſiſt and at- 


ſault 4. then 4. may juſtify the beating of bim, as of his ow 


altaulc. 


But if 4. kill him in foals of his heath it is neither 
juſtifiable, nor within the privilege of je defendend), for he 


nel only as a treſpaſſer, and therefore it is at leait com- 


mon manſlaughter: this was Harcourt's caſe, Cronipt. 27. 4. 
who being in poſſeſtion of a houſe by title, as it ſeems, A. en- 
deavoured to enter, and ſhot an arrow at them within 21 


8 


6 H | houlaz 
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houſe, and Harcourt from within ſhot an arrow at thoſe, thar 
would have entred, and kild one of the company, this was ru- 
led manſlaughter 5 Elix and it was not ſe defendendo, be- 
cauſe there was no danger of his life from them without. 
Hut if 4. had entred into the houſe, and Harcourt had 
gently laid his hands upon him to turn him out, and then 4, 
had turned upon him, and aſſaulted him, and Harcourt had 
kild him, it had been ſe defendendo, and ſo it had been if 4, 
had entred upon him, and aſſaulted him firſt, tho he in- 
' tended not to kill him, yet if Harcourt had thereupon kild 4. 
it had been only ſe defendendo, and not manſlaughter, tho the 
entry of A. was not with intent to murder him, but only as 
a treſpaſſer to gain the poſſeſſion, 3 E. 3. Coron. 305. Cromp. 
27. b. and it ſeems to me in ſuch a caſe Harcourt being in his 
own houſe need not fly, as far as he can, as in other cafes 
of ſe defendendo, for he hath the protection of his houſe to 
excuſe him from flying, for that would be to give up the poſ- 
ſeſſion of his houſe to his adverſary by his flight. 0 
A. commits adultery with B. the wife of C. who comes up 
and takes them in the very act, and with a ſtaff kills the - 
dulterer upon the place, this is manſlaughter, and neither 
murder, nor under the privilege of ſe def:ndendo : but if 4. 
had been taken by C. in the very attempt of a rape upon the 
wife, and ſhe crying out, her huſband had come and kild A. 
in the act of his raviſhment, it had been within the privilege 
of ſe deſendendo, becaule it was a felony ; the former caſe was 
adjudged manſlaughter by the court, B. R. M. 2 3. Car. 2. (d) 

Now concerning felonies, as there is à difference between 
them and treſpaſſes, ſo there is a difference among themſelves 
in relation to the point of ſe defendendo. . 

If a man come to take my goods as a treſpaſſer, I may 
jultify the beating of him in defenſe of my goods, as hath 
been ſaid, but if I kill him, it is manſlaughter. 

Bur if a man come to rob me, or take my goods as a fe- 

lon, and in my reſiſtance of his attempt I kill him, it is me 

defendendo at leaſt, and in ſome cafes not ſo much. 5 
i e At 

(4) Manning's caſe, Raym, 2 12. gently, becauſe they ſaid there could 


Wen he was to be burnt in the not be a greater provocation. 
hand, the court directed it to be done | 
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At common law, if a thief had aſſaulted a man to rob him, 
and he had kild the thief in the aſſault, it had been ſe defens 
dendo, but yet he had forfeited his goods, as ſome have 
thought, 1 1 Co. Rep. 82. b. tho other books be to the contra» 
ry. 26 Aſſiz, 32. 
But if A. had attempted a burglary upon the houſe of B. 
to the intent to ſteal, or to kill him, or had attempted to burn 
the houſe of B. if B. or any of bis ſervants, or any within 
his houſe had ſhot and kild 4. this had not been ſo much as 
felony, nor had he forfeited ought for it, for his houſe is his 
caſtle of defenſe, and therefore he may juſtify aſſembling 1 
perſons for the ſafeguard of his houſe. 21 H. 7. 3 9. 4. 
Co. Rep. 8 2. b. 5 Co. Rep. 91. b. 26 Aſſiz. 23. 3 E. z Coron. 112 

But otherwiſe it is, as hath been fad in caſe of a treſpaſ- 
ſable entry into the houle claiming a title, and not to com- 
mit felony. 

But now by the ſtatute of 24 H. 8. cap. 5. « Tf any perſon 
© attempt any robbery or murder of any perſon in or near 
any common highway, cartway, horſeway, or foot way, or 

in their manſion-houſes, or do attempt to break any man- 
ſion-houſe in the night-time, and ſhall happen to be kild 
by any perſon or perſons, Cc. (tho a lodger or ſervant) 
they ſhall upon their trial be acquitted and diſcharged in 
like manner, as if he had been acquitted of the death of 
* ſuch perſon. F 1 5 Car. 1. Cooper's c caſe. (e) 

This ſtatute was to remove a doubt, and was declarative 
and enacting, and puts the killing of a robber in or near the 
highway, Cc. in the ſame condition with one, that intends to 
rob or murder in the dwelling-houſe, and exempts both from 
forfeiture, and hath ſettled the doubt. 
| And upon this ſtatute it was, that when there was malice 

between A. and B. and they had fought ſeveral times, al. 
after met ſuddenly in the ftreet near Ludeate, and 4. ſaid le 
would fight him, B. declined it, and fled to the wall, a 
called 8 4 to witnels it, and A purſued him, and ftruci: 
him firſt, and B. in his own deſenſe kild him, he was acq.c 
from 7 forteiture by the ſtatute of 24 H. 8. cap. 5. 15 K 


Cro. 4. 
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Cromp. 27. b. Copſton's caſe: but upon this ſtatute hel thing 
are Obſervable. 
1. It extends not to the a of a bare treſpa able entry 
into a houſe, but only to ſuch an entry or attempt, às is in- 


tended to be for murder or robbery, Cc. or ſome ſuch felo- 
ny, and therefore the cafes of treſpaſſes either in houſes or 
near highways are left as before. 


2, It ſeems, that it extends not to widely the killing 


of a felon, where the felony is not accompanied with force, 


for it ſpeaks of robbery, therefore the killing of one, that at- 
tempts to pick my pocket, is not within the act, for there is 
no ſuch neceſſity ; indeed, if any felon, after a felony com- 
mitted, doth reſiſt thoſe, that enden to apprehend him, 

or fly, mod be kild, this killing is no felony, but that is upon 
another account for this latute hath relation only to killing 


before, or in the felony committed, not after. 


3. It {peaks only of breaking the houſe in the night-time, 
ſo that it ſeems it extends not to a breaking the houle 3 in the 
day-time, unlefs it be ſuch a breaking, as imports with it ap” 


parent robbery, or an intention, or attempt thereof. 


4. Tho the ſtatute ſpeaks not of burning of houſes, yet 
he, that attempts the wilful burning of a houſe, and is kild 


in that attempt, is free from forfeiture without the aid o 
this ftatute, as appears 26 Aſjiz, 23. 


By the judicial law, Exod. xxii. 2, 3. T7 a thief be fand 
19 1þ, and he be ſmitten that he die, no blood ſhall be ſhed 
for him, but if the fun be riſen upon him, there ſhall blood be 
thed for him, for he ſhould make reſtitution, and if he hade 
nothing, he ſhall be ſold for his theft: and by the Roman la- 
of the twelve tables, Fur manifeſto furto deprebenſus, fi aut, 
cum faceret furtum, nox eſſet, aut inter-diu ſe telo, cum depre- 


 benderetur, defenderet, impune occideretur (F): upon the latter 


of theſe laws the civilians and canoniſts have made many cu- 
rious diſtinctions, quas vide abu Coviriuviam, Tom. I. Par. 3. 
de homicidio ad d:fenſionem neil (2); and upon the former 

{1 the 


J) Dig. Lil IV. tit. 2. ad leg. A. vide ſupra cap. 1. Pp. 3 & 6. 


— 
- 
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the Fewiſh Rabbies 
de jure gentium.. Fp | f ; | 
But as the laws of ſeveral nations in relation to crimes 
and puniſhments differ, and yet may be excellently fitted to 
the exigencies and conveniencies of every ſeveral ſtate, ſo the 
laws of England are excellently fitted in this and moſt other 
matters to the conveniencies of the Engliſh government, and 
full of excellent reaſon, and therefore I ſhall not trouble my- 
ſelf about other laws than thoſe of England. (h) 5 
IV. There remains yet one other particular, namely, the 
killing a malefactor, that doth not yield himſelf to juſtice 
upon purſuit. 5, 3 3 
If a perſon be indicted of felony and flies, or being ar- 
reſted by warrant or proceſs of law upon ſuch indictment e- 
ſcapes and flies, and will not render himſelf, whereupon the 
officer or miniſter cannot take him without killing of him, this 
is not felony, neither ſhall the killer forfeit his goods, or be 
driven to ſue forth his pardon, but upon his arraignment 
ſhall plead not guilty, and accordingly it ought to be found by 
the jury. 3 E. 3. Coron. 288. e 
But if he may be taken without ſuch ſeverity, it is at leaſt 
manſlaughter in him, that kills him, therefore the jury is to 
inquire, whether it were done of neceſſity or not. 22 Ar. 
55. Stamf. P. C., Lib. I. cap. 5. fol. 1 3. b. „ 
And the ſame law it is, if 4. commits felony and flies, or 
reſiſts the people, that come to apprehend him, ſo that he can- 
not be taken without killing him, ſuch killing is not felony, 
nor does the perſon, that did it, forfeit any thing, tho A. were 
not indicted, nor the perſon, that did it, had any warrant 
of any court of juſtice, for in ſuch cafe the law makes every 
perſon an officer to apprehend a felon. 22 E. 3. Coron. 261. 
And the ſame law it is, if he be taken, and in bringing to 
the gaol he breaks away, and the people of the vill purſue and 
cannot take him, unleſs they kill him, thoſe, that kill him, 
upon their arraignment {hall be acquitted of the felony, but 
ys ON yet 
> 3 _ vat * a 1 4. 2 25 ; Tk 5. 12. 


non tenetur, ſi aliter periculum cvadere LI. Tne, l. 16, 20, 21, 35. LI. Ethel. 
on polſit, tenetur tamen, Ii pallit. Bratt, ſtani, l. 11. LI. Canuti, l. 59. 


have made the like, quas vide apud Selden 
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yet the townſhip ſhall be amerced for the eſcape, and the 
perſon kild ſhall forfeit his goods upon the flight found, 
3 E. z. Cor. 328, 340. and by ſome it hath been held he ſhall 
3 E. 3. Coron. 290. „„ : 

If A. be ſuſpected by B. to commit a felony, but in truth 


| forfeit the iſſues of his lands, till the year and day be paſt. 


he committed none, neither is indicted, yet upon the offer 


to arreſt him by B. he reſiſts or flies, whereby B. cannot take 
him without killing him, and B. kill him, if in truth there 
were no felony committed, or B. had not a probable cauſe to 


ſuſpect him, this killing is at leaſt manſlaughter, but if there 


were a felony committed, and B. hath cauſe to ſuſpect 4. 


but in truth 4. is not guilty of the fact, tho upon this ac- 
count B. may juſtify the impriſonment of 4. yet quære, if B. 
kill 4. in the purſuit, whether this will excuſe him from 


manſlaughter. 


But if a felony be committed, but not by A. | but by ſome 


other, and B. hath a warrant from a juſtice of peace to appre« 
hend 4. or that a hue and cry comes to B. the conſtable of P. 


to apprehend A. who endeavours to eſcape, or ſtands in reſiſt- 
ance, ſo that he cannot be taken without killing him, it 


ſeems the killer is excuſed from felony, tho A. were not in- 
dicted; vide pro hoc 3 E. 3. Coron. 289. and the reaſon is, be- 


cauſe he is bound by law to execute his warrant, or purſue 


the party upon hue and cry and to apprehend him, and is 


indictable for a contempt if he doth not, and ſo it differs 


from the former caſe, for no man is bound to ſuſpect an- 


other, but it is the act of his own judgment, and fo he is 
merely his own warrant, and he may not adventure ſo far as 
the death of a party, unleſs he be ſure he was the offender, 


tho he may impriſon him, for thereupon he fhall be brought 


to his trial ; ſed de his vide Stamf. N C. Lib. I. cap. 
„ 8 * cap. 5. Crompt: 
And it is to be obſerved, that whether the party reſcues 
himſelf after he is taken, and fly or reſiſt, or 1 8 he fly 
or reſiſt before his taking, and be kild in the purſuit, it is all 
one, the killer forfeits nothing, but the perſon kild forfeits 
his goods, tho he were kild before attainder, upon an inquiſi- 
A | | tion 
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tion either by the coroner or petit jury finding his flight. 
3 E. 3. Coron. 288, 328. | * 

By the ſtatute of 21 E. 1. de malefactoribus in parcis, if à 
parker, foreſter, or warrener, find any treſpaſſers wandering 
in his park, foreſt, or warren, intending to do damage theres 
in, and they will not yield to the foreſter after hue and cry 
made to ſtand to the king's peace, but fly or defend them- 
ſelves, whereupon they are kild, the parker, foreſter, warres 
ner, or their aſſiſtants ſhall not loſe life or limb for the ſame, 
but ſhall enjoy the king's peace, ſo it be not done upon any 
former malice or evil will; but to make good ſuch juſtificas 
tion by a parker, foreſter, or warrener, there are thele things 

requiſite: 1. It muſt be a legal foreſt, park, or warren, or 
chace, (for a chaſe includes warren) and not a bare warren, 
park, Oc. in reputation, for if a man incloſe a piece of 
ground, and put deer or cones in it, this makes it not a 
park or warren without a preſcription time out of mind, or 
the king's charter. 2. If a man have a park within a foreſt, 
where he may hunt, and the foreſter kill the purloin- man, 
or his ſervant hunting in the purloin, this doth not excuſe 
the foreſter from murder or manſlaughter, as the cixcumſtans 
ß ⅛ͤ “ LY 8 
And note, that in all theſe caſes of homicide by neceſſity, 
as in purſuit of a felon, in killing him, that aſſaults to rob, 
or comes to burn or break a houſe, or the like, which are in 
_ themſelves no felony, the matter may be ſpecially preſented 
by the grand inqueſt, (quod vide 3 E. 3. Coron. 305, 289. and 
ſeveral other places,) or by the coroner's inqueſt, and thus 
it was done in Holme's cale, 26 Eliz. Crompt. 28. and in 
the caſe of a ſervant of juſtice Croke, who coming with the 
judge out of the circuit was aſſaulted in the highway, and he 
kild the aſſailant, and the matter preſently ſpecially found by 
the coroner's inqueſt, whereby he was diſcharged by the ſta- 
tute of 24 H. 8. cap. 5. and in theſe caſes upon this ſpecial 
preſentment the party ſhall be preſently diſcharged without 
being put to plead, but then this acquittal by preſentment is 
no final diſcharge, for he may be indifted and arraigned a- 
gain 'afterwards, if the matter of the former indictment be 


falſe; 


1 * 1 
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Falſe ; but if in ſuch a caſe the preſentment of the grand in- 
queſt or coroner's inqueſt be ſimply of murder or manſlaugh- 
ter, and thereupon he is arraigned and tried, and this ſpecial 
matter given in evidence, he ſhall be acquitted thereupon, for 
upon theſe ſpecial matters proved in evidence, he is not guilty, 
for it is no felony, and this acquittal is a perpetual diſcharge 
and bar againſt any other indictment for the ſame death; 
therefore this latter way is more advantageous in the conclue 
ſion for the party, than a ſpecial preſentment. Comp. fol. 28, 

Holme's cale.  —© © 5 : 


CHAP. XII 
Concerning the torteiture of him, that kills 
in his own defenſe, or per infortunium. 


F a man kill another by misfortune, yet he ſhall forfeit 
his goods in ſtrictneſs of law, in reſpect of the great fa- 
vour the law hath to the life of a man, and to the end that 
men ſhould uſe all care, diligence and circumſpeCtion in all 
they do, that no ſuch hurt enſue by their actions. 
Hut if the occiſion or killing can by no means be attribu- 
ted to the act of the perſon, but to the act of him, that is 
kild, there it ſeems, tho the inſtrument of the death is for- 
feited as a deodand, there follows no forfeiture of the goods 
of the perſon: for inſtance, 
If A. ſhoots at rovers, as he may lawfully do, if B. after 
the arrow deliverd runs into the place, where the arrow is to 
fall, of his own accord, and ſo is kild, this ſeems to be ſuch 
an infortunium, that affects not A. with the loſs of goods, for 
it was not his act, that contributed to the death of B. but 
the wilſul or improvident act of B. himſelf; quære. 
A It 


at 
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If A. aſſaults B. and B. in his own defenſe kills 4 yet B, 
forfeits his goods. 

If the coroner's inquelt find the killing 824 ſe defen- 
dendo, yet the court ſhall arraign him, and try him, whether 
it were ſe defendendo, before he {hall have his pardon of courſe, 

4 H. J. 1 U:. 

But if B. having a ah Gul } in his hahd, 4. affaules B. ſo 
fiercely, that he runs upon the pitch - fork of B. B. offering no 
thruſt at all againſt A. (tho this be a very difficult matter of 
fact to ſuppoſe, yet if the fact be ſuppoſed to be ſo) it ſeems 
B. forfeits no goods, becauſe it was the act of A. himſelf, and 
ſome have ſaid rather, that in that caſe A. is felo de fe, and 
forfeits his goods, de quo ſupra, 44 E. 3. 44. Coron. 94. tho 
z E. 3. Coron. 286. ſaith his goods are forfeit in that caſe. 
But where the killing of a man in his defenſe is in the 
law no felony, but the party upon his arraignment upon the 
ſpecial matter is to be found or judged ſimply not guilty, 
. pg is no forfeiture, but the party ought to be abſolutely 
acquitted, unleſs he fled, and it be Rand: that fugam fe- 
tit, for that is a diſtinct forfeiture, alcho the party be not 
| guilty of the fact, and therefore always the jury is charged 
to inquire, whether the priſoner be guilty or not guilty, and 
if not guilty, whether he fled for the ſame, and if he fled, 
then to inquire alſo of his goods and chattles. 

And the caſes, where the priſoner is not to forfeit any 
goods or chattles, but 1s to be abſolutely acquitted, if he 
kill in his own defenſe, are before remembred, and I here 
recollect them. 

1. He that kills a thief, that attempts to rob him, 

2. He that kills a perſon, that attempts to rob or kill 

him in or near the highway, or in the manſion of the killer, 
by the ſtatute of 24 H. 8. cp. 5. and this, tho he hath nor 
yet actually robbed. 3 E. 3. Coron. 330. 
3. He that kills a perſon, that attempts wilfully to fre 
his houſe, or to commit burglary, tho he hath not actually 
broken or fired the houſe, 26 Aſſize 23. 29 Aſix 23. if he 
came with that purpole. 
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4. An officer or bailiff, that in execution of his office kills 
a perſon, that aſſaults him, tho the officer gives not back to 
the wall, for the officer is under the protection of the law, 
and the books tell us it is not felony in ſuch caſe. Co. B C. 


> by. 


F. The ſame law is of a conſtable, that commands the 


| king's peace in an affray, and is reſiſted. 


6. He that kills a felon, that reſiſts, or juſticiari ſe non per- 


mittit, and the like of a conſtable or watchman, that is 
charged to take a perſon charged with felony, or attempts to 
take him upon hue and cry, if the perſon ſo charged reſiſt 


or fly, and cannot be otherwiſe taken, tho perchance he be 
innocent, for the reaſon before given, and this either before 


or after the arreſt. EE 


J. If there be a great riot, or rebellious aſſembly, how 
far the killing of ſuch perſons in ſuppreſſing of them is cris 
minal is to be ſeen. 3% 
Buy the ſtatute 1 Mar. cap. i 2. If any perſons to the 
number of twelve or more ſhall intend, practiſe, or put 
in ure to overthrow pales, hedges, ditches, or incloſures of 
parks or other grounds, banks of fiſh-ponds, conduit-heads, 
or pipes, or to pull down dove- cotes, barns, houſes, mills, 
or burn ſtacks of corn, or abate rents or price of victual 
or corn, and being required by the juſtices of peace, ſhe- 
riff of the county, mayors, bailiffs or head officers of ci- 
ties by proclamation in the queen's name to retire to their 
homes, ſhall remain together one hour after ſuch procl:- 
mation, or ſhall put in ure ſuch things, they ſhall be ad- 


cc 


* judged felons. : 
And if any perſons above the number of two ſhall un- 
lawfully aſſemble to put in ure the things aforeſaid, that 
it ſhall be lawful for the ſheriff, juſtices of peace, mayors, 
bailifls, and every other perſon having commiſſion from 
the queen to raiſe force in manner of war to be arrayed to 
ſuppreſs and apprehend the rioters, and if the perſons ſo 
unlawfully aſſembled after command and requeſt by pro- 
clamation ſhall continue together, and not return to their 


ec 


ec 


be 


© habitations, and if any of them happen to be kild, maimed 
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7 burt in or 45001 the ſupprelng or uli them, 
the ſheriff, juſtice, mayor, Cc. and their aſſiſtants, {hall 

” diſcharged and unpuniſhable for the ſame againſt the 
“ queen and all other: this act was continued by the {tas 
tute of 1 Elix cap. 16. during her life. (a) 

And it ſeems, as to this manner of killin rioters, that res 
fiſt the miniſters of juſtice in their Wee ing, it is no other 
but what the common law allows, or at leaſt what the ſtatute 
of 13 H. 4. cap. 7. implicitly allows to two juſtices of the 
peace with the ſheriff or under - heriff of the county by giving 
them power to raiſe the poſſe comitatus, if need be, and to 
arreſt the rioters, and they are under a Ry of 100 L 1 

they neglect their duty herein. 

And with this agrees Mr. Dalton, cap. 46. p. 115. 69 cap. 
98. p. 249. (c), and Crompt. de Pace 62. b. F Mets, que viſ- 

* count & juſtices de peace point prendre tants des homes 
in harneys, quant ſont neceſſary & guns &c. & tuer les 
rioters, ſils ne voilent eux rendre, come fuit pris in caſe 
de Drayton Baſſet, car le ſtatute 13 H. 4. cap. 7. parle, quils 
eux arreſtent, & ſi les juſtices ou aſcuns de leur company 
tue aſcun des rioters, qe ne voil render neſt offence in lui, 
come fuit auxi priſe in le dit caſe de Drayton Baſſet (d); 
and note, that tho the ſtatute of 1 Eliz. was then in force, 
yet that was not a caſe within that ſtatute, nor e 
ON it. 

And it ſeems the Hai law is he the conſtable of a vill in 
caſe a riot happen within a vill, he may aſſemble force within 
his vill to arreſt the rioters, and if he or thoſe aſſembled ! in 
his aſſiſtance come to arreſt the rioters, and they reſiſt, and 
be kild by the conſtable or any of his aſſiſtants, the conſtable 
and his aſſiſtants are diſpuniſhable for the ſame, for he is en- 
abled hereunto by the common law, as being an officer for 
the preſervation of the peace, and may command perſons to 


his allitance, and if they refuſe, they are fineable for it. 


„* 
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And 


| (a) i Geo. cap. 5. a new act was made (Y) New Edit. cap. 182, P. 2974 
to the ſame purport, which is perpe- (c) cap. 150. P. 481. 
tual, | (a) See allo Crompt. 23.6, 
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Concerning the taking away of the life of 


T HIS kind of occiſion of a man according to the laws 


to be numbred in the rank of crimes, for it is the execu- 
tion of juſtice, without which there were no living, and 


cording to law by ſentence of the judge, and by the ſheriff 


_ only an act of neceſſity, but of duty, not only excuſable, 


And farther, the ſtatute of 17 R. 2. cap. 8. commands and 
authorizes the king's miniſters to ule all their power to take 
and ſuppreſs ſuch riots and rioters, and a conſtable is the 


king's miniſter; and the ſtatute of 13 H. 4. cap. 7. is no re- 
peal of this ftatute, ſo that the killing of a rioter by a ſhe. 
riff, juſtice of peace, or conſtable, when he will reſiſt and 


not {ubmit to the arreſt, ſeenis to be no felony at common 
law, nor makes any forfeiture, for they do bur their office, 


and are puniſhable, if they neglect it. ; 


8. If the priſoners in gaol aſſault the gaoler, and he in 
his defenſe kill any of them, this is no felony; nor makes 
any forfeiture. 22 Aix 5. per Thorp, adjudge per tout le 
councel. „ „ 


CHAP. XLII. 


man by the courſe of law, or in execu- 
tion of juſtice. 3 


of the kingdom and in execution thereof ought not 


murders, burglaries, and all capital crimes would be as fre- 
quent and common, as petit treſpaſſes and batteries. . 
The taking away of the life therefore of a malefactor ac- 


or other miniſter of juſtice purſuant to ſuch ſentence, is not 


but commendable, where the law requires it. 


4 But 


—ů— — — * 


Hiſtoria Placirorum Corond. 497 


— 


But becauſe there are ſome cautions My confideraticnn in 


this matter, I have added 1 it to the cloſe of this title of hos 
micide. 

Regularly it is not lawful he any man to tale aw ay the 
life of another, tho a great malefactor, without evident nes 
cellity, whereof before, or without due proceſs of law, for 
the deliberate uncompelled extrajudicial killing of 4 perſen ats 


taint of treaſon, felony, or murder, or in a preminire, tho 


upon the {core of their being ſuch, is murder. (a) 
Therefore it is neceſſary, 1. That he, that gives ſentence 
of death againſt a malefactor, be authorized by lawful com- 


miſſion or charter, or by preſcription to have cognizance of the 


cauſe. 2. That he that executes ſuch ener be authorized 
to make ſuch execution, otherwiſe it will be murder or man- 
ſlaughter, or at leaſt a great miſpriſion in the judge that 
ſentericeth, or in the miniſter that executeth. _ 
I. As touching the authority of the judge, I ſhall not at 
arge diſcourſe the juriſdiction of the judges or courts in this 


place; it will be more proper hereafter, but ſhall mention 


only ſome things, that may be ſeaſonable for this place. 


If he, that gives judgment of death againſt a perſon, hath 
no commiſſion : at all, if ſentence of death be commanded to 
be executed by ſuch perſon, and it is executed accordingly, 


it is murder in him, that commands it to be executed, Fade it 
was coram non judice. | 
If a commiſſion of the peace iſſue, this extends not to 


treaſon; neither can juſtices of peace hear and determine all 


treaſons by force of this commiſſion, for it extends only to 


felonies, (tho ſome treaſons are by act of parliament limited 


to their cognizance, as hath been before oblerved) if they 


take an indictment of treaſon, and try and give judgment 


upon the party, this is molt certainly erroneous, and polhbly 
avoidable by plea, but I do not think it es the juſtices 
guilty of murder in commanding the execution of ſuch ſen- 
tence, for they were not x ithett ſome colour of proceeding 


therein, becaule all treaſon is felony, tho it be more, and 


the king may, if he Pate proceed againſt 2 traitor for fe- 
lony, 


(4) Coron. 203. 


3 * — 2 rr — TIC * 2 * I 
8 7 d 2 A 
> F : os 5 _— * ä AERET. 30 k 
— 1 by — i nmr CE en aCag - — 2 
— — dronms 2 ——— — — 7 —— —̃ —-— 
. ͤ 11 wr. + our ere 9 Ee Ws 20D - 
- 
_ ä — — — a * —— 


Chr wap 


498 FHiſtoria Placitorum Coronc. 


— ——— 


lony, and antiently a pardon of all felonies diſcharged ſome 
treaſons. 1 E. 3. Charter de Pardon 13. 22 Aſſiz. 49. Co. P. C. 
p. 15. but it is à great miſpriſion in ſuch juſtices. 

Ihe jultices of the common pleas cannot hold plea upon 
an indictment or appeal in capital cauſes, it will be at leaſt 
erroneous, if not voidable by plea, but if they hold plea in 
appeal of death by writ, and give judgment therein for the 
party to be hanged, which is executed accordingly, I think it 
is an error, and a great miſpriſion in them, but not felony, 
becauſe they had colour to hold plea thereof by an original 
writ out of the chancery under the great ſeal. | 

Upon the ſame reaſon J take it, that if there be a writ 
ent to the ſheriff, eſchetor, or 4. B. and C. to hear and de- 
termine felonies, whereas it ought to be a commuthon, 42 Aſſiz, 
12, 13. and they proceed thereupon to a judgment and exe- 

cution in caſe of felony, it is a great miſpriſion, but I think 
it makes not the judge nor executioner guilty of murder; the 
ſame law I take to be in Lacie's caſe, quod vide Co. P. C. p. 48. 
5 Co. Rep. 106. a. Conſtablès caſe. The commiſſioners upon 
the ſtatute of 28 H. 8. had given judgment of death againſt 
him, that ſtruck at ſea, and the party died at land; and the 
ſame law I take to be, where he, that hath the franchiſe of 
Infangthief, gives judgment of death againſt a felon not with- 
in his juriſdiction, 2 R. 3. 10. b. the caſe of the abbot of 
Crowland ; it might be a cauſe of ſeizure of the liberty, but 
makes not the ſteward guilty of murder. TY 

And what I have {aid of a proceeding in capitals without 

the ſtrict extent of their commiſſion may be ſaid of the like 
proceeding, where in ſtrictneſs of law the commiſſion hap- 
pens to be determined. FW 

A commiſlion of gaol- delivery iſſues to 4. B. Oc. they fit 

one day, and forget to adjourn their commithon, or the 
clerk forgets to enter the adjournment, a felony is committed 
the next day, and they proceed in ſeſſions, and take an in- 
dictment, and give judgment of death againſt the malefactor, 
this judgment is erroneous, and the clerk of aſſizes {hall ne- 
ver be permitted to amend the record, and enter an adjourn- 
ment, this judgment 1s erroncous, and {hall be reverted, but 
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it makes not the judges guilty of murder or homicide tho 
in ſtrictneſs of law their commiſſion was determined by the 
firſt day's ſeſſion without adjournment. 
EKing James iſſued out ſeveral commiſſions of oaol- delivery, 

"ON the juſtices went their circuit, the king died, yet they 
- proceeded, and before notice of the king's death condemned 
and executed many priſoners; it is held theſe proceedings 
were good, and the commiliions ſtood till notice of the kins's 
death, M. 3 Car. C. B. Sir Randolph Crew's caſe (b), tho in 
ſtrictneſs of law their commillions were determined by the 
king's death; but ſuppoſe they were both in law and fact 
determined, the judgments, that happend upon ſeſſions begun 
after the king's death, would be erroneous, but the judges had 
not been criminal in commanding the execution of their ſen- 
ſence before notice, for if ignorantia juris doth in ſome caſes 
excuſe a judge, much more doth ignorantia facti. - 

If a commiſſion of gaol-delivery iſſue to 4. B. and C. in 
the county of D. and afterward a ſecond commiſſion of gaol- 
delivery in the ſame county iſſue to E. E and G. and there is 
notice given to the former commiſſioners, but no ſeſſion by 
virtue of the ſecond commiſſion, whereupon the former pro- 
ceed notwithſtanding that notice in pays, (as conceiving it in- 
ſufficient, unleſs either a writ of Superſedeas had been ſent 
| them, or at leaſt a ſeſſion by the ſecond commiſſion) and 
they proceed in caſes capital, this makes them not guilty of felo- 
ny, 34 Aſiz: 8, becauſe tho the ſecond commiſſion be effectual 
for them to proceed without any actual revocation by Super- 
ſedeas, or otherwiſe of the former, yet the former is not 
actually determined, till a Superſedeas or a ſeſſion by virtue of 
the ſecond e upon an extrajudicial notice, or a 
notice in pays, the firſt commiſſioners may, if they pleaſe, for- 
bear any further ſeſſion, but they are not bound to take no- 
tice of rumours and reports; the like in caſe of a {herift, 
AN. 26 Elix. Moore 33 3. 5 E. 4. | 

If in the time of peace a commiſſion iſſue to exerciſe mar- 
tial law, and ſuch commiſſioners condemn any of the king's 
fubjetts ( {not being liſted under the military power) this is 


without 
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without all queſtion a great miſpriſion, and an erroneous pro- 
ce-ding, and accordingly adjudged in parliament in the cafe 
of the earl of Lancaſter, Parl. 1 E. 3. part 1. de quo ſupra p. 3 44: 
And in that caſe the exerciſe of martial law in point of 
death in time of peace is declared murder. Co. P. C. p. 5 2. 
But ſuppoſe they be liſted under a general or lieutenant of 
the king's appointment under the great ſeal, and modelled 
into the form and diſcipline of an army, either in garrifon or 
without, yet as long as it is zempus pacis in this kingdom, they 
cannot be, proceeded againft as to loſs of life by martial law ; 
ard the ſame for mariners, that are within the body of the 
kingdom, but their miſdemeanors, at leaſt if capital, are to 
be puniſhed according to the ſettled laws of the kingdom, 
3 Car. cap. 1. the petition of right ; yea, and it ſeems as to 
 miurmers and foldiers at fea, when in actual ſervice in the 
king's ups, they ought not to be put to death by martial 
law, unleis it be actually in time of hoſtility z and this ap- 
pezrs by the ſtatute of 28 H. 8. that ſettled a commiſſion to 
proceed criminally in cafes of treaſon and felony, and by the 
i: c of 13 Car. 2. cap. 9. ſettling ſpecial orders under pain 
o death by act of parliament (c); but indeed, for crimes 
{0:1mitced upon the high ſea, the admiral had at common 
bew a juriſdiction even unto death ſecundum leges maritimas, 
but this was a different thing from martial lan. 
And this appears alſo by the ſtatute of 13 R. 2. cap. 2. 
the conſtable and marſhal, who are the judices ordinarii in 
caſes belonging to the martial law, are yet thereby declared 
to have no juriſdiction within the realm, but of things that 
touch war, which cannot be diſcuſſed nor determined by the 
common law. To oy A or mo ng De: oo 
It mult therefore be a time of war, that mult give exerciſe 
to their Juriſdictions, at leaſt in cafes of life. 
And thus far concerning the judicial ſentence of death, 
where and when it is homicide criminally, and when not. 
II. Now a few words concerning the officer executing ſuch 
ſentence, and where and when he is culpable in ſo doing. 
I : Where» 


(c) And this appears alſo from the deſertion, 3 Gco. 1. cap, 2. C mullos 
annual ſtatutes tor puniſhing mutiny or alios. | 


e 
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Whereſoever the judge hath juriſdiction of the cauſe, the 
officer executing his ſentence is not culpable, tho the judge 
err in his judgment, but if the judge have no manner of ju- 

riſdiction in the cauſe, the officer is not altogether excuſable, 
if he execute the ſentence. Os e 
In the great courts of juſtice, as of oyer and terminer, gaol- 
delivery, and of the peace regularly the ſheriff of the coun- 
ty, or thoſe that he ſubſtitutes as under - ſheriff, gaoler, or 

executioner, are the ordinary miniſters in execution of. male- 
factors, and they are to purſue the ſentence of the court, and 
therefore, 1. If he vary from the judgment, as where the 
judgment is to be hanged, if he behead the party, it is held 
murder (d). 2. It mult be done by the proper officer, viz; 

the ſheriff or his ſubſtitute, if another doth it of his own 

head, it is held murder: vide Co. E C. p. 2 
I he uſe heretofore was, and regularly ſhould be fo fill, 
that if ſentence of death be given by the lord high ſteward, 
a warrant under the ſeal of the lord fteward, and in his 
name ſhould iſſue for the execution, and the like by three at 
leaſt of the commiſſioners of oyer and terminer, where ſen- 
tence of death is given by them. Co. E C. p. 31, 
But uſe hath obtaind otherwiſe before commiſſioners of 
gaol- delivery, for there is no warrant under the ſeal of the 
juſtices for execution, but only a brief abſtract or calendar left 
with the ſheriff or gaoler, and I remember Mr. juſtice Rolle 
would never ſubſcribe a calendar, but after judgment given 
would command the ſheriff in court to do execution, and for not 
doing it, he fined Varney the ſheriff of Warwickſhire 2000 l. 
. . 5 


(4) of this opinion was alſo lord Coke, 30, 1719. at the Old- Haily, who were 


Co. P. C. P. 52, 211. notwithſtanding it 


had been practiſed otherwiſe in ſome 


inſtances, as in the caſe of queen Anne 
Boleyn, and queen Katherine Howard, 
in the time of Henry VIII. the duke of 
Somerſet in the time of Edward VI. 
and the lord Audley in the time of 
Charles I. upon the authority of which 
caſes the lady Alice Liſle was beheaded 
for treaſon 1 Fac. II. See State Tr. 
TRY ri 

So in the caſes of Aton, 19 Fan.1690. 
at the Old-Baily, (State Tr. Vol. IV. 5. 
483.) and Aartberes the printer, Octob. 


both ſentenced for high treaſon, and 
were hanged till they were dead, with- 


out any quartering or beheading, altho 


this was not only different from, but 
contrary to the ſentence in high trea- 
fon, which orders, that they ſhall be 
hanged, but not till they are dead ; 


but as lord Coke ſays in the place above- 


mentiond, Zudicandum eſt legibus non 
exemplis, and indeed, ſince the judgment 
1s the warrant for the exccution, it ſhould 
ſeem thar every execution, which is nat 
purrent to the judgment, is unwarrant- 
able. 5 | | 


- 
3 2 
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If a priſoner be removed into the king's bench by Habeas 
Corpus, or taken upon an indictment of felony in Middleſex, 
and be committed to the marſhal, and upon his arraignment 
be found guilty, and hath judgment to die, the court may 

ſend the perſon to Newgate, and command the ſheriff of Mid- 
 aleſex to do execution, but if he be remitted to the marſhal, 
(as regularly he ought to be,) then the marſhal is the proper 
officer of the court to do execution, and he may execute the 
offender in Middleſex, here: ever the offenſe was committed (e), 
and the court may ore tenus, or by their order, command the 
ſheriff of Middleſex to be aſſiſting, but the entry upon the roll 
ought to be, Er preceptum eſt mareſcallo, Nc. quod faciat exe- 

cutionem periculo incumbente ; and thus it was done H. 24 
Car. 2. upon a conviction of murder committed in Kent upon 
a trial at the king's bench bar, upon ſearch and producing 
of many antient and late precedents, for regularly he, that 
is the immediate miniſter of the court, ought to make exe- 

cution, and ſuch is the marſhal to the court of king's bench, 
_ eſpecially where the perſons are committed to his cuſtody, 

and this is done without any writ, but only by the com- 

mand of the court ore tens. . 

And thus far concerning the death or killing of a man, 
where it is not, and where it is puniſhable, and the ſeveral 
degrees thereof. „„ ov 1 


3 5 CHAP. 


(e) See Althces caſe ſupra in notis p. 374. who were executed in Middleſex 
p. 464. who were executed in Surrey for a fact in Miltſpire, and the caſe of 
for a fact committed in Pembrokeſhire Layer, State Tr. Vol. VI. p. 332. who 
in Wales: ſee alſo the caſe of Firz-Pa- was executed in Middleſex for a fact in 

trick and Brodway, State Tr. Vel. I. Er. ; = 


— 
— — 
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Of larciny, and its kinds. 


. pe the offenſes of burglary and arſon are of an higher 

1 nature, than larciny, yet becauſe there be ſome things, 
that fall under the conſideration of larciny, that are neceſſary 
to be known previouſly to the conſideration of burglary, c. 

1 ſhall begin with this 8 „„ 

L-arciny or theft under the various laws of ſeveral coun- 

tries hath been under various degrees of puniſhment : in ſome 

countries the puniſhment was triple or fourfold reſtitution, as 

among the ems (a), in others deportation or baniſhment, or | 
_ condemning to ſeveral employments, as among the Romans. (b). 


And in England in antient time the puniſhment of theft 


was not fixed or ſettled, and altho Hoveden and Simon Dunel- 
menſis tell us, that firmiſſima lege ſtatuit Henricus primus, quod 
fures latrocinio deprehenſi ſuſpendantur, yet in the time of Hen- 
ry II. they were otherwiſe puniſhed ; quod vide apud Selden 
Fur. Ang. p. 83.” But the ſame law touching the puniſhment 
of grand larciny with death ſeems to have been fixed and 
ſettled ever ſince the time of Henry II. and Bracton, that wrote 
in the time of Henry III. takes it as a thing ſettled and com- 
monly practiſed in his time; vide ipſum Lib. III. cap. 3 2. 
p. 15 1. . () 5 5 5 - : 
Noa touching the kinds of larcinies they are two, wiz, 
either ſimple larciny, or larciny accompanied with violence 
or putting in fear, which is called robbery. 
Simple larciny or theft is of two kinds, viz. Gn 
Grand larciny, when it is above the value of twelve-pence. 
Petit larciny, when only of the value of twelve-pence or 
under. OE : Rs 
The nature of the offenſe is the ſame in both, but the 
degrees of their puniſhment differ, as ſhall be ſaid. 


. And 
(a) Vide ſupra P. 9. (b) Vide ſupra P. 11. (*) Fide ſupra p. 12. & notas ibidaem. 


— - - - 
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And therefore what is ſaid concerning grand larciny here 
is applicable to petit larciny, except as to the poirt of puniſh- 


ment, for the puniſhment of grand larciny is death and loſs 


of goods, the puniſhment of petit larciny is loſs of goods 


and whipping, but not death. 


Simple larciny is defined by Bracton ( and Britton (d to 


be fraudulenta contrectatio rei aliens cum animo furandi invito 


domino, cujus res illa fuerit : by my lord Coke to be the felo- 
nious and fraudulent taking and carrying away by any man 
or woman of the mere perſonal goods of another, neither 
from the perſon, nor by _ in the houſe of the owner, 
Co. EC p 107%. 

I ſhall purſue his method i in that chapter with ſuch adds 
tions as ſhall be requiſite. 


The indictment runs vi & armis felonice fra fut, cepit 


V aſportavit in caſe of dead chattles, cepit & abduxit in caſe 
of a horſe, cepit & effugavit in caſe of ſheep, cows, Oc. 


wherein the words Tolonics furatus fuit, copit, are | eſſential to 


the crime. 


This deſcription gives us theſe heads of inquiry. 
1. What a taking. 2. What a carrying away. 3. What 
a felonious taking and carrying away. 4. What the perſonal 
goods, 5. What the goods of another. 6. Whar or who 


may be ſaid a taker. 


Theſe regularly are the ingredients into this crime of fe 


bony, and mult be ſeverally conſidered. 


I. What ſhall be ſaid a taking. 
If A. delivers a horſe to B. to ride to D. and return, and g 


he rides away animo furandi, this is no felony; the like of 
other goods (e). Co. P. C. p. 107. 28 Elix. Butler's caſe. 


So if a man deliver goods to a Carrier to carry to Dover, 


he carries them away, it is no felony ; but if the carrier have 


a bale or trunk with goods deliverd to him, and he break the 
4 bale 


(c) Lib. III. de roroꝝn, tap. 32. fol. guilty of felony in ſtealing the EDN he 
150. . Da hired with his lodgings. Sce Kel: 
(4) cap. 15. p. 22. Sce alſo Fleta, 24 & 81. but this doubt is removed 
Lb. I. cap. 38. P. 5 by 3 4 V, & MM. cap. 9. whereby it is 
(e) Upon this e it was doubted, declared to be felony. 
whether a perſon hiring lodgings was q 
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bale or trunk, and take and carry away the goods 0 fur 
randi, or if he carry the whole pack to. the place appointed, 


and then carry it away animo ft 


urandi, this is a felonious ta- 


king by the book of 13 E. 4. 9. Co. P. C. p. 107. | 
But that mult be intended, when he carries them to the 
place, and delivers or lays them down, for then his poſſeſſion 
by the firſt delivery is determined, and the taking afterwards 
:E , pp ¼ ĩò ß 
hefore the ſtatute of 21 H. 8. cap. 7. if a man had deli- 
verd goods to his ſervant to keep or carry for him, and he 
carrieth them away animo furandi, this had not been felo- 
ny (J), but by that ſtatute it is made felony, if of the value 
of forty ſhillings; but the offender ſhall at this day have his 
clergy (g); but yet if an apprentice (/) doth this, or if a 
man deliver a bond to his ſervant to receive money, or deli- 
ver him goods to ſell, and he accordingly ſells and receives 
the money, and carries it away animo furandi, this is neither 


felony at common law, nor by this ſtatute. Co. N C. p. 105. 


26 H. 8. Dy. 5. a. b. 


A. a ſervant of B. receives 


the rents of B. and animo fur 


randi carries it away, this is not felony at common law, be- 
cauſe 4. had it by delivery, nor by the ſtatute, becauſe he 
had it not by the delivery of his maſter or miſtreſs. Dalt. 


cap. 102. (i) 
by him. 13 E. 4. 9. b. 


3 H. J. 12. B.) for which reaſon the ſta- 
tute of 21 H. 8. cap. . was made to ſet- 
tle the doubt, that was at common law, 
for in the before- mentiond caſe, 21 H. ). 
14. it is ſaid to be felony, if he was in- 
truſted with the keeping only within 
the houſe, ſtable, Ec. becauſe then the 
things are adjudged in the maſter's poſ- 
ſeſſion; but if he be intruſted to carry 
the things out of the houſe, Oc. elſe- 
where, then it is not felony. 


56N 
- 7) This was a diſputed point (ſee 


(A) By 27 H. 8. cap. 17. Clergy was 


| A. delivers the key of his chamber to B. who unlocks the 
chamber, and takes the goods of A. animo furandi, this is fe- 
lony, becauſe the goods were not deliverd to him, but taken 


He, 


taken away, reſtored again by 1 E. 6. 


cap. 12. and again taken away by 12 


Ann. cap. 7. from offenſes committed in 
any dwelling-houſe or out-houſe, except- 
ing in the caſe of apprentices under the 
age of fifteen years, : 

(hb) The ſtatute alſo excepts all ſer- 
vants within the age of eighteen years, 
this act which was repeald by the gene- 
ral words of 1 Jar. cap. 1. is revived by 
5 Fliz. cap. 10. N 


(i) New Edit. cap. 155. P. 496, 


n 
— — 
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He, that hath the care of another's goods, hath not the 
poſſeſſion of them, and therefore may by his felonious em- 
beꝛꝛling of them be guilty of felony, as the butler, that hath 


the charge of the maſter's plate, the ſhepherd, that hath the 


charge of his maſter's ſheep. 3 H. 7. 12. b. 21 H. 7.15, 4. 
Co. Þ C4 108: 55 „„ 
The like law for him, that takes a piece of plate ſet before 
him to drink in a tavern, Cc. for he hath only a liberty to 
uſe, not a poſſeſſion by delivery. 13 E. 4. 9. 


And ſo it is of an apprentice, that feloniouſſy embezzels 


his maſter's goods or money out of his ſhop, it is felony, 
JJ. 
If A. comes to B. and by a falſe meſſage or token receives 


money of him, and carries it away, it is no felony, but a 


cheat puniſhable by indictment at common law, or upon the 
ſtatute of 33 H. 8. cap. 1. by ſetting in the pillory. 
I A, find the purſe of B. in the highway, and take it and 


carry it away, and hath all the circumſtances, that may prove 
it to be done animo furandi, as deny ing it or ſecreting it, yet 


treaſure· trove. 2 2 Aſix 99. or a waif or ſtray. 


it is not felony; the like in caſe of taking of a wreck or 


But yet this taking of treaſure-trove, waif, or ſtray muſt 
be where the party, that takes them, really believes them to 
be ſuch, and colours not a felonious taking under ſuch a pre- 
tenſe, for then every felon would cover his felony with that 


pretenſe. Vßů⸗/ TH, 
Where a man's goods are in ſuch a place, where ordinarily 
they are or may be lawfully placed, and a perſon takes them 


animo furandi, it is felony, and the pretenſe of finding mult 


not excuſe. 


If a man's horſe be going in his ground, or upon his 
common, and he takes it animo furandi, it is no finding, but 


a felony. 5 | e 
8s it 18 if the horſe ſtray into a neighbour's ground or 
common, it is felony in him, that ſo takes him, but if the 


owner of the ground take it damagesfeaſant, or the lord ſeiſe 


it, as a ſtray, tho perchance he hath no title ſo to do, this is 
not felleo animo, and therefore cannot be felony, | 


3 of 


© aw * 
1 


it by his delivery. 
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If the ſheep of A. ſtray from the flock of A. into the flock 
of B. and B. drives them along with his flock, or by pure 
miſtake ſhears him, this is not a felony, but if he know 


it to be another's, and marks it with his mark, this is an e- 


vidence of a felon x. 
A man hides a purſe of money in his corn-mow, his ſer- 


vant finding it took part of it, if by circumſtances it can a 


pear he knew his maſter laid it there, it is felony ; but then 


the circumſtances muſt be pregnant, otherwiſe it may be rea- 
ſonably interpreted to be a bare finding, becauſe an unuſual 


place for ſuch a depofitums. 


A. hath a deſign to ſteal the horſe of B. enters a plaint of 


replevin in the ſheriff's court for the horſe, and gets him de- 


liverd to him, and then rides him away, this is taking and 
ſtealing, becauſe done in fraudem legis (). P. 15 Elix B. R. 
Co. P. C. p. 108. . 
A. hath a mind to get the goods of B. into his poſſeſſion, 


| privately delivers an ejectment, and obtains judgment againſt 
a caſual ejector, and thereby gets poſſeſſion, and takes the 


goods, if it were animo furandi, it is larciny. 


If A. ſteal the horſe of B. and afterwards deliver it to C. 
who was no party to the firſt ſtealing, and C. rides awa 

with it animo furandi, yet C. is no felon to B. becauſe tho 
the horſe was ſtolen from B. yet it was ſtole by 4. and not 
by C. for C. non cepit, neither is he a felon to 4. for he had 


* 


But if A. ſteal the horſe of B. and after C. ſteal the ſame 


- horſe from 4. in this caſe C. is a felon both as to 4. and as 


to B. for by the theft by 4. B. loſt not the property, nor in 


law the poſſeſſion of his horſe or other goods, and therefore 


in that caſe C. may be appeald of felony by B. or indicted of 
felony, quod cepit & aſportavit the horle of B. 4 H. J. F. b. 


13 E 4-3-0. 1 8 8 Vl 
And that is the reaſon, that if A. ſteal the goods of B. in 


the county of C. and carry them into the county of D. 


A. may be indicted for larciny in the county of D. for the 


- continuance of the aſportation is a new caption, but if he be 


indicted 


(k) See ak Kel. 42. 
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He, that hath the care of another's goods, hath not the 
poſſeſſion of them, and therefore may by his felonious em- 
 bezzling of them be guilty of felony, as the butler, that hath 
the charge of the maſter's plate, the ſhepherd, that hath the 
charge of his maſter's ſheep. 3 H. 7. 12. b. 21 H. 7.15, 4. 
Co. P. C. P. 108. | | pe 5 | | 
Ihe like law for him, that takes a piece of plate ſet before 
him to drink in a tavern, c. for he hath only a liberty to 
uſe, not a poſſeſſion by delivery. 13 E. 4. H ... 
And ſo it is of an apprentice, that feloniouſſy embezzels 
his maſter's goods or money out of his ſhop, it is felony. 
Dalt. cap. 102. FT JOY . 

If 4. comes to B. and by a falſe meſſage or token receives 
money of him, and carries it away, it is no felony, but a 
cheat puniſhable by indictment at common law, or upon the 
ſtatute of 33 H. 8. cap. 1. by ſetting in the pillorß. 
I A. find the purſe of B. in the highway, and take it and 
carry it away, and hath all the circumſtances, that may prove 
it to be done animo furandi, as deny ing it or ſecreting it, yet 
it is not felony; the like in caſe of taking of a wreck or 
treaſure- trove. 22 Aſix 99. or a waif or ftray, 
But yet this taking of treaſure-trove, waif, or ſtray muſt 

be where the party, that takes them, really believes them to 
be ſuch, and colours not a felonious taking under ſuch a pre- 
tenſe, for then every felon would cover his felony with that 
wo ee en ea 
Where a man's goods are in ſuch a place, where ordinarily 
they are or may be lawfully placed, and a perſon takes them 
animo furandi, it is felony, and the pretenſe of finding muſt 
not excule. „%%% „ 3 5 
If a man's horſe be going in his ground, or upon his 
common, and he takes it animo furandi, it is no finding, but 
a felony. „ N 5 

So it is if the horſe ſtray into a neighbour's ground or 
common, it is felony in him, that ſo takes him, but if the 
owner of the ground take it damage-feaſant, or the lord ſeiſe 
it, as a ſtray, tho perchance he hath no title ſo to do, this is 
not felleo animo, and therefore cannot be felony. 


3 It 
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If the ſheep of 4. ſtray from the flock of A. into the flock 
of B. and B. drives them along with his flock, or by pure 


- miſtake ſhears him, this is not a felony, but if he know 


it to be another's, and marks it with his mark, this is an e- 
vidence of a felony” 5 

A man hides a purſe of money in his corn-mow, his ſer- 
vant finding it took part of it, if by circumſtances it can ap- 
pear he knew his maſter laid it there, it is felony; but then 
the circumſtances muſt be pregnant, otherwiſe it may be rea- 
ſonably interpreted to be a bare finding, becauſe an unuſual 
place for ſuch a depofirum. Hh nes 
A. hath a deſign to ſteal the horſe of B. enters a plaint of 
replevin in the ſheriff's court for the horſe, and gets him de- 
liverd to him, and then rides him away, this is taking and 


ſtealing, becauſe done in fraudem legis (k). P. 15 Eliz. B. R. 


C0. P. C. p. 108. Me, 
A. hath a mind to get the goods of B. into his poſſeſſion, 


: privately delivers an ejectment, and obtains judgment againſt | 


a caſual ejector, and thereby gets poſſeſſion, and takes the 


goods, if it were animo furandi, it is larciny, 
II A. ſteal the horſe of B. and afterwards deliver it to C. 


| who was no party to the firlt ſtealing, and C. rides away 

with it animo furandi, yet C. is no felon to B. becauſe tho 
the horſe was ſtolen from B. yet it was ſtole by 4. and not 
by C. for C. non cepit, neither is he a felon to A. for he had 


it by his delivery. | F 
hut if A. ſteal the horſe of B. and after C. ſteal the ſame 


horſe from A. in this caſe C. is a felon both as to 4. and as 


to B. for by the theft by 4. B. loſt not the property, nor in 
law the poſſeſſion of his horſe or other goods, and therefore 
in that caſe C. may be appeald of felony by B. or indicted of 


felony, quod cepit & aſportavit the horſe of B. 4 H. J. 5. b. 


13 E 4-3-0. 5 
And that is the reaſon, that if A. ſteal the goods of B. in 


the county of C. and carry them into the county of D. 


A. may be indicted for larciny in the county of D. for the 
continuance of the aſportation is a new caption, but if he be 


indicted 


(k) See alſo Ke!. 42. 
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indicted of robbery, it muſt be in the county of C. where the 
force and putting in fear was, de quo poſtea. 4 H. 7. 5. L. 
II. The words of the indictment are not only cepit, but 
cepit & aſportavit, or abduxit or effugavit. 

If A. come into the cloſe of B. and take his horſe with an 
intent to. ſteal him, and before he gets out of the cloſe is ap- 
prehended, this is a felonious taking and carrying away, and 
is larciny. Co. P. C. p. 108, 109. Juſtice Daliſon's reports. 

So if a gueſt lodge in an inn, and takes the ſheets of 
the bed with an intent to ſteal them, and carries them our 
of his chamber into the hall, and going into the ſtable to 
fetch his horſe is apprehended, this is felony, and a felo- 
nious taking and carrying away, 27 Aſix 39. Co. P. C. p. 108. 
and accordingly it was ruled 16 Car. 2. B. R. upon a ſpecial 
verdict found in Cambridgeſhire (1), A. comes into the dwelling- 
| houſe of B. nobody being there, and breaks open a cheſt and 
takes out goods to the value of five ſhillings, and lays them 
on the floor of the {ame room, and is apprehended before he 
can remove them, he was indicted upon the ſtatute, and 
ouſted of his clergy by the advice of all the judges, except 
one, for the taking out of the cheſt was felony by the com- 
mon law, and the ſtatute of 3 9 Eliz. cap. 15. alters not the 
felony, but ouſts only the clergy. Ex libro Bridgeman. 
Ai. hath his keys tied to the ſtrings of his purſe, B. a cut- 
purſe takes his purſe with money in it out of his pocket, 
but the keys, which were hanged to his purſe-ſtrings, hanged 
in his pocket, A. takes B. with his purſe in his hand, but the 
ſtring hanged to his pocket by the keys, it was ruled this was 
no felony, for the keys and purſe-{trings hanged in the pocket 
of 4. whereby 4. had ſtill in law the poſſeſſion of his purle, 
ſo that licet cepit non aſportavit, 40 Elix. Wilkinſon's caſe cited 
M. 8 Jac. C. B. (m) 3% ¶ õ 

III. As it is cepit and aſportavit, ſo it mult be felonice or 
animo furandi, otherwiſe it is not felony, for it is the mind, 
that makes the taking of another's goods to be a felony, or a 
bare treſpaſs only, but becaule the intention and mind are ſe- 
cret, the intention mult be judged by the circumſtances of the 

(!) Simſon's caſe, Kel, 31. (1) See Croft. Juſtice 35 8. 
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fact, and tho theſe circumſtances are various, and may ſome- 


times deceive, yet regularly and ordinarily theſe circumſtances 
following direct in this cale. 


If A. chinking he hath a title 10 the horſe of B. Gala, it 


as his own, or Tuppofing that B. holds of him diftrains the 


horſe of B. without cauſe, this regularly makes it no felony, 
but a treſpaſs, becauſe there is a pretenſe of title, but yet 


this may be but a trick to colour a felony, and the ordinary 


diſcovery of a felonious intent is, if the party doth it ſecret- 


ly, or being charged with the goods denies it. 


If A. takes away the goods of B. openly before him or - other 


perſons, (otherwiſe than by apparent robbery) this carries 


with it an evidence only of a treſpaſs, becauſe done openly 
in the preſence of the owner, or of other perſons, that are 
known to the owner. 


If A. leaves his harrow or his plow-ſirings in the field, and 


B. having land in the ſame field uſeth it, and having boos 
either returneth them to the place, where they were, or ac- 


quaints B. with it, this is no felony, but at moſt a treſpaſs. 
If A. and B. being neighbours, and A. having an horſe on 


the common, and B. having cattle there, that he cannot rea- 


dily find, takes up the horſe of 4. and rides about to find 
his cs. and having done turns off the horſe again in the 
common, this is no felony, but at moſt a treſpaſs. 

So if my ſervant without my privity take my horſe, and 
ride abroad ten or twelve miles about his own occaſions, and 


return again, it is no felony, but if in his journey he 


ſell my horſe, as his own, this is declarative of his firſt taking 


to be felonious, and animo furandi. 


But in caſes of larciny the variety of circumſtances is ſo 


great, and the complications thereof ſo mingled, that it is 
impoſlible to preſcribe all the circumſtances evidencing a fe- 


lonious intent, or the contrary, but the ſame muſt be left to 
the due and attentive conſideration of the judge and jury, 


wherein the belt rule is in dubiis rather to incline to acquit- 
tal than conviction. 


IV. It muſt be of goods perſonal, for otherwiſe no felony 
can be committed by taking them. 


s O [, There- 
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oy Therefore of 515 real no felony can be committed, 
and therefore the taking away of a ward cannot be felony, 
nor of a box or cheſt of charters, that concern land. 10 E. 4. 
1 85 

2. Neither can larciny be committed of cha that 14. 
here to the freehold, as trees, graſs, buſhes, hedges, ſtones 
or lead of a houſe, or the like. (o) 

But if they are ſevered from the freehold, as wood cur, 
graſs i in cocks, ſtones digged out of a quarry, then felony may 
be committed by ſtealing of them, for they are 3 goods, 
18 H. 8. 2. b. 12 E. 3. Coron. 119. 

But if a man come to ſteal trees, or the lead of a church 
or houle, and ſever it, and after about an hour's time, or fo, 

come and fetch it away, this hath been held felony, becauſe 
the act is not continuated but interpolated, and in that inter- 
val the property lodgeth in the right owner as a chattel, and 
fo it was agreed by the court of king's bench 9 Car. 1. upon 
an indictment for ſtealing the lead of Weſtminſter: Abbey. Dalt. 
cap. 1075 p. 166. (p) 

Neither of corn Banding upon the ground, for tho it 
be a chattel perſonal, and goes to the executor, yet it ſavours 
of the realty, while it ſtands ſo. Co. P. C. p. 109. 

4. Larciny cannot be committed of ſuch things, whereof 
no man hath any determinate property, tho the things them- 
ſelves are capable of property, as of treaſure trove, or wreck 
till ſeized, tho he, that hath them in point of franchiſe, may 
have a ſpecial action againſt him, that takes them. 
5. Larciny cannot be committed of things, that are fero 0 
nature, unreclaimed, and nullius in bonis, as of deer or conies, 


* 


(i) Nor can felony be committed of 
bonds, notes, or other writings, that are 
ſecurities for a debt, becauſe they derive 
their value from choſes en action, which 
cannot be ſtolen, Dalt. New Edit. p. 501. 
8 Co. Rep. 33. but by a late ſtatute 
2 Geo. II. T5 25. the ſtealing of bonds, 
| bills, notes, Sc. is made felony with or 
without the benefit of the clergy in the 
ſame manner, as if the offender had ſto- 
len goods of the like value, with the 
money ſecured by ſuch bonds, Ec. 


myo: 


(o) But now by 4G. II. cap. 32. it is 
felony to ſteal, rip, cut, or break with in- 
tent to ſteal any lead, iron bar, iron gate, 
iron rail or paliſado fixed to any houſe, or 
out-houſe, or fences thereunto belonging, 
and every perſon, who ſhall be aiding 
or abetting, or ſhall buy or receive any 
ſuch lead, c. knowing the ſame to be 
ſtolen, is ſubjected to the 1 ime puniſh- 
ment. 


DO) New Edit. cap. 156. p. 501. 
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tho in a park or warren, fiſh in a river or pond, wild-fow], 
wild ſwans, pheaſants. 
But if any of theſe are kild, larciny may be committed of 
their fleſh or skins, becauſe now they are under propriety. 
Of domeſtic cattle, as ſheep, oxen, horſes, Wc. or of do- 
meſtic fowls, as hens, ducks, geeſe, Qc. and of their eggs, 
larciny may be committed, for they are under propriety, and 
{erve for food. VVV 
Of thoſe beaſts or birds, that are feræ natura, but re- 
claimed and made tame or domeſtic, and ſerve for food, lar- 
ciny may be committed, as deer, conies, pheaſants, par- 
ridges, but then it muſt be, when he, that ſteals them, knows 
them to be tame, and ſo of reclaimed hawks, and likewiſe 
of the young of {ſuch larciny may be committed, but of the 
young of thoſe beaſts or birds, that are fere natura, tho in a 
park, and tho the owner hath a kind of property ratione loci, 
privilegii & impotentiæ, yet larciny cannot be committed of 
them, as of young fawns in a park, young conies in a war- 
ren: of young pigeons in a dove-coat, fiſh in a trunk or net, 
- larciny may be commuted, 8 
Of young hawks in the neſt larciny may be committed, 
but not of hawks eggs, but the takers are puniſhable by fine 
and impriſonment upon the ſtatute of 11 H. 7. cap. 17. and 
Er. 7 ye wr VVV 
Of wild ſwans, nor of their young, larciny cannot be com- 
mitted, but if they be made tame and domeſtic, or if they 
be marked and pinioned, it is felony to take them or their 
young. — 1 | 
But it ſeems, that if they be marked, and yet flying 
ſwans, that range abroad out of the precincts or royalty of 
the owner, it is not felony to kill and take them, becauſe 
they cannot be known to belong to any: theſe ſeveral in- 
ſtances and differences may be collected from Co. P. C. p. 109, 
110. Dalt. cap. 103. (), and 7 Co. Rep. 15. b. Caſe de Swans 
©& libros ibi. EL : 
6. Lar- 


(„) By this ſtatute it is made felony peald by the general words of x Mar. 
to take hawks eggs out of any neſts cap. 1. 


within the king's lands, but this is re- ( New Flr. cap. 156. P. 499. 
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6. Larciny cannot be committed in ſome things, whereof 
the owner may have a lawful property, and ſuch whereupon 
he may maintain an action of treſpaſs, in reſpect of the baſe- 
neſs of their nature, as maſtiffs, ſpaniels, gray-hounds, blood- 
hounds, or of ſome things wild by nature, yet reclaimed by 
art or induſtry, as bears, foxes, ferrets, &c. or their whelps 
or calves, becauſe, tho reclaimed, they ſerve not for food but 
pleaſure, and fo differ from pheaſants, ſwans, Tc. made tame, 

which, tho wild by nature, ſerve for food. ——& 
Only of the reclaimed hawk, in reſpect of the nobleneſs 
of its nature and uſe for princes and great men, larciny may 

be committed, if the party know it to be reclaimed, 
V. What ſhall be {aid the perſonal goods of any perſon, 

or of another perſon. FF oeror > pag 3 
Eu!ery indictment of larciny ought to ſuppoſe the goods 

ſtolen to be the goods of ſomebody. xy. 

An indictment of larciny of the goods cujuſdam ignoti is 
good, for it is at the king's ſuit, and tho the owner be not 
known, the felony muſt be puniſhed. 2 1 H. 6. Enditement 1 2. 
And yet 10H. 6. Enditement 9. an indictment, quod A. ver- 
beravit B. and 20 jacks pretii 20 5. felonice cepit, held good 
without ſhewing whoſe they were. — 5 

But an indictment of A. that he is communis latro without 
ſhew ing in particular what he ſtole, is not good. 22 Aſſiz 73. 

An indictment, that bona domus & ecclefie tempore vacatio- 

nis, or bona capellæ in cuſtodia J. S. felonicè cepit, is good, 7 E. 4. 
14. b. Co. P. C. p. 110. Stamf. N C. p. 2 5. b. © g95.b 
If a man ſteal bells, or other goods belonging to a church, 
he may be indicted, qudd felonice, Tc. cepit bona parochianorum 
de B. M. 31 © 32 Eliz, B. R. Hadman and Green verſus Ring- 
wood (t), and yet an action of treſpaſs lies for the church- 
wardens in ſuch caſe, quare bona & catalla parochianorum in 
cuſtodia ſua, or in cuſtodia A. B. prædeceſſorum ſuorum gardiano- 
rum ecclefie cepit & aſportavit ad damnum parochianorum. 
J. 36 Elix B. R. Method and Barfoot. Dyer 99. 
If A. have a ſpecial property in goods, as by pledge, or a 
leaſe for years, and the goods be ſtolen, they muſt be ſup- 
poſed in the indictment the goods of 4. "If 
| (z) Cro. Elis. 145, 179. 


3 
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I 4. bail 900 ds to B. to keep for him, or to carry for 
him, and B. be robbed of them, the felon may be indicted 
for Jarciny of the goods of A. or B. and it is good either way, 
for the property is {till in A. yet B. hath the poſſeſlion, and 


is chargeable to A. if the goods be Noleta, and hath the pro- 


perty againſt all the world but 4. 


A. is indicted, that he ſtole the cools 0K B. Cue it appears 
in the alten, that B. was a feme covert at the time, the 


indictment is naught, for they are the goods of her huſband, 
and fo if A. be indicted for ſtealing the goods of B. and upon 
the evidence it appears, that B. had neither intereſt nor poſſeſ- 


lion in the goods, or was a feme covert, the party ought to 


be acquitted, but then he may be preſently indicted 45 novo 
for the goods of the huſband or true proprietor; and ſo it 
once happend before me at Aylesbury 1667. in the al of Emes, 
who was convicted and executed upon a ſecond indictment. 
Regularly a man cannot commit felony of the e goods wheres 
in de hath a property. 
II A. and B. be joint-tenants or tenants in common of an 


horſe, and A. takes the horſe, poflibly animo furandi, yet 


this is not felony, becauſe one tenant in common taking the 


whole doth but what by law he may do. 


Yet if A. take away the trees of B. and cut them into 
: boards, B. may take them away, and it cannot be felony; fo 
if A. take the cloth of B. and make it into a doublet, B. 825 


take it, and it cannot be felony. M. 2 Eliz. More u. 67. p. 1 

II A. take the hay or corn of B. and mingles it with i 
own heap or ſtock, or if A. take the cloth of B. and embroi- 
der it with ſilk or gold, B. may retake the whole heap of 
corn, or cock of hay, or garment and embroidery allo, 121 


it is no felony, nor ſo much as 4 treſpaſs. H. yy Elix B. R. 
Popham 1. 2. N. 38, 


Vet if A. bail goods to B. and N animo o furandi 


ſteals the goods from B. with deſign probably to charge him 
for them in an action of detinue, this 1s felony ; gud wide 

7 H.6. 43. 4. Co. P. C. p. 110. Stamf. P. C. p. 26. 4. 
Ihe wife cannot commit felony of . goods of her huſ- 
band, for they are one perſon in law, 21 H. 6. Corone 45 J. 
6 P Co. 


1 
N "3 VF 


269. ex lectura Cooke. (x) 
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Co. P. C. p. 110. and therefore, if ſhe take or ſteal the goods 


of her huſband, and deliver them to B. who knowing it, car- 
ries them away, this ſeems no felony in B. for it is taken, 
quaſi by the conſent of her huſband (2), yet treſpaſs lies a- 
gainſt B. for ſuch taking, for it is a treſpaſs, but in favorem 
vite it ſhall not be adjudged a felony, and ſo I take the law to 


be notwithſtanding the various opinions. Dalt. cap. 104. p. 268, 


But if the huſband deliver goods to B. and the wife had 


taken them feloniouſly from B. this had been felony in the 


wife, Dalt. cab. 104. p. 263. for if the huſband himſelf had 


taken them feloniouſly from B. it had been felony, as hath 


been ſaid; but then it muſt in both caſes be a taking animo 


f;urandi. 


But if a inan take away another man's wife againſt her 
will cum bonis viri, this is felony by the ſtatute of Weſtm. 2. 
cap. 3 4. which ſaith, Habeat rex ſectam de bonis fic aſportatis (), 


13 4% 6. But if it be by the conſent of the wife, tho a- 
gainſt the conſent of the huſband, it ſeems to be no felony, 

but a treſpaſs, for it cannot be a felony in the man, unleſs 
it be a felony in the woman, who conſented to it, 1 3 Aſſiz, 6. 
but Dalton thinks it felony, ubi ſupra. 


Vet in ſome caſes the principal agent may be excuſed from 


felony, and yet he, that 1s principal in the ſecond degree, may 
be guilty, as if a man put a child of ſeven years to take 


goods, and bring them to him, and he carry them away, tlie 


child is not guilty by reaſon of his infancy, yet it is felony 


in the other. . | ; 
If A. die inteſtate, and the goods of the deceaſed are ſtolen 


before adminiſtration committed, it is felony, and the goods 


Hhall be ſuppoſed to be bona epiſcopi de D. ordinary of the dio- 


ceſe, and if he made B. his executor, the goods {hall be ſu 
poled bona B. tho he hath not proved the will, and they 


need not ſhew ſpecially their title as ordinary or executor, be- 
cauſe it is of their own poſſeſſion, in which cale a general 


I indict- 


(u) But in caſe B. were her adulterer, band can be preſumed. Dalton ubi infra, 
Mr. Dalton thinks it would be felony, (x) New Edit. cap. 157. P. 504. 
for in ſuch a caſe no conſent of the huſ- (yy) 2 Co. Inſtit. 434. 
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ment. a8 wel as A general action of treſpaſs lies with- 
out naming themſelves executor or r ordinary, and ſo for an 
adminiſtrator. 

But if ſervants in the houſe ümbeitel their maſter's goods 
after his deceaſe, this ſeems not to be felony at common law, 
but only treſpaſs, becauſe the goods \ were quodammodo in their 
_ cuſtody ; and therefore remedy 1 is provided by the ſtatute of 
33 H.6. cap. 1. that if they appear not upon proclamation, 
they ſhall be attaint of felony, but if Hy appear, they hall 

anſwer for it as a treſpaſs. 
But an indictment, quod invenit hominem mortuum, & felonics 
furatus fuit duas tunicas without ſaying de bonis & catallis of 
the executor or ordinary, is not good, and therefore the party 
was diſcharged. 11 R. 2. Enditement 27. 
A. digg ved up a dead body out of the grave, and ſtole his 
ſhroud, and buried him again, this is reported by Mr. Dalton, 
cap. 103. p. 265. to be no felony, but a miſdemeanor, for 
which the party was whipt, and accordingly 1 have ſeen it 
reported to be held 16 Fac. in Nottingham's cate (x), quia nullius 
in bonis, but ſee Co. P. C. p. 110. in Haine's caſe (a) ruled by 
the advice of all the judges to be felony, and in the indict- 
ment the goods {hall be ſuppoſed che goods of the executor, 
1 5 adminiſtrator, or ordinary. 
hut it is held, that if 4. put a winding-ſheer upon the 
dead body of B. and after his burial a thief digs up the car- 
| caſe and ſteals the ſheet, he may be indicted for felony de 
bonis & catallis A. W it transferd no property to a dead 
man, 1 c Rep, 112. 
VI. I come to the ſixth conſideration, who may be ſaid a 
perſon committing larciny, but of this I have at large treated 
before cap. 3, &c. and therefore {hall ſay but little here. 

An infant under the age of diſcretion regularly cannot be 
guilty of larciny, viz. under fourteen years, unleſs it appear 
by circumſtances, that he hath a diſcretion more than the 
law preſumes. 


A mad- 


(a) This caſe is mentiond by Dalton in Net Edit. is cap. 156. f 50s 
in the place cited by our author, which (a) 12 Co. 112. 
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A madman, non compos, or e in the times of his lu- 


nacy cannot commit lurciny, but ought to be found not guilty 


upon due evidence thereof. 
A feme covert alone may be guilty 5 larciny, if done with- 
out coercion of her huſband. 27 A 40. 
Hut it hath generally now obtaind, that ſhe cannot be guilty 
of larciny jointly with her huſhand, becauſe preſumed to be 
done by coercion of her huſband. Vide Dalt. cap. 104. 0 
Stamf. P. C. fol. 26. a. C libros ibi. 
But this I take to be only a preſumption till the contrary 
appear, for I have always thought, that if upon the evidence 


it can clearly appear, that the "wiſe was not drawn to it by 
the huſband, but that ſne was the principal actor and inciter 
of it, ſhe is guilty as well as the huthand, but ſtabitur pra- 
ſumptio, donec probetur in contrarium, neither is the book of 


2 E. 3. Corone 160. to the contrary, but in the book of 27 
Aſſiz 40. where the was indicted alone, inquiry was made, 
whether it were by coercion of the huſband. 

And therefore, if 4. and B. his wife be indicted by theſe 
names of larciny, the indictment is not void, for the huſ- 
band may be convicted, tho the wile be acquitted upon the 


fe of her huſband” $ COCICION. 


Again, the huſband may be acquitted, and the wife found 
to have done the felony alone, for every indictment is ſeveral 
in law ; or again, tho prima facie the wife cannot be guilty 
of lareiny, no nor of burglary, where the huſband is party 


in the fact, (cho ſhe may be guilty of murder or manſlaugh- 


ter jointly x with her huſband) and therefore prima facie the 
wife in ſuch caſe mult be acquitted, yet for my part I think 


the circumſtances may be ſuch, that the wife may be as well 


guilty in larciny or burglary, as her huſband. 


It a ſervant commit felony by the coercion of his maſter, 


yet it doth not excuſe the ſervant, tho it excuſe the wife, as 


is before ſaid, for the wife is inſeparably ſub poteſtate viri, 


but it is not ſo with a ſervant, for as he is not bound to 
obey his maſter's unlawful nals. ſo he may recover da- 
mages for any wrong done him by his maſter. Dalt. cap. 104. 


p. 269. (c) CHAP. 
% New Edit. cap. 157. P. 503. (c) New Edit. p. 504. 


Hiſtoria Placitorum Corona. 517 


CHAP. XILIV. 
Concerning the diverſities of grand larci- 

No — among themſelves in relation to clergy. 
At Ltho the puniſhment of al orand larciny by the law is 


death (a), yet in relation to clergy, which is a kind of 
relaxation of the ſeverity of the judgment of law, there is 


difference made by acts of parliament between ſome larcinies 


and others, 


By the antient privilege of the clergy, and by the EY 


mation and ſpecial conceſſion of the ſtatute of 2 5 E. 3. cap. 4. 


the benefit of clergy was to be allowd in all treaſons and fe- 


lonies touching other perſons, than the king himſelf and his 
royal majelty. _ 


Therefore as well in grand larciny, : as in other felonies, 


clergy 1s to be allowd, where it is not taken away by ſome 


| ſubſequent act of parliament. 


And in all thoſe caſes, wherein it is ſo taken away, the in- 


dictment of ſuch larciny or other felony muſt bring the caſe 


within the particular proviſion of thoſe ſtatutes, which in ſuch 
caſes takes away clergy, otherwile it 1s to be allowd, tho upon 
the evidence it may fall out, that the truth of the 0 appears 

to be ſuch, as is within the ſpecial proviſion of thoſe ſtatutes, 


that ſo take away clergy. 
The ſtatutes therefore, that take away clers 27 in ſome par- 
ticular larcinies, are theſe that follow : 


A 
* 


guilty of robbing any church or chapel, or other holy 
places, or of robbing any perſon in his dwelling-houle, the 
owner or dweller of the ſame houſe, his wife, "children Or 
ſervants then being within, and put in fear and dread by 

6Q e the 


(a) In antient times it was in ſome in akbers "_ pillory, and Fi lofs of 
caſes puniſhed with the loſs of a thumb, an car. Corone 454: Britt. 24. L. 


A 
«A 


A 
Ln 


I. By the ſtatute of 23 H. 8. cap. 1. 2 All perſons ſound | 


— be = == = 2 — 4 2 2 7 em I - —— - - . — 4 >. — — — 
Z - — — — — — — . . . - 32 — ** 8 — i he 4 — DD — gs - — 
2 = 7 — - ” = * : * — * * V 8 4 _— — = — % - — - . 
por” * + = d : —. N ES - 7 - - — — - — _ Fn nan nm _— - - * - 
O — — =_ c = 3 RR — * By _ $--< 5-7 "= — 2 C — = . — — — — == — Y = — 5 2 2 p 25 
PETS ww - : On "= * 2 2 — * . = 5 Is 2 — — 3 £ = 2 2 — ——a 2 — — — . — >= — — — — 2 . - 
——̃ — —— — = — - — 2 2 - = 2 : - - -———* — — „ "= LN _ 
at — — CER —— - | *-q; Grading, > _ — EIT — — = 2=S „ 5 
»--- - £2 Jn? "Nov — : = — — 5 — — — — E. 5 l * = — — = = * — — — LS - =o 
= E = 1 — —— 5 ine = 2 = 22 = = = ; 2 
== — 8 —_ 2 IRE — — - Py — wa. 2 l ON ? 7 — 
— IS l — — 2 R DN cg: - 2 — * 8 2 
— — 8 = = * > 
= - 


5 
g 
—_ = 


—— 
— 
— 

— 


— gh — 
— . 
22 5 2 


= _—_—————— 
_—_— — 
Y =>. OOO 


© . — — — — z 
r — nn 2 
—— — —e——)t— - 
% - — — 
= : 
> 


——— — 
—2 . —— — — — 
= .. 
py _—— 
— 


_ 


cc 
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the ſame, or for robbing any perſon in or near the high- 
way, and thoſe, that are found guilty of abetting, procu- 
ring, helping, or counſelling thereof, are exempt from the 
benefit of clergy, except ſuch as are in the order of ſub- 
deacon. „„ 55 


But upon this ſtatute, tho there mult be a ſtealing of 


i 


a 


* 


„ 


c 


AN 


goods, there need not be an actual breaking (), for the ſteal- 


ing in the houſe, and putting the dweller, his wife or ſer- 


E 5 


This ſtatute extended only to a conviction by verdict or 


confeſſion, but the ſtatute of 25 H. 3. cap. 3. extended it to 
a ſtanding mute, or challenging of above the number of 


twenty, or not directly anſwering, and alſo in caſe of an ar- 


raignment of a priſoner for a felony by bringing the goods he 


ſtole into one county, where he had firlt ſtolen the goods in a 
forein county, in one of thoſe manners mentiond in the ſtatute 


of 23 H. 8. it gave power to the juſtices, upon examination of 


the fact, to put the priſoner from his clergy, but herein theſe 
things were oblervable : 1. It did not give power of exami- 


nation, where the priſoner confeſſed the felony, but where 
he put himſelf upon his trial. 2. Theſe examinations need 
not be recorded. 3. It did extend only to thoſe caſes, where 


the priſoner was to be ouſted of his clergy by force of the 
| ſtatute of 23 H. 8. and not to other caſes, where he was to 


be ouſted of his clergy by any ſubſequent ſtatute, and there- 


fore upon a robbery in a dwelling-houſe, where the owner, 
his wife or ſervants were within, and not put in fear, he 
could not be ouſted of his clergy by examination in a forein 
county upon the ſtatute of 25 H. 8. Anderſ. Rep. n. 158. 
Pp. 114. Co. P. C. cap. 52. p. 11 5. . 
And therefore it was ruled in one Cole's caſe, a woman 
broke a dwelling-houſe in Kent in the day-time, none bein 
there, and took away goods above the value of five ſhillings, 
and under the value of ten ſhillings, and carried the goods 
2 | Into 


(b) In the caſe of robbing a church out of a church or chapel is ouſted of 
there muſt be an actual breaking to clergy in all caſes, except that of chal- 


bring it within this ſtatute ; but by x lenging above twenty, which defect is 


E. 6. cap. 12. it is not neceſſary, for by ſupplied by 3 & 4 I. & A. cap. 9. 
that ſtatute all felonious taking of goods 


ä 


* —— 
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into Suſſex, where ſhe was indicted of larciny, and upon exa- 
mination it appeard ſhe had broke the houſe, and took the 
goods ut ſupra, being above five ſhillings and under ten ſhil- 
lings, and the jury found accordingly, and ſhe was burnt in 
the hand, and diſcharged, for a man in ſuch a cafe ſhould 
have had his clergy in the county of Suſſex, becauſe tho the 
ſtatute of 39 Eliz. cap. 15. take away clergy in the proper 
county, yet the ſtatute of 25 H. 8. as to examination and 
taking away clergy in a forein county extends only to felonies 
put out of clergy by 23 H. 8. or 5&© E. 6. cap. 10. coram 
domino Bridgman in Suſſex ex libro ſuo. 5 
Again, the ſtatutes of 23 H. 8. and 25 H. 8. did put ac- 
ceſſaries before in ſuch caſes from the benefit of their clergy, 
as well as the principals, but as to that they are repeald by 
J Cl nd ops oe 
But by the ſtatute of 1 E. 6. cap. 12. tho the ſtatute of 23 
H.8. be re-enaCted as to the principals in the caſes before 
mentiond, and alſo in caſes of breaking of houſes to the in- 
tent to ſteal, (any perſon being therein, and put in fear) if 
convict by verdict or confeſſion, or ſtanding mute, and not 
directly anſwering, yet it hath this general clauſe, and in all 
other caſes offenders ſhall have benefit of their clergy, and there- 
fore by this act thele changes were wrought 
1. In the caſes, where clergy was excluded by this act, 
there is no ſaving for perſons in holy orders. Ke 
2. It repeald the ſtatute of 2 5 H. 8. cap. 3. as to examina- 
tion in a forein county, and for that . the ſtatute of 
5 s E. 6. cap. 10. was made, whereby that ſtatute was re- 
vived, and ſtands now in force in every article thereof. 
3. It reſtored clergy to acceſſaries before in all thoſe caſes, 
wherein they were ouſted of clergy by 23 and 25 H. 8. and 
therefore the ſtatute of 4 U 5 Ph. & M. cap. 4. was made, 
whereby acceſſaries before in murder, or robbery in any dwel- 
ling-houſe, or in or near the highways, are ouſted of clergy 
upon conviction, outlawry, ſtanding mute, or challenging a- 
bove twenty, or not directly anſwering. 
So that the ſtatutes of 23 and 25 H. 8. ſtand at this day 
in force with this addition, that perſons in holy orders ſtand 
equally 


- 5 * — © 
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equally exempt from the benefit of clergy with others by the 
ſtatute of 1 E. 6. as to caſes within that ſtatute. = 


(c 


A 


—— — : 


hut if only a ftranger were in the houſe, and neither the 
owner, his wife, children, or ſervants, this gives no diſ- 


charge of clergy by the ſtatute of 23 H 8. and therefore 
there was proviſion in that caſe by the enſuing ſtatute. 


IT. By the ſtatute of 1 E. 6. cap. 12. breaking of any houſe 


by night or by day, any perſon being in the houle or put in 


fear, if it were with an intent to ſteal, tho nothing be ſtolen, 


a principal was excluded from clergy in all caſes, except out- 
lawry and challenging above twenty. 7 8 


And alſo in a forein county, yet if upon examination it 


: be ſo found, he is ouſted of clergy by the ſtatute of 5 & 6. 
E. 6. cap. 10. but the acceſſary before or after is not ouſted 
of clergy by this ſtatute. ; „„ 


III. By the ſtatute of 5 & 6 E. 6. cap. 9. « If any perſon 
* be found guilty according to the laws of the land for rob- 
bing any perſon or perſons in his or their dwelling-houſes, 


cc | $ | . 1 1 | | 
dren or ſervants being within the ſame houle or place, or 


nin any place within the precincts thereof, ſuch offender 


cc 


„be waking or ſleeping. 


And allo he, that robs any perſon in any booth or tent, 
in any fair or market, his wife, children or ſervant then 
being within the booth or tent, ſhall be excluded from 


% clergy. 5 
This ſtatute is of force, and of great and daily uſe, and there- 
fore it will be convenient to make ſome obſervations upon it. 
Upon this ſtatute theſe things are obſervable: — 
1. That it extends not to ouſt clergy in any caſe but upon 


conviction of the offender, either by verdict or confeſſion, 
for a man that confeſſeth is found guilty by his confeſſion, 


ty, or not directly anſwering, (c) 


2 And 


but it extends not to ſtanding mute, challenging above twen- 


(c) But by 3 & 4 N. & M. cap. 9. it extends to all theſe caſes, as alſo to the 


caſe of an outlawry. 5 


or dwelling- places, the owner or dweller, his wife, chil- 


„ ſhall not be admitted to clergy, whether the owner or 
„ dweller, his wife or children, then or there being, ſhall 


Bey” 


— 
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And therefore it is conſiderable, whether, if a man be at- 
taint by outlawry, he may not be admitted to his clergy as 
a clerk attaint, which, tho it avoid not the attainder, yet it 
may take off the execution, for clergy is allowable to a perſon 
attaint, if the cate be within clergy, Compt. Furiſdic. of Courts 
126. b. (d) Dy. 205. 4. b. and it is held, outlawry upon this 
ſtatute excludes not clergy. 1 1 Co. Rep. 2 9. b. Poulter's caſe. 
2. That yet by the ſtatute of 4 & 5 P HM. cab. 4. Clergy 
is taken away in this caſe from the acceſſary before, as well 
as in caſe of ſtanding mute and challenging above twenty, or 
not directly anſwering, for the ſtatute of 4 & 5 P. & M. ex- 
tends to acceſſaries before in all caſes of robbing in dwelling- 
houſes, as well thoſe within this ſtatute, as thoſe upon the 

ſtatute of 2 3 H. 8. : NT 
z. It hath been held by good opinion, that this ſtatute ex- 
tends only to him, that actually enters the houſe and ſteals 
there, and that therefore if A. B. and C. come to a houſe in 
the day- time with an intent to enter, and ſteal goods, and 
that A. only breaks and enters the houſe, and takes the goods, 
that A. only {hall be excluded of his clergy, and B. and C. 
that were aiding and aſſiſting ſhould have their clergy : this 
was the opinion of divers judges at a meeting in Serjeants-ing 
© Novemb. 1664. who grounded themlelves principally upon 
Audleys caſe (e) upon the ſtatute of 39 EM hereafter cited: 
bur I think they are all to be excluded of their clergy upon 
this ſtatute of 5 © 6 E. 6. and there cannot be a ſtronger 
authority in it, than the judgment of parliament in the ſta- 
tute of 4 U 5 P. & M. cap. 4. whereby it is enacted, That 
« if any perſon ſhall maliciouſly command, hire, or counſel 
any perlon to commit any robbery in any dwelling-houſe, 
he ſhall be excluded of clergy. 1 8 
And certainly he, that is preſent, aiding, and abetting, is 
more than an acceſſary before, but then perchance the indict- 
ment muſt not run generally, was preſent, aiding, and abetting, 
but that B. aud C. did maliciouſly command, hire, or counſel A. 
to commit the fact, Dy. 18 3. b. 11 Co. Rep. 37. a. Poulter's caſe, 
„ tho 


(4) Crompt. Juſtice 119. B. (e) Cro. Car. 473. by the name of Fuans 
aud Fiche s caſe. | 
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tho in my own opinion the words Mialicionſly N aiding, 


and abetting, do countervail the former, and much more, 
and it cannot be intended, that the ſtatute meant to take a- 
way clergy from thoſe, that maliciouſly counſel or command, 


which at moſt makes but an acceſſary, and yet that he, char 


is preſent, and abetting, ſhall have his clergy. 

But in my opinion all may be indicted, quod fregernnt = : 
intraverunt, Cc. as in caſe of burglary or robbery, and it dif- 
fers from the ſtatute of 39 EI and the rather, becauſe the 


ſtatute of 4 ©& 5 P. & M. extends not to offerifes made after 


by 39 Eli. 
— This ſtatute extends not to breaking of the houſe with : 


an intent to rob it, but there mult be an actual robbing, or 
taking away goods. 
F. The robbing by day or night 18 within tha ſatute. 
6. The tweller, his wife, children or ſervants mult be 


within the precinct of the houſe lleeping or waking, but it 


is not neceſſary they ſhould be put in fear, neither! is it ne- 


cellary they ſhould be in the fame room, where the robbery 


18 done. 
ut it is not enough, that a ſtranger be in the houſe, 


0 the owner, his wife, children, ſervants or ſome of 
them be in the houſe at the time allo, tho it be enough upon 
the ſtatute of 1 E. 6. cab. 1 2. 


8. There muſt be not only an actual ſtealing of ſome goods 
in the houſe, but an actual breaking of the houſe, Fe the 


"owns ſpeal is of robbing, which i imports more than a bare 


making of goods. | 
Aug. 14 Car. 1. Thomas I illiams, Them Rates, and Richar 4 


Harper having broken the lodgings of Sir H. Hungate at Whitc= 


hall, and taken thence ſeveral goods of Sir H. Hungate, Croke and 


| Crawley were _ with to pen the inditment, who agreed 


theſe points: 1, It mult be laid for breaking the king's man- 


| lion-houle called Whitehall (F), and ſtealing the g00ds of Sir 


H. Hungate, for all the lodgings in Whitehall were part of the 
king's ho! le, and difterd from an inn of court, where each 
chamber is a loveral manhon-houle, becaute every one hath 
I a feve- 

(J) See Kel. 2). 
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a ſeveral intereſt in his chamber. 2. That upon the ſtat 
of 5&6 E. 6. the indictment need only be, that he broke 
the king's houle called Whitehall, and ſtole the goods of Sir H 
Hungate, divers of the king's ſervants then being in the 
| houle, without ſaying, that any body was put in fear (which 
was neceſſary by the ſtatute of 23 H. 8.) but merely upon 
the ſtatute of 5 & 6 E. 6. and accordingly the indictment was 
drawn. 3. That upon an indictment upon 23 H. 8. or upon 
alſo a robbery or ſtealing of ſome thing. 
4. That if a thief come into the houſe, the doors being 
open, and then break open a chamber- door, and ſteal goods 
from thence, this is a breaking of the houſe within thoſe ſta- 


tutes, and accordingly at the gaol-delivery at the Old-Baily 
29 Aug. 14 Car. 1. thoſe two juſtices being preſent, they were 
indicted, and Harper being fled, the other two were found 


guilty 3 Williams was reprieved before judgment, but Bate 5 was 
executed, ex libro Twiſden. 5 8 


Upon this latter reſolution it ſeems, that Bayne's caſe in 


Popham's Rep. 36 © 37 El n. 10. was ſomewhat too ſevere (g), 


where one came into a tavern to drink, and ſtole a cup that 


was brought them to drink in, the owner and his ſervants being 


in the houſe, and upon this he was ouſted of his clergy upon 


the ſtatute of 5 © 6 E. 6. which cafe was doubted by the 


juſtices upon a meeting among them Novemb. 1664. but it 
was then agreed, if two come into a tavern to drink, the door 


being open, and divers of the family being in the houſe, and 
one goes up ſtairs and breaks a chamber-door, and ſteals goods, 
and both depart before the felony be diſcoverd ; refolved by 
us all, that clergy is taken away from him, that breaks 
open the door, if he be indicted upon the ſtatute of 5 E. 6, 
but not from the other, for the breaking of the door was an 
act of violence, and ſo the breaking of a counter or cheſt (%); 
for a cheſt vide poſtea. „„ dm 
But tho the breaking of the door, or perchance of a coun- 
ter, may be ſuch an act, as may make it a robbery within 
the ſtatute of 5 E. 6. yea, and altho in that caſe before-men- 
9 tiond, 


(2) This caſe denied to be law, Rel. 68. (7) See Ke!. 69. 


ute 


5 E. 6. there muſt be an actual breaking of the houſe, and 
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cond: and in a cale upon 4 . Vere lick out. of Cab iden 
ſhire before-mentiond, it was held the breaking of a cheſt was 
all one as to this purpoſe with the breaking of 2 door, tho 


the cheſt were not fixed to the frechold, quod ville antea cap. 
43. yet I muſt needs {ay, that the courſe at Newgate hath 
been always ſince my time, that the breaking open of a cham- 


ber-door, and of a counter or cupboard fixed to the freehold, 
hath brought it within the ſtatute of 5 E. 6. to ouſt of dler- 
gy, yet when a party enters the doors open, and breaks up 
only a cheſt or trunk, and ſteals thence goods, that is nor 


ſuch a robbery, as is within the ſtatute © 5 E. 6. to ouſt of 
clergy, and ſo was the difference agreed at Newgate 1671. 


upon the robbery of the cook of e jeants-inn in Fleet-ſtrect 


by certain perſons, that came in to eat, and ſlipt up ſtairs, and 


picked open a chamber-door, and broke open a chelt, and 


ſtole plate of good value: it was agreed, that the picking 


open the lock of the chamber-door brought it within the ſta- 
tute to ouſt clergy, but the breaking open of a cheſt or trunk 


only would not outt clergy upon the ſtatute of 5 E. 6. or 39 


Eliz. and ſo by Lee ſecondary was the conſtant courle at 


5 Newgate in his time. 


An to robber y in booths or tents in fairs 3 wichin 
the 5 E. G. cap. 12. H. 41 Elix. B. R. the robbing of a ſhop in 


Weſtminſter-hall was rule d not to be within this ſtatute to be 


oulted of clergy. 
If a ſervant open a ebe Fe in his ad houſe, 
and ſteals goods, Sir N. Hyde, who was ſevere enough in 


Caſes i e doubted whether this were within this lame 
'to ouſt Bim of hi clergy : vide infra. 


IV. The next ſtatute relating to this matter of robbing i in 
houſes is 39 Elx cap. 15. which recites, that the penalty of 
robbing of houſes in the day-time, no perſons being in the 
houſe at the time of the robbery committed, is not 10 penal, 


as robbery in any houſe, any perſon being therein at the time 


of the robbery committed, which hath "emboldencd perſons 
to commit heinous 1 in breaking and entring perſons 
houles, none being in the ſame, and cnacts,“ That if any 
*« perſon {hall be found guilty by Fer: confeſſion, or other- 

] © wile. 
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wiſe for the felonious taking away in the day-time of mo- 
ney, goods, or chattels to the value of five ſhillings or up- 

wards in any dwelling-houſe, or any part thereof, or an 

out-houſe or out-houles belonging and uſed with the ſaid 
* dwelling-houſe or houſes, altho no perſon ſhall be in the 
« ſaid houſe or houſes at the time of the felony commit- 
© ted, every ſuch perſon {hall be excluded from the benefit 
& of cRny» - 3 „ 
Upon this ſtatute theſe things are obſervable: 

1. That the indictment, whereupon ſuch perſon is to be 
excluded of the benefit of his clergy, ought preciſely to follow 
the ſtatute, viz. it muſt be in the day- time, and no perſon 
being in the houſe, and mult appear to be ſo upon evidence. 

2. And therefore, if either the indictment purſue not the 
ſtatute, or the evidence make not good the indictment, he is 
to have his clergy, and therefore upon ſuch an indictment 
he may be acquitted of ſtealing againſt the form of the ſta- 

| tute, and found guilty of ſimple felony at common law, tho 
the indictment conclude contra formam ſtatuti ; and the ſame _ 

law it is, if an indictment be formed upon the ſtatute of 23 
H. 8. or 53& 6 E. 6. for tho the indictments in thoſe caſes 

be ſpecial, and conclude ſometimes contra formam ſtatuti, yet 
they include felony at common law, and tho the indictment 
concluding contra formam ſtatuti be good, it is not neceſſary, 

ſo as the circumſtances required by the ſtatute be purſued, 
for the ſtatutes in theſe caſes make not the felony, but only 
exclude clergy, when the felony is ſo circumſtantiated, as the 
ſtatute mentions, and is ſo expreſſed in the indictment. 
3. If the indictment be formed upon this ſtatute, as that 
he broke and entred the houle in the day-time, and ſtole, no 
perſon being in the houle, if it appear upon the evidence, 
that the felony was committed without theſe circumſtances, 
as if it were committed in the night, or not in the day, ſo 
that it is burglary, or if committed when {ome of the family 
were in the houſe, in which caſe he had been ouſted of his 
clergy by the ſtatute of 5&6 E. 6. if the indictment had 
been formed upon that ſtatute, yet in ſuch cafe the offender 
being ſpecially indicted upon the ſtatute of 39 E ſhall be 
| — 6 8 found 
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found guilty of {imple felony at common law, and ſhall not 


be ouſted of his clergy by the ſtatutes of 23 H. 8. 1 E. 6. 


5 & E. 6. or 18 Eliz, cap. 7. becauſe the indictment is not 


formed upon thoſe ſtatutes, but only upon 3 9 Eliz. and if the 
circumſtances of the ſtatute of 3 9 Eliz. upon which the in- 
dictment is formed, be not purſued in the evidence, he muſt 
have his clergy, and fo is the conſtant practice. 
4. Altho this ſtatute of 39 Eli in the body of the act 


ſpeaks only of ſtealing, yet in as much as the preamble ſpeaks 


— 


of robbery, it hath been always taken, that upon this ſtatute, 
as well as upon the ſtatute of 5 E. 6. there muſt theſe three 


things concur to oult clergy : 1. There mult be an actual ſteal- 
ing or taking away of goods of ſome value upon the ſtatute 


of 5 & E. 6. and of goods to the value of five ſhillings | 
upon this ſtatute, but it 18 not neceſſary, that the goods be 
carried out of the houſe, for if he take them out of a trunk 


or cupboard, and lay them in the room, and be apprehended 


before he carry them away, it is a ſtealing within the ſta- 
tutes, and at common law alto, as was reſolved by all the judges, 


uno diſſentiente, in a caſe out of Cambridgeſhire upon a ſpecial 


verdict there found upon an indictment upon the ſtatute of 
5&6 E. 6. anno 1664. (i). 2. It mult be a ſtealing of goods 


in the houſe, and therefore he that ſteals, or is party to the 
| ſealing them, being out of the houſe, is not by this ſtatute 


to be ouſted of his clergy. 3. Upon this ſtatute, as well as 
upon the ſtatute of 5 & 6 E. 6. there mult be ſome act of 
force or breaking. (-) . 

Now what ſhall be ſaid ſuch a force, as muſt bring the 
party within this ſtatute, hath been touched before, to which 
I add, 1. That whatſoever breaking will make a burglary, if 


it were in the night, will make ſuch a force or breaking, as 


is within this ſtatute and that of 5 E. 6. to ouſt the thief of 


ED, „„ . „ W 
(i) This was Simpſon's caſe mentiond © perſon to commit ſuch offenſe, ſhall be 
below, and is reported Kel. 31. excluded from the benefit of clergy. 


(k) But now by 10 S1 V. z. cap. 23. And by 12 Ann. cap. 7. Whoever 
«© Whoever by night or day ſhall in any © ſhall feloniouſly ſteal to the value of 
“ ſhop, ware-houſe, coach-houſe or ſtable © 40 5. in any dwelling-houſe or out- 
e privately and feloniouſly ſteal to the va- © houſe thereto belonging, altho it be 
„ luc of 55. or more, tho ſuch ſhop be © not broken, nor any perſon therein, 
“ not broke open, nor any perſon therein, © their aiders or aſſiſters are excluded 


or ſhall aſſiſt, hire, or command any from clergy. 


his clergy, as it he break open the outward or inward door 
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of the houſe, pick the lock of ſuch door, draw the latch, 


break open the window, Tc. 2. Some breaking or force will 


ouſt clergy upon the ſtatutes of 5 Cs E. 6. and 39 Elix. 
which will not make a burglary, if it were in the night, as 
where he enters by the doors open, and breaks open a coun- 


Cambridgeſhire caſe before- mentiond. 


ter or cupboard fixed to the freehold, as was agreed in the 


T. 16 Car. 2. Simſon's Cale, where the caſe was thus: a man 
came into a dwelling-houſe, none being within, and the doors 
being open, and broke up a cheſt, and took out goods to the 


value of five ſhillings, laid them on the floor, and before he 
could carry them out of the chamber, he was apprehended, 


and upon this matter ſpecially found he was ouſted of his 
clergy upon the ſtatute of 39 El. for the taking of them 
out of the cheſt was felony by the common law, and the ſta- 


tute of 39 Elix did not alter the felony, but only excluded 
clergy ; per omnes juſticiarios Angliæ. Ex libro Bridgman. 


But whereas in that caſe the breaking open of the cheſt 


was held ſuch a force or breaking, as excludes clergy upon 


that ſtatute, I have obſerved, that the conſtant practice at 
Newgate hath not allowed that conſtruction, unleſs it was a 


counter or cupboard fixed; yet note, this reſolution of 16 
Car. was by all” the judges of England then preſent, and tho 
one diſſented, he after came about to the opinion of the reſt. 


Ideo quere. „C ne ED 

T. 13 Car. 1. B. R. Evans and Finch (I) were arraigned at 
Newgate upon an indictment, that they at twelve of the clock 
in the day domum manfionalem Hugonis Audely de interiori 
templo, nulla perſond in eadem domo exiſtente, fregerunt, & 401. 
from thence did ſteal, a ſpecial verdict was found, that Evans 


by a ladder climbed up to the upper window of the chamber 


of H. Audely, and took out of the ſame forty pounds, and 
Finch ſtood upon the ladder in view of Evans, and ſaw Evans 


in the chamber, and was aſſiſting to the robbery, and took 


part of the money, and that at the time of the robbery di- 


vers perſons were in the Inner Temple-hall, and in divers other 


parts 
(1) Cre. Car. 473. 
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parts of the houſe ; ruled, 1. That a chamber in an inn of 


court is domus manſionalis within the ſtatute of 39 Eliz, of 


him, who was the owner of the chamber. 2. That altho 
this chamber was parcel of the Inner Temple, and other per- 


ſons were in the hall and other parts of the Inner Temple, 


yet no perſon being in the chamber, this offenſe was within 
the ſtatute of 39 Elia, and fo it differs from the caſe of 


Whitehall before-mentiond, where the indictment was upon 


the ſtatute of 5 & 6 E. 6. 3. That in as much as Evans 
was only in the chamber, and Finch entred not the cham- 


ber, Evans had judgment of death, and Finch had his clergy. 


And the like law had been upon the ſtatute of 5 & 65 E. 6. 
as is before declared, for theſe ſtatutes only exclude the par- 


ties, that actually take out of the dwelling-houle, not thoſe 
that are preſent and aſſenters (n), as hath been allo before 


declared (n) upon the ſtatute of 1 Fac. of ſtabbing. 
And herein it differs from burglary and robbery, for therein 


all perſons, that are preſent, aiding, and aſſiſting, are equally 
- burglars or robbers with him, that enters or actually takes; 


but of this hereafter. . . 
But this ſtatute of 39 El takes not away the benefit of 


clergy, where the offender ſtands mute, but only in the caſe 
of conviction by verdict, confeſſion, or otherwiſe according 
to the laws of the realm; quere of outlawry, for there the 


party 1s attaint indeed, but not found guilty, for if he re- 


verſe the outlawry, he {hall plead to the felony. (0) 


And thus far for thoſe larcinies, that relate to the dwel- 
ling-houſe of any wherein clergy is excluded. „ 
V. The next ſtatute, that excludes from clergy, is the ſta- 


tute of 1 E. 6. cap. 1 2. and 2 3 E. 6. cap. 3 3. which ex- 


clude clergy from any perſon convict by verdict or confeſ- 
ſion of ſtealing any horſe, mare, or gelding, or wilfully 
ſtanding mute. e 


5 But 
(n) But by 3 & 4 W.& AN. cap. 9. value of 5 5. or upwards, altho no perſon 


clergy is taken away from all, who com- be within the ſame. 

fort, aid, abet, aſſiſt, counſel, hire, or (u) Vide antea p. 468. 

command any perſon feloniouſly to break (o) But now by 3 & 4V. & M. cap. 9. 
any dwelling-houſe, ſhop, or ware-houſe clergy is expreſly taken away in caſe of 


thereto belonging, and feloniouſly to outlawry, or of ſtanding mute, Ec. 
take away any money, goods, Cc. to the | 


Hiſtoria Placitorum Corong. $529 


hw 
* 


But it takes not away clergy from acceſſaries before or 
after. A OO ᷑ | Cn 
VI. The ſtatute of 8 Elix cap. 4. by which he that takes 
money or goods. feloniouſſy from the perſon of any other, 
privily, without his knowledge, is ouſted of his clergy, if con- 
vict by verdict or confeſſion, or if he challenge above twenty 
peremptorily, or ſtands mute, or will not directly anſwer, 
or be outla wet. jj VVV 

Dbppon this ſtatute theſe things are obſervable: 1. It doth 
not alter the nature of the felony, and therefore, if what he 
take away ſo be not above the value of twelve-pence, it is 
only petit larciny, as it was before, and ſo differs from the 
caſe of robbery, Co. P. C. cap. 16. p. 58. Crompt. de Pace, fol. 
33. b. 2. The indictment muſt be purſuant to the ſtatute, 
vi. quod felonice Ec. clam & ſecrete a perſona Nc. cepit, o- 
therwiſe the offender hath his clergy. 3. It doth not ouſt 
acceſſaries of their clergy, nor it ſeems doth it oult any of 
his clergy but him, that actually picks the pocket, and not 
thoſe that are preſent, aiding and aſſiſting, upon the reaſon 
of Evan's caſe before, for it {hall be taken literally. 
hy an act of this parliament, vi. (p) 


6T ” CHAP; 


(5) This was left unfiniſhed by our © embezzel the king's naval ſtores, are 
author, but I ſuppoſe the ſtatute here excluded from clergy. | 
meant is 22 Car. 2. cap. 5. by which As to ſubſequent ſtatutes, which take 
All who ſhall feloniouſly ſteal woollen away clergy trom larciny in dwelling- 
* manufaRures from the tenters, or ſhall houſes, vide poſtea ſirb fine cap. 48. 


„ 
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CHAP. XLV. 
Concerning petit larciny. 


P larciny ! is the felonious ſtealing of money or goods 


not above the value of twelve-pence without robbery, for 


altho that by ſome opinions the value of twelve-pence make 
grand larciny, 22 Aſiz. 39. per Thorp, yet the law is ſeftled, 


that it mult exceed twelve-pence to make grand larciny. 
Weſt. 1. cap. 15. (a). 8 E. 2. Coron. 404. 
The judgment in caſe of petit larciny is not loſs of life, 


but only to be whipt, or ſome ſuch corporal puniſhment. 
leſs than death, and yet it is felony, and upon the conviction 
thereof the offender loſeth his goods, for the indictment 


runs felonice. 27 H. 8. 22. 


A party indicted of petit cle and acquitted, yet T's it 


be found he fled for it, forfeits his goods, as in caſe of grand 
larciny . 8 E. 2. Coron. 406. Stamf. P. C. b. 184. 4. 


But in caſe of petit larciny there can be no acceſſaries nets _ 


ther before nor after. P. 9 Fac. 12 Co. Rep. 8 1. 


If two or more be died of ſtealing goods above the 


value of twelve-pence, tho in law the felonies are ſeveral, 


yet it is grand larciny in both. 8 E. 2. Coron. 404. 


But if upon the evidence it appears, that A. ſtole twelve- 
pence at one time, and B. twelve-pence at another time, fo 


that the acts themſelves were ſeveral at ſeveral times, tho 


they were the goods of the ſame perſon, thus is petit lareiny 
in each, and not grand larciny in either. 


If A. be indicted of larciny of goods to the value of five 


ſhillings, yet the petit jury may upon the trial find it to be 


but of the value of twelve-pence, or under, and ſo petit larciny. 


41 E. 3. Coron. 451. 18 Aſiz 14. Stamp. F. C. P. 24. b. 


3 3 . 
(4) 2 Co. Inſtit. 190. 


A 


r 
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If A. ſteal goods of B. to the value of fix-pence, and at 
another time to the value of eight-pence, ſo that all put to- 
gether exceed the value of twelve-pence, tho none apart a- 

mount to twelve-pence, yet this is held grand larciny, if he 
be indifted of them altogether, Stamf. P. C. p. 24. collected 
from the book of 8 E. 2. Coron. 415. Dalt. cap. 101, 

JJ) „ 

But if the goods be ſtolen at ſeveral times from ſeveral 
perſons, and each a- part under value, as from A. four-pence, 
from B. ſix- pence, from C. ten- pence, theſe are ſeveral petit 

larcinies, and tho contained in the ſame indictment make not 
grand larciny. 5 N 
But it ſeems to me, that if at the ſame time he ſteals 
goods of 4. of the value of ſix-pence, goods of B. of the 
value of ſix-pence, and goods of C. of the value of ſix- pence, 
being perchance in one bundle, or upon a table, or in one 
Thop, this is grand larciny, becauſe it was one entire felony 
done at the ſame time, tho the perſons had ſeveral proper- 
= ties, and therefore, if in one indictment; they make grar d 
De, Y or Or goo h 
If A. ſteal clam & ſecrete out of the pocket of B. twelve- 
pence, tho the ſtatute of 8 Eliz, take away clergy from « 
pick-pocket, yet it is but petit larciny; quod vide ſupra p. 529. 
And ſo if a man could poſſibly ſteal a horſe of the value of 
twelve-pence only, or under, or break a houſe in the day-time, 
and ſteal goods only of the value of twelve-pence, the owner, 
his wife or children being in the houſe, and not put in fear, 
this will be but petit larciny notwithſtanding the ſtatute of 
5&6 E. 6. take away clergy, for that ſtatute altered not the 
nature of the offenſe, but takes away clergy, where clergy 
was before, namely where the offenſe was capital, as in caſe 
of grand larciny. i | %%% 

But if they were put in fear, then it would be robbery, 
how ſmall ſoever the value were, and ſo could not ſink into 
the nature of petit larciny; but of this in the next chapter. 


CHAP. 
% New Edit. cap. 1 54. P. 494 
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CHAP. XLVI. 
Of robbery. 


5 Rouen, is "tha Gino and e taking & any money 
or goods from the perſon of another, putting him in 
fear, be the value thereof above or under one ſhilling. 

In this caſe it is to be conſidered, 1. What is a a 
taking from the perſon. 2. Who ſhall be ſaid a felonious ta- 
ker from the perſon of a man. 3. What violence or putting 
in fear is requiſite to make up robbery. 4. In what Cales 
ſuch a robber is admiſſible to his clerg oY 

As to the firſt. 


1. There muſt be in caſe of robbery (as alſo in all caſes 
of larciny) ſomething feloniouſly taken, for altho antiently 
an aſſault to the intent to rob, or an attempt to rob was re- 
puted felony, voluntas reputabatur pro facto, 25 E. 3. 42. 13 
H. 4. 7. per Gaſcoigne 27 Aſix 38. yet the law is held other- 
wile at this day (2), and for a long time ſince the time of 
Edward III. and therefore if A. lie in wait to rob B. and aſ- 
ſault him to that purpoſe, and require him to deliver his 
purſe, yet if de facto he hath taken nothing from him, this is 
not felony, but only a miſdemeanor, for which he is puniſh- 
able by fine and impriſonment. 9 E. 4. 26. b. Stamf. P. C. 
Þ. 27. l. G RG N88. 
There is a double kind of taking, vix. A taking! in law, and 

a taking in fact. 

If thieves come to rob A. and finding little . Tn en- 
force him by menace of death to ſwear upon à book to fetch 
them a greater ſum, which he doth accordingly, this is a ta- 
king by robbery, yet he was not in conſcience bound by ſuch 
compelled oath, for the fear continued, tho the oath bound 


him not, and in that caſe the indictment need not be ſpe- 


1 cial, 


(a) Plowd. Com. 2:59. b. 


— FE — 
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cial, for that evidence will maintain a general inditment of 
robbery, 44 E. 3.14. b. 4 H. 4.2.4. Co. P. C. p. 68. Dal. 
cap. 100. p. 257. 00 who ſaith it was lo adjudged allo in 
F. E 

If A. aſſaults B. and bids him deliver his purſe, and B. de- 
livers it accordingly, this is a taking, and ſo it is if B. re- 
fuſe, and then A. prays him to give or lend him money, 
which B. doth accordingly, this is robbery, for B. doth it un- 
der the ſame fear, Dalt. cap. 100. 44 Elix. Cromp. 3 4. b. ſo it 
is if B. throw his purle or cloak in a buſh, and A. takes it u 
and carries it away; fo if B. flying from the thief lets fall 
his hat, and the thief take it and carry it away, for all is the 
effect of the ſame fear. Dalt. ubi ſupra. 

So if 4. without drawing his weapon requires B. to deliver 
his purle, who doth deliver it, and 4. finding but two ſhil- 
lings in it gives it him again, this is a taking by robbery. 

20 Elix Crompt. 3 4. Dalt. ubi ſupra. 

If A. have his purſe tied to his girdle, B. Alls him to 
rob him, and in ſtrugling the girdle breaks, and the purſe 
Falls to the ground, this is no robbery, becauſe no taking ; 
but if B. take up the purſe, or if F. had the purſe in his 
| hand, and then the girdle break, and firiving lets the purſe 
fall to the ground, and never takes it up again, this is a ta- 
king and robbery. Co. P C. p. 69. Dalt. cap. 100. Crompt. fol. 3 5. 

Ic is not always neceſſary, that in robbery there ſhould be 
ſtrictly a taking from the perſon, but it ſufficeth if it be i in 
his preſence, as appears by ſome of the former inſtances, in 
caſe it be done with a putting in fear: as where a carrier drives 
his pack-horſes, and the thief takes his horſe, or cuts his 
pack, and takes away the goods; ſo if a thief come into the 
preſence of 4. and with violence, and putting A. in fear, drives 
away his horſe, cattle, or ſheep. Dale. ubi ſupra. Stam. R 

27. 4 

9 Who ſhall be Cad a perſon robbing or raking, 

If ſeveral perſons come to rob a man, and they are all 
preſent, and one only actually take the NOT: this is rob- 
bery in all. 

6 U Pudſes 


(b) New Edit. cap. 15 3. P. 492. 
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Pudſey and two others, vix A. and B. aſſault C. to rob him 
in the highway, but C. eſcapes by flight, and as they were aſ- 
ſaulting him A. rides from Pudſey and B. and aſſaults D. out 
of the view of Pudſey and B. and takes from him a dagger 


by robbery, and came back to Pudſey and B. and for this Pud- 


ſey was indicted and convict of robbery, tho he aſſented not to 
the robbery of D. neither was it done in his view, becauſe the 
were all three aſſembled to commit a robbery, and this taking 


of the dagger was in the mean time. 28 El. B. R. Cromp. 34. 


And ſo it is if A. B. and C. come to commit a robbery, and 
A. ſtands centinel at the hedge- corner to watch if any come, 
and B. and C. commit the robbery, tho A. was not actually 

reſent, nor within view, but at a diſtance from them; and 
the like in burglary. 1 1 H. 4. 13. Co. P. C. p. 64. 
III. What ſhall be ſaid a putting in fear, or violent ta- 

Without putting in fear or violence it is not robbery, but 
only larciny, and the indictment muſt run, quod vi & armis 
apud B. in regia vid ibidem Tc. 40 5. in pecuniis numeratis fe- 


lonicè & violenter cepit a perſona; and therefore if the word 
violenter be omitted in the indictment, or not proved upo n 
the evidence, tho it were in alta via regia & felonice cepit a 

perſona, it is but larciny, and the offender ſhall have his cler- 

gy. Dy. 2 24. b. H. 17 Fac. in B. R. (c). Harman was indicted 


of the robbery of Halfpenny in the highway, and upon the 
evidence it appeared, that Harman was upon his horſe, and 
required Halfpenny to open a gap for him to go out, Half- 


penny going up the bank to open the gap, Harman came by 
him, and ſlipt his hand into his pocket, and took out his 


purle, Halfpenny not ſuſpecting the taking of his purſe, until 


turning his eye he {aw it in Harman's hand, and then he de- 
manded it, Harman anſwerd him, Villain if thou ſpeakeſt of thy 


purſe, I will pluck thy houſe over thine ears, and drive thee out 


of the country, as I did John Somers, and then went away 


with his purſe, and becauſe he took it not with ſuch violence, 


as put Halfpenyy in fear, it was ruled to be but ſtealth, and 


not robbery, for the words of menace were uled after 


* the 


(e) 2 Rol. Rep. 154. 
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the taking of the purſe, wherefore he was found guilty only 
of larciny, and had his clergy. (d) Tu 
TV. As to the point of clergy in robbery. 

The ſtatute of 23 H. 8. cap. I. (e), and 5&6 E. 6. cap. 9. 
do not ouſt robbery of clergy in all cafes, but only in two, 
viz, when the robbery is committed in a manſion-houſe, the 
owner, his wife, children or ſervants being in the . houſe and 
put in fear (f), or when committed in or near the highway. 
And therefore Tyin. 38 H. 8. Moore, n. 16. p. 5. A man 
indicted of robbery in quadam vid regia pedeſtri ducent' de Lon- 
don ad Iſlington, and accordingly found guilty, had his cler- 
gy, for the words of the ſtatute are for robbery in or near the 
highway he ſhall be ouſted of his clergy, and therefore the in- 
dictment and conviction mult be of a robbery in vel prope 

altam viam regiam, and it is not ſufficient to ſay only via re- 
gia or vid regia pedeſtri. V 

For where any perſon is to be ouſted of his clergy by vir- 
tue of any act of parliament, two things are always requi= 
ſite, 1. That the indictment bring the fact within the ſta- 
tute, but need not conclude contra formam ſtatuti. 5 
2. That the evidence and finding of the jury likewiſe 
bring the caſe within the ſtatute, otherwiſe the priſoner is to 
JJJͤö; „„ 
Hut an indictment of a robbery in vel prope altam viam re- 
giam, tho in the disjunctive is ujual at Newgate, for if it be 
either in or near it, tho an indictment ought to be certain, 
yet this is not the ſubſtance of the indictment, nor that 
which makes the crime, but only to aſcertain the court as to 
the point of clergy to ſerve the ſtatute. 


A rob- 


(4) But it ſhould ſeem, that this was 


a private ſtealing from the perſon of an- 
other, and therefore, it above the va- 
lue of twelve-pence, would have been 
ouſted of clergy by 8 Flig. cap. 4. if the 
_ indictment had been laid purſuant to 
that Harun | 

(e) This ſtatute, and that of 25 H. 8. 
cop. z. ouſts clergy only in caſes of con- 
viction, ſtanding mute, not directly an- 
ſwering, or challenging peremptorily a— 
bove the number of twenty, but does 
not extend to the caſe of an outlawry, 


but this ſeems to be included in the 
word attaiuted in 1 F. 6. cap. 12. how- 


ever it is expreſly provided for by 3 &_ 


4 V. & MM. cap. 9. | 
(J) Being put in fear is neceſſary by 
the 23 H. 8. cap. 1. and alſo by 1 E. 6. 
cap. 12. which perhaps is the ſtatute in- 
tended by our author) but by 5 & 6 
E. 6. cap. 9. all that is requiſite is, that 
the owner, Sc. be in the houſe, tho 
not put in fear, for the expreſſion of that 
ſtatute is, rhe c,, &c. berng in the 
houſe, athetſter ſleeping or aku. 
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A robbery is committed upon the Thames in a ſhip there 
lying at anchor below the bridge, on that fide of the river, 
which is Middleſex, for this robbery Hyde and others were in- 
dicted as of a robbery done in vel prope altam viam regiam, 
and were ouſted of their clergy, for the Thames is in truth alta 
via regia the king's high ſtream, and if it were not, yet it is 
not far off from it, and the ſtatute {ys near not next. 

By the ſtatute of 25 H. 8. cap. 3. (g) clergy is ouſted upon 
examination, if the original offene were committed in an- 

other county, and excluded from clergy by 23 H. 8. cap. 1. 
and that ſtatute extends to robbery in a manſion-houſe, or in 
or near the highway. ND 8 
4. robs B. on the highway in the county of C. of goods to 
the value only of twelve-pence, and carries them into the count 
of D. it is certain, that this is larciny in the county of D. as 
well as in the county of C. but it is only robbery in the 
county of C. where the firſt taking was, and for robbery he 
cannot be indicted or appeald in the county of D. but only 
in the county of C. but he may be indicted of larciny in the 
county of D. and it is certain, tho the robbery were but of 
the value of one penny, yet if 4. were indicted thereof in 
the county of C. he ſhould have had judgment of death, 
and been excluded from clergy. e 


Vet if 4. be indicted of larciny in the county of D. and the 
jury find the value to be only twelve-pence, he ſhall only have 
the judgment of petit larciny, and not ſuffer death, as he ſhould 
have done, if he had been indicted of robbery in the county 
of C. altho it appear upon examination upon the trial in 
the county of D. that it was a robbery ; the like law is, if 
it had been a robbery in a dwelling-houſe within the ſtatute 
of 23 H. 8. becaule it can be no more than petit larciny in the 
county of D. it being found but of the value of twelve-pence, 
and accordingly reſolved by the opinion of all the juſtices, 31 
Eliz, Moore, n. 7 3 9. pag. 550. for the ſtatute of 25 H. 8. ex- 
tended to ouſt them of clergy, where clergy is demandable, 
but the jury finding the value to be but twelve - pence, or un- 


3 der, 


( 2) This ſtatute was in effect repeald by 1 E. 6. cap. 12. but is revived by 
CE. C. cap. 10. 
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der, no clergy is demandable, becau 
party is to be whipt only. 
It hath been before obſerved, cap. 44. that upon the ſtatute 
of 39 Elix cap. 15. tho A. and B. be both preſent and conſent- 
ing to the breaking and entring of a houſe to rob, and 4. 
only enters into the houſe, and B. ſtands by, 4. ſhall be ouſted = 
of his clergy, but B. ſhall have his clergy (0), becauſe 4. only 
entred the houſe, and the words of the ſtatute extend onl 
to him, that actually enters the houſe, yet if 4. and B. be 
preſent, and conſenting to a robbery in or near the highway, 
or to a burglary, tho A. only actually commits the robbery, 
or actually breaks and enters the houſe, and B. perchance be 
watching at another place near, or be about a robbery hard 
by, which he effects not, yet they are both robbers or bur- 
glars, and both ſhall be ouſted of their clergy, as in Pudſey's 
_ caſe, and the reaſon of the difference is, becauſe in this caſe 
both are robbers and burglars, but in the former caſe both 
ſteal not in the houſe, but only A. and that ſtatute binds up 
the excluſion of the clergy to ſtealing in the houſe. 8 
Anno 1672. at Newgate, Hyde and A. B. C. and D. conclude 
to ride out to rob, and accordingly they rode out, but at 
| Hounſlow D. parted from the company, and rode away to Col- 
brook, Hyde, A. B. and C. rode towards Egham, and about three 
miles from Hoanſlom, Hyde, A. and B. aſſaulted a man, but 
before he was robbed C. ſeeing another man coming at a di- 
ſtance before the aſſault rode up to him about a bow-ſhot 
or more from the reſt, intending either to rob him, or to 
prevent his coming to aſſiſt, and in his abſence Hyde, A. and B. 
robbed the firſt man of divers {ilk ſtockings, and then rode 
back to C and they all went to London, and there divided 
the ſpoil: it was ruled upon good advice, 1. That D. was 
not guilty of the robbery, tho he rode out with them upon 
the ſame deſign, becauſe he left them at Hounſlow, and fell 
not in with them, it may be he repented of the deſign, but 
at leaſt he purſued it not. 2. That C. tho he was not actu- 
6 X ally 
) But now by the ſtatute of 3 & 4 taken away from all aiders, abetters, or 


I. S M. cap. 9. he would not have aſſiſters. 
his clergy, for by that ſtatute clergy is 


le petit larciny, but the 
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ally preſent at the robbery, nor, as I remember, at the aſ- 
ſault, but rode back to ſecure his company, was guilty as well 
as Hyde, A. and B. and thereupon C. as well as Hyde, A. and B. 
had judgment of death, and was excluded of clergy, the in- 
dictment being for robbery on the highway, according to the 
reſolution in Pudſey's caſe, for they were all robbers on the 

highway. 5 Es „„ 


ee ann 
Concerning reſtitution of goods ſtolen, and 
the confiſcation of goods omitted in the 


indifiment or appeal. 


A Ltho this title may ſeem to come more properly to be exa- 
mined, when we come to conſider of the proceedings and 
judgment in criminal cauſes, yet in as much as it properly 
relates to larciny and robbery of goods, it will not be amiſs 
to take it up here as an appendix to the four former chapters 
touching larciny and robbery, 1 5 
There are three means of reſtitution of goods for the party, 
from whom they were ſtolen, viz. 1. By appeal of robbery or 
larciny. 2. By the ſtatute of 21 H. 8. cap. 11. And z. By 
courſe of common law. "i De 
I. Upon an appeal of robbery or larciny, if the party 
were convict thereupon, reſtitution of the goods contained in 
the appeal was to be made to the appellant, for it is one of 
the ends of that ſuit. MT 
And hence it 1s, that if in an appeal of felony or robbery 
the appellant omit any of the goods ſtolen from him, they 
are forfeit, and confiſcate to the king, 45 E.3. Coron. 100. 


hi, 


2 1 5 And 
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And ſo it is, if he bring an appeal of robbery or larciny, 
and it appear upon the trial, that indeed the goods were the 
plaintiff's, but yet the appellee came to the goods not by fe- 
lony, but by finding or bailment or the like without felony, 
the plaintiff forfeits theſe goods to the king for his falſe ap- 
peal. 3 E. 3. Coron. 367. . „„ 
But if the defendant in the appeal be convicted, he ſhall 
not only have judgment of death, but the plaintiff ſhall have 
a reſtitution of his goods. „ 
I A. ſteal the goods of B. C. and P. ſeverally, and B. brings = 
his appeal, and convicts the offender, yet before judgment 
C. and D. may purſue their appeals, and he ſhall be arraigned 
alſo upon their ſeveral appeals. 4 E. 4. 11. a. 
Ss if judgment be given againſt 4. upon the appeal of B. 
yet if the appeal of C. were begun before the attainder, 
A. ſhall be arraigned upon the appeal of C. becauſe he is to 
have reſtitution of his goods thereby, yet by the book of 
7 H. 4. 3 1. and 12 E. 2. Coron. 379. it ſeems, that the ſe- 
cond trial at the {uit of C. is but in nature of an inqueſt of 
office to entitle him to the reſtitution of his goods, becauſe 
as to the judgment of life he is already in law a dead perſon, 
and the book of 4 E. 4. 1 1. (a) {peaks not in caſe of a judg- Z 
ment, but only of a conviction or finding guilty ; quere, vide 
44 E. z. 44. yet vide Stamf. p. 66 and 107. it ſeems the attain- 
e,, . 
But certain it is, that if A. be attaint at the ſuit of B. and 
then and not before C. commence his appeal, 4. ſhall not be 
arraigned thereupon, but if he be afterwards pardoned, then 
he {hall be arraigned at the {uit of C. commenced after the at- 
tainder, 6 H. 4. 6. b. 10 H. 4. Coron. 227. But if the attain- 
der were at the king's ſuit for that very felony, for which C. 
brought his appeal after the attainder, then it ſeems he ſhall 
not be put to an{wer it. Stamf. P. C. p. 106 
Noc touching reſtitutions upon appeals, Sramf. Lib. III. 
cap. 10. fol. 16 5. hath given us a full account, I ſhall follow 
his method partly and ſummarily. 1. Where the plaintiff ſhall 
have reſtitution. 2. When. z. Of what things. 


1. As 
(a) That caſe was of a ſecond appeal brought before the party had pleaded to the firſt, 
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1. As to the firſt, where and in what caſes the party appel- 
lant ſhall have reſtitution © 
1. It muſt be upon freſh ſuit, and tho antiently the law 
was ſtrict herein as to the time and manner of the purſuit 
and apprehending of the felon, yet the law is now more 
liberal. 1 e 5 
If the felon be taken by any others, as by the ſheriff, yet 
if the party robbed come within a year after, and give no- 
tice of the felony, and enter his appeal, this is a freſh ſuit, 
if he uſed his diligence ſhortly after the felony to have taken 
tm ß 5-75: VVV 
2. The appellant muſt proceed with his appeal to convict 
the felon; but yet in caſes of impoſhbility of ſuch con- 
viction it is ſufficient that he uſed his endeavour; as if he 
take the felon, and impriſon him, and he dies within the 
year, and before the appeal commenced ; ſo if the party ab- 
jure or break priſon after he is taken, 12 E. 2. Coron. 380. 
ſo as the appeal be commenced within the year and day, and 
that he made freſh ſuit, 26 A0 32. or if he challenge 
peremptorily above the number appointed by lau, ſtands 
mute of malice, or hath his clergy (b), 8 H. 4. 1. or be out- 
%%% Dj 6 
2. As to the ſecond, when he ſhall have reſtitution, 
He ſhall have reſtitution after judgment againſt the appel- 
lee, and before execution made or prayed. 21 E. 4. 7 3. b. 
He {hall have reſtitution aſter conviction of the principal. 
and before conviction of the acceſſary, and after conviction 
of one of the principals before conviction of the other, or 
tho the other be acquitted upon his appeal. 21 E. 4. 16. a. 
10 H. 4. Coron. 466. 5 
But if A. ſteal ſeverally the goods of B. and C. and he be 
convict upon the appeal of B. yet C. {hall not have reſtitution 
till he be convict at his ſuit alſo, 4 E. 4. 11. ſupra. altho 
the felon be convict at the {uit of the appellant, yet he is 
not to have reſtitution till the freſh {uit be inquired, which 
is to be done by the ſame jury, that convicts the felon, if he 
plead to inqueſt, but if he confeſs the felony, or ſtand mute, 
2 NN mg 


(b) 4 E. 4. 19.6. 


— i 
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it all be inquired by inqueſt taken eX officio by the judge, 
1 H. 4. 5. 4. 2 R. z. 12. 3 H. 7. 12. b. 

3. Of what things he 1s to have reſtitution, 

If a felon waive the goods ſtolen without any purſuit af. 
ter him, thoſe goods are not in law bona waimiata, nor forfeit 
to the king or lord of a franchiſe ; but if he waive them 
upon a purſuit of him, then they We bona waiviata, and for- 
feit to the king or lord of the liberty ; 3 quod vide 5 Co. Rep. 
109. a. Foxley's cale. 

And this forfeiture is not like a ſtray, where tho the lord 
may ſeize, yet the party, who is the owner, may retake them 
within the year and day, but here the true owner cannot ſeize 
his own goods, tho upon freſh {uit within the year and day. 
6 E. z. 11. 4. Avowry 151. 3 E. 3. Cor. 162. 

But yet this is not an abſolute loſs of the owner's goods, 
but rather an expedient ſettled by law to drive the owner to 
convict the felon by proſecuting his appeal, and therefore 
if he make freſh ſuit, and proſecute his appeal, and the 
felon be thereupon convilt or attaint, and the freſh ſuit be 
inquired and found by verdict or inqueſt: of office, he ſhall 
have reſtitution of the goods ſo waived. 5 Co. Rep. 109. Fox» 
| Leys caſe, 3 E. 3. cm 162. 

But more of reſtitution under the next « general, fs it is 
regularly true, , that of what things the owner {ſhall have re- 
ſtitution upon the ſtatute of 2 1 H. 8. he ſhould have reſtiru- 
tion upon a conviction in an appeal at common law, and & 
converſo, ſo that what is ſaid upon that ſtarure, f 18 e 

to reſtitution upon an appeal. 
II. By the ſtatute of 21 H. 8. cab. „„ nalled, X That 
if any perſon do rob or take away the goods of any of 
the king's ſubjects within this realm, and be indicted, ar- 
raigned, and found guilty thereof, or otherwiſe atainted 
by reaſon of the evidence of the party ſo robbed, or owner 
of the {aid money, goods or chattels, or any other by their 
procurement, that then the party io robbed, or owner, 
{hall be reſtored to his money, goods or chatels and the 
jultices, before whom ſuch perſon {hall be fo atrainted, or 
found guilty by reaſon of the evidence of the party 10 
6 Y * robbed 
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* robbed, or owner, or by any other by their procurement, 
have power to San writs of reſtitution for the ſaid mo- 
* ney or goods, or chattels in like manner, as tho any ſuch 
felon or Helons were attainted at the ſuit of the party in an 
appeal. 

This ſtatute introduced a new law for reſtitution, for be· 


(46 


i 550 this ſtatute there was no reſtitution upon an indictment, 


but only upon an appeal. 22 E. 3. Coron. 460. Stam. R G 


p. 167. 4. 


Tho the ſtatute ſpeak of the king's ſubjects, it extends to 


aliens robbed, for tho they are not the king's natural- born 


ſubjects, they are the king's ſubjects, when in e by a 


local alligeance. 
If the ſervant be robbed of the e 8 money, and the 


maſter, or his ſervant by his procurement give evidence and 
convict the felon, the matter ſhall have a writ of reſtitution, 
if it appear upon the indictment and evidence, it was the 
maſter's money, for the ſtatute gives reſtitution to the party. : 
robbed or owner. Stamf. P. C. þ. 167. 


If 4. be robbed by B. and C. and B. * is FRY | the 


robbery by the evidence of A. he {hall have reſtitution, for 
ſo he ſhould have had in caſe of an appeal. 


If A. be robbed of an ox by B. who ſells him to C who 
keeps the money in his hands, and after kills the ox, and ſells 


the fleſh, or if the money be ſeized in the hands of the thief, 


A. may, if he pleaſe, have a writ of reſtitution for the money. 


Noys reports, Harris's cale. (c) 


So if money be ſtolen, and the thief taken, and the mo- 


ney ſeized, he fhall have reſtitution of the money. 


The e e is robbed, the thief is convict upon the pro- 


curement of the executor, he ſhall have reſtitution. 2 Elix. 


Benl. 87. Dy. 201. 6 Co. Rep. 60. 
It hath been a great queſtion, if goods be ſtolen, and by 


the thief fold in a market-overt, whether the thief” being 


convicted upon the evidence of the party robbed, he ſhall 


have reſtitution upon this ſtatute of tiie thing fold or not, the 


buyer not being privy to the felony : thole that held he 
x | | ſhould 
(c) Noy 128. 


. 


Hiſtoria Placitorum Corong. 543 


— 


ſhould not, ground themſelves upon the book of 12 H. 8. 10. 
Mr. Dalton s « opinion, cap. 111. p. 299. (d) upon the reſolu- 
tion in the caſe of market-overt, 5 Co. Rep. 83.b. which was 
upon occaſion of a writ of reſtitution (e), where it is held, 
that the ſale in market-overt is a bar to the reſtitution, 
and upon the ſtatute of 31 Flix cap. 12. where it is ſhes 
cially provided, that notwithſtanding a ſale of a horſe in 
market-overt the owner may take him within fix months 
after the felony upon proof of his property, which evidenceth, 

that after the fix months he ſhall not have reſtitution ; aid 
of this opinion was Hyde juſtice (Ff) at the lellions held after 
Din. 13 Car. Bromn juſtice diſſentiente. 

But it ſeems he {hall have reſtitution upon this ſtatute, 
notwithſtanding the ſale in market-overt of the goods ſtolen, 
and as to the authorities, the 12 H. 8. 10. was before the 
ſtatute of 21 H. 3. and Mr. Dalton's opinion ſeems to be 
grounded upon it; the caſe of market-overt, 5 Co. Rep. it is 

true ſeems to be againſt the reſtitution, tho the caſe fell off 
upon this, that the ſcrivener's ſhop Was no  market-overt by 
the cuſtom of London. | 
As to the ſtatute of 31 Blix, to which I may add alſo the 

ſtatute of 1 Fac. cap. 2 1. that enacts, © No ſale of ſtolen goods 

in London, Weſtminſter or Soubwark, or within two miles to 
a broker, ſhall make any change or alteration of the pro- 

«* perty or intereſt: Theſe ſtatutes make nothing as to 
the caſe in queſtion, for without queſtion the {ale in market- 
overt changeth the property in thoſe caſes, wherein theſe and 
the like lautes have not enacted the contrary, and there- 
ſore the party cannot take them again from the buyer, unleſs 
in caſe of brokers, and ſtolen horſes, ut ſupra : but this comes 
not to the queſtion in hand, for here the àct of parliament 
gives the reſtitution, and that only, where the felon is con- 
viſted ; and this reſtitution is not prevented by the ſale in 
market-overt. 1. This act was made to incourage perſons, 
robbed to purſue malefaQors, and therefore they have an al- 
ſurance of reſtitution, and it would be ſmall incouragement 


if 


id) Ne Fit. cap. 164. P. 543. (e) 1 And. 344. / Kel. 35. 
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if a thief by ſale in market-overt, which 1s every day in al- 
moſt every ſhop in London, ſhould elude it. h 5 

2. It were againſt the common good, and would incourage 
offenders to the common detriment, if this ſale ſhould con- 


z. The man, that is robbed, is robbed againſt his will, 


and cannot help it, but the buyer of ſtolen goods may chuſe, 
whether he will buy, or if he buy, may yet refuſe to buy, 
unleſs well ſecured of the property of the goods, or know- 
ing the owner. | 1 


And if it be ſaid, that the reſtitution {hall be, as in caſe 
of an appeal, and a ſale in market-overt had barred a reſti- 


tution in an appeal. 


I anſwer, 1. That it is but gratis dictum, that a ſale in a 


market- overt had barred reſtitution in appeal, for there is no 
authority for it, but the only book, that I know in the caſe, 
is to the contrary, vi. 2 Co. Inſtit. p. 7 14. If A. commits a rob- 
bery, the king's officer ſeizeth the goods ſtolen, and ſells them 


in market-overt, the party robbed convicteth A. upon his ap- 


peal, he {hall have reſtitution notwithſtanding ſuch ſale, if 
he made freſh ſuit. 2. But ſuppoſe the appellant ſhould not 


have reſtitution, yet that reſtrains not reſtitution in caſe of 


the ſtatute of 21 H. 8. for the words As though he had been 
 attaint in appeal are not reſtrictive, but relative only to the 
manner of the writ of reſtitution, which ſhall be ſuch as in 


an appeal. 1 e „ 
For authorities, 1. It hath been the conſtant practice at 


Nemgate, that ſale in market-overt hath not been allowed a- 


gainlt this writ of reſtitution, and this Mr. Lee, the ſecondary 
there for above thirty years, hath atteſted openly in the court 
there oftentimes before myſelf, and divers others (g): again, 


2 Co. Inſt. p. 714. lord Coke's opinion was in theſe words, 
So that in this caſe alſo, (viz. upon the ſtatute of 21 H. 8. 


cab. 11.) the party robbed, or owner, ſhall have reſtitution not- 
withſtanding any ſale in market-overt, and with this agreed my- 


ſelf and juitice Twiſden upon conſideration of this ſtatute. 


I Upon 


g See Kel. 48. 


2 
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Upon this ſtatute of 21 E. N. if the offender be convict 
upon the evidence of the party robbed, or owner, he ſhall 
have reſtitution, tho there were no freſh ſuit, or any inquiry 
by inqueſt touching the lame, and this 1s confiant practice, 
tho in caſe of an appeal it be otherwiſe. 

If A. be robbed by B. of a ſilver cup, a piece of cloth, and 
other things, and 4. prefers an indictment only for one of 
them, as namely the cloth, and convict the felon, he ſhall 
have reſtitution of no more than what is contained in the in- - 
dictment, and the goods omitted are confiſcate to the king, 
as in caſe of goods omitted in an appeal, 44 E. z. 44. (H ta- 
Men quare, for it is not really che party's s ſuit. Vide Dalt. cab. 
111. . 298. ( 

If 4. have ki nods ſtole by B. and 4. prefers a bill of 
indictment, which is found, whereupon B. flies and is out- 
lawed, A. hall have reſtitution, for he gave evidence upon 
the indielment, which, tho it be not a conviction, is the 
ground of the outhawry, which is an attainder. Dalt. ubi 

upra. 
ja: and B. have their ſeveral eoods ſtolen by C. A. prefers 
his bill of indictment for his goods, C. is thereupon convicted, 
_ notwithſtanding that e e B. may prefer his bill, and C. | 

ſhall be thereupon arraigned and tried to the end that B. 
may have his reſtitution, which he could not have by the 
conviction upon the e ee of 4. becauſe a diſtinct felo- 
ny, tho moſt uſually at the ſame ſeſſions the ſeveral indict- 
ments againſt the ſame perſon are tried by the {ame | jury: 
vide 4 E. 4. 11. Stamf. P. C. fol. 167. b. 

But ſuppoſe that C. be attaint on the indictment preſerd 
by A. and reprieved till another ſeſſions, and then B. prefer 
a bill of indictment for another robbery upon him by C. in 
this caſe C. may plead to the country if he pleaſe, and upon 
conviction B. ſhall have reſtitution, for the court is not bound 
to take notice at another ſeſſions, that he is attaint, but he 
may if he pleaſe plead autrefoits attaint, and refuſe to anſwer, 
and then by the book of 44 E. 3. 44. in caſe of an appeal 
he ſhould have no reſtitusion, but his goods ſhould be con- 
8.2 — ens 


) This is more directly proved Corone 100. (i New Edit. ubi ſupra. 
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fiſcate to the king, but I think that to ſerve the ſtatute of 21 


H. 3. as to the point of reſtitution the court may and in reaſon 


- ought to inquire by an inqueſt of office touching the robbery 
of B. and being aſcertained of it thereby to grant reſtitution, 


tho they ought to give no new judgment of death upon ſuch 
inqueſt, at leaſt, unleſs the priſoner had pleaded to the in- 
dictment not guilty, and put himſelf upon the country: vide 
4 E. 4. 11. Dalt. cap. 111. p. 7 14, 715. (, Stamf. P. C. p. 107. 
And thus far of reſtitution by the ſtatute of 2 1 H. 8. 
III. Reſtitution by courſe of law is either by taking his 


goods, or by action. 


1. As to retaking of goods ſtolen : if A. ſteal the goods of 


B. and B. take his goods of A. again to the intent to favour 


kim or maintain him, this is unlawful and puniſhable by 
fine and impriſonment (7), but if he take them again with- 
ut any ſuch intent, it is no offenſe, Mich. 16 Fac. B. R. 


_ Higgins and Andrews (m), but juſtifiable. 


But after the felon is convicted, it can be no colour of 
crime to take his goods again, where he finds them, becauſe 
he hath purſued the law upon him, and may have his writ 


2. By courſe of common law : A. ſteals the goods of B. wiz, 


fifty pounds in money, 4. 1s convicted, and hath his clergy . 
upon the proſecution of B. B. brings a trover and converſion 


for this fifry pounds, and upon not guilty pleaded this ſpe- 


cial matter is found, and adjudged for the plaintiff, becauſe 
now the party hath proſecuted the law againſt him, and no 
miſchief to the common-wealth ; but it was held, that if a 
man felonioully ſteal goods, and before proſecution by indiQ- 
ment the party robbed brings trover, it lies not, for ſo felonies 
{ſhould be healed. M. 1652. B. R. Dawkes and Coveneigh (n); 


vide accordant Noy's reports (o), Markham and Cob, but if the 


2 


plaintiff 


(k) New Edit. cap. 164. P. 543. a4 ſtop is put to the inquiry and proſecu- 
(!) And ſo ſeems the practice of adver- tion of the felon, and thereby great en- 


tiſing a reward for bringing goods ſtolen, couragement is given to the commiſſion 


and no queſtions asked, which I have heard of ſuch offenſes. See paſtea cap. 56. 
lord chancellor Macclesfield declare to be () 2 Rol. Rep. 5 5. 

highly criminal, as being a fort of com- (7) Style 346. 

pounding of felony, for the goods by (0) Nay 82. 
that mcans returning to the right owner, | 


— 
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plaintiff had not given evidence upon the convifiicn. it was 


held, that the aCtion lay not, but the goods were confiſcate 


to the king, and for want of that averment in the caſe of 


Markham judgment was given for the defendant in treſpaſs, 


CHAP. XLVII.L 


07 burglary, the nds, and pine. 


| Come to thoſe crimes, that ſpecially concern the habitation 
1 ofa man, to which the laws of this kingdom have a ſpe- 
cial reſpect, becauſe every man by the law hath a Ipecial 


(ROWING + in reference to his houſe and dwelling. (a) 


And that is the reaſon, that a man may aſſemble people 


rogreher for the ſafeguard of his houſe, which he could not 
do i in relation to travel, or a journey. 21 H. 7. 39. 4. 


And upon the ſame n it is, that not only by the ſta- 


tute of 24 H. 8. cap. 5. but even by the common law, if any 


come to commit a felony upon me in my houſe, and 1 
him, it is no felony, nor induceth any forfeiture; quod vide 


ſupra p. 487. vide Sir Henry Spelman Gloſſ. tit. Hamſecken, & 


ibidem tit. Burglaria, whereby it appears, that by the antient 
laws of Canutus (b), and of H. 1. (c), it was puniſhed with 


death. 
The common genus of ole that comes under the 
name of Hamſecken, is that which is uſually called houſe- 


breaking, which ſometimes comes under the common appel- 


lation of burglary, whether committed 1 in the day or night 
to 


(a) That this was the notion among grim eft ita ſanctum omnibus, ut inde 
the Romans alſo appears from Cicero in abripi neminem fas ſit. 
oratione pro domo, cap. 41. Quid enim (b) J. 61. reckons irruptio in domum 
ſanctius, quid omni religione munitius, among the ſeelera inexpiabilia. : 
uam domus wuniuſcujuſque civium? (c) l. 80. See Wilk, Leg. Anglo-Sax. 
fic are ſt, hic foci,— 


hoe perfu- P. 273. 
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to the intent to commit felony, ſo that houſe-breaking of 
this kind is of two natures. D 

1. That which in a vulgar and improper acceptation is 
ſometimes called burglary, and 

2. That which in a ſtrict and legal ac ceptation is ſo called. 

I. As to the former of thele, hamfecken, houle-breaking, 
or burglary in a vulgar acceptation is of ſeveral kinds. 

: Robbing of any perſon by day or night in his dwell: ng- 
houſe, the dweller, his wife, children or ſervants being in 
the houle, and put in fear; this requires that there be fone 
thing taken, but it requires Det an actual breach of the houſe, 
but it is all one, whether he actually breaks the houle, or enters 
per oſtia aperta, for it is in truth robbery either way, and 
from this offenſe clergy is taken away by the ſtatute of 2 
H.8. cap. 1. and 25H. 8, cap. 3. from the principal. and by 
the {turute of 4 Z 5 P. NM. cap. 4. from the acce ary. 

2. Robbing a perſon by day or ni ight in his dwelling- 
houſe, the dweller, his wife or children being m the boule 
and not put in fear; this requires, 1. An «Qual breaking * : 
the houſe. 2. An actual taking of ſomething, bur the per- 
| ſons need not be put in fear, and by the ſtatute of 5 & 5 
E. 6. cap. 9. clergy is in this caſe taken from the principal, 
that enters the houſe, and by the ſtatute of 40 5 P. & M. 
cap. 4. from the acceſſary before. 

2. Robbing a dwelling-houſe by day or night, ad taking 
away goods, none being! in the houſe; this requires an Qual 
breaking, and an aus] raking of ſomething, and without 
the latter it is not felony, but if accompanied with both, | 
and the taking of goods be of the value of five ſhillings, it 
is excluded from clergy by 39 Eliz, cap. 1 5. 
4. A breaking of the houle in the day or night to the 

intent to ſteal or commit a felony, any perſon being in the 
houſe and put in fear, tho nothing be actually taken; this is 
burglary by the common law, i it is in the night, "at fe- 
lony by the ſtatute of 1 E. 6. cap. 1 2. tho in the day, and is 
excluded from clergy by the ſtatute of 1 E. 6. whether by day or 
by night, but then it requires, 1. An actual breaking of the 
boule, and not an entry per oftia aperta. 2. An entry with 

2 intent 


4 n 
— 
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intent to commit a felony, and ſo laid! in the indictment Pons 
ters caſe, 11 Co. Rep. 3 1. b. 

z. A putting in fear, but acceſſaries have clergy. 

II. Legal or proper burglary is of two kinds, viz. 1. Com- 
plicated and mixed with another telony, as breaking the houſe, 
and Healing goods, either with putting in fear or without 


putting in N. lomebody in the houle, or nobody in the 
houſe, which requires, 1. That it be 10115 in the night. 


2. That there be an actual breaking. 

2. Simple burglary, and that either, 1. With putting in fear, 
and then the principal is excluded of clergy by the ſtatute of 1E. 6. 
and allo by the ſtatute of 18 El or 2. Without putting in 
ſear, and then he is excluded of clergy by the ſtatute of 18 EIN. 


And this chapter ſpeaks only of proper or legal burglaries, 


of thoſe improper burglaries I have ſpoken before. 


Burglary is deſcribed by Sir Henry Spelman (e) to be nocturna 


dir uptio alicujus habitaculi vel ecclefie, etiam murorum Portar umve 
civitatis aut burgi ad feloniam perpetrandam. 


My lord Coke P. C. cap. 14. p.63. more fully deſcribes it. 


« A burglar is he, that in the night-time breaketh and en- 


treth into a manſion-houſe of "another of intent to kill 
ſome reaſonable creature, or to commit ſome other fe- 


« lony within the ſame, whether his felonious intent be exe- 


e cuted or not. 

And accordingly the aden runs, quod 3 S. 1 die Juli 
anno Tc. in nocte ejuſdem diei vi & armis domum manfionalens 
A. B. felonice & burglariter fregit & intravit, ac ad tunc © ibis 
dem umm ſcyphum argenteum Cc. de bonis & catallis ejuſdem 
A. B. in eadem domo invent” felonice & burglariter furatus fuit, 


cepit G aſportavit 3 ; or if no theft were actually committed, 


then ex intentione ad bona & catalla ejuſdem A. B. in 4 
domo exiſtent felonice & burglariter furandum, capiendum & 
alportandum, or ea intentione ad ipſum A. B. widen felonice in- 
terficiendum contra pacem Oc. 

And note, that theſe ſeveral clauſes in the Aci ment are 
effential to the conſtitution of burglary, 1. That it be ſaid 
noctanter, or in note cjuſdem diei (f ), tor it it be in the day- 

74 time, 
fo) 77: verdo burglaria. (f) Sce 9 Co. 66. J. 


| 
i 
5 


— 
> 
— — 
— — _—_ — — 


- * - 4 = — — 5 g ww w_w - 
* 3 9 * — — — — — 7 — a 22 — —— — — 
—_— —— 2 — 2 - =D — — — — S on —— 
. - — — + -— > 2. * > * 2 * 32 — 4 — — — —— =D EIT - — — — 
2 22 2 x E — — — ES — p ESD = == = —$ > — — 
— —U— — — - — 3 — . 2 — = 3 — . pg tn = 


i — — * « ; 
— ä́äũàUãů . > gs 1 — — 


: | 
' 
g : 
| 
. 
14 k 
Re. 
'þ N 
0 VT p 
144 
WY. 
F . 
+* 5 J 
+ 
1th 
4 | 
| 1 
Y , 
PHE 
37 = 
N 
hel | 
#4 
. 
140 
1 þ 
. 
11 
N 
in 
"Thi 
l 
+4 
'} + 
1 
* 
£44 
1 
1 9 
1 
HER 
0 7.3 4 
„ 
"ip 1 
0 ; 
FL 
T 30 4% 
2 
5 
3 
* + : 
"Ie 
F 
N y 
/ 49% 
1408 
? 7 
118 
. j N 
e 
. 
. , 
N 11 
3 
eee 
| 255 ' 
. 
1 1 
"IP 
r 
„ 4 * 
2 . 
* 
19 55 
rn 
5 ; 
13 
3 { 
WY 
149 I 
wb. 
Ne: 
W391 ; 
1. 
1 { 9 
* 44 
. 
4 : 
N 
. 
ly '1\ 
it A's 
3 44 
2 
„ 
r 
n 
| +a 
WP i 
42" 
of vl 
1 
Po 
£1.28 
IR 
x þ 
* 140 
13-4 35 % 
+48 
= 
Fig 5 
1s ? 
: „ 
L ö 
5 i 
5 Is. 
1 
i 
1 
44 
by ary þ 
1.44.0 
68 1 
1 171 * 
7 . 
5 8 p 
Rs '4 
. 
* FEE 
* i 
TY 
* 
. : 
— 4» þ 
| i : 
v4 2 
we: 
<q 
„ 
a 72 
138 
$92.14 
14.3 
\ 4 : 
: ** 
1 1483 
„ 
. * 1 
Wi 
15 5 
* 
1 
N . * 
+ '8 
1 1 
88 
7 
14 
7 
{19 
mg 9 
W 
{ 14M 
. 
1 b 
1} 
. 
„ 
1X 
. by 
. 
(bo 
+ $28 
Shih 
4+! 2 : 
js 
Ha 
1 
. 
941 
f ms) 
Fel 1. 
„ 
. E. ; 
+3 8 
os 
14 ; 
0% 
* * 
1.4 
. 
44 
. 
i 
* 
WS a, 
{% 
1 
1:2 
He 
L 
$1 
. 
ENS 
"4 
PR 
1 1 
— 
1 
LAST 
RET 
. 
ey” 
. » 
1 . 
3 
| 1 
/ 
\z wh 
4 . 
| | 
«v1 
Wh 
ly 
#" ol 
f : 
5 io 
; i. 
[1 * 
* 
_ 
. by" 
= 
[ 5 
4 
” 
A 
; 7 
m9 
N Vi. 
I 
n 
* 
4 
516 
} 1 
4 
a bo 
£ 
* 
' 1 
A 1 
1 


550 "Hiforia Placitorum Perot: 


time, it is not burglary. 2. That it be {aid in thi _—_ 
ment burglariter, for it is a legal word of art, without which 


| burglary cannot be expreſſed with any kind of other word or 
other circumlocution, and therefore, where the indictment is 
burgaliter inſtead of burglariter, it makes no indiftment of 
| burglary, fo if it be burgenter. 4 Co. Rep. 39. b. (2). 


3. It mult be fregit & intravit, for it is held, that break« 


ing without entring, or entring without breaking makes not 


burglary, ſed de hoc infra; yet Trin. 5 Jac. B. R. an indict- 
ment, quod felonice & burglariter fregit domum 8 onalem, 
Oc. was a good indictment of burglary, and that the entry 


is ſufficiently implied, even in an indictment, by the words 
burglariter fregit, but the ſafeſt and common Way is to ſay 
Pu © intravit. 


It muſt be ſaid domum work onalem, where burglary i is 


ae in a houſe, and not generally domum, for that is 
too uncertain, and at large. | 


5. It mult be alleged, "that he committed a felony i in the 
{ame houſe, or chat he brake and entred the houſe to the 


intent to commit a felony, but theſe things will be fuller ex- 
— when we come to particulars. 


Therefore the time, wherein it mult be one to 


5 it burglary, muſt be in the night. 


It hath been antiently held, that after ſun-ſet, tho day-ligh t 
be not quite gone, or before ſur-riſing 3 is noctanter to make a 
burglary, Dalt. cap. 99. p. 352. (), and accordingly cited by 
Crompt. fol. 32. b. to have been judged by Portman, 3 E. 6, (i), 


and the flows executed, and 21 H. 7. Kelw. 75.4. 


But the latter opinion hath been and {till obtaineth, that if 
the ſun be ſet, yet if the countenance of a party can be reaſon- 
ably diſcerned by the light of the ſun or crepuſculum, it is not 
night, nor noctanter to make a burglary, and with this agrees 
Co. P. C. p.63. and hence it is, that altho a town unt alen 
ſhall not be amerced for the eſcape of a murderer, if the 
murder were committed in the night, yet if it were done 
only in veſpere dici, the townſhip thall be amerced. 3 E. 3. 
4 Coron. 293. 


(g) See alſo 5 C. 12 1. J. (i) See 75 like judgment per Fes 
(%) New Edit. cap. 151. P. 486. Croniht. 3 
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Coron. 293. And if a robbery be commited before Wa 
or after fun-ſet, and whilſt it is ſo far day-light, that the 
countenance of a man can be reatonably diſcerned by the 
light of the day, yet the hundred ſhall be charged, otherwiſe 
where it is done in the night, 7 Co. Rep. 3 4. 2 caſe: but 
this is not intended of moon. licht, for then midnight Hhouie- 
breaking ſhould be no burglary ; and the wor! notanter ! is to 


be applied to all that follows, wiz. fregit Q intravit, if the 


breaking of the houl2 were in the day-time, and the entring * 
in the night, or the breaking in the night, and entring in 


the day, this will not be burglary, for both mabe the offenſe, 
and both muſt be noctamter : vide Cromp. 3 3. a. ex 8 E. 2. (k) 
But if they break a hole in the houſe one night to the 
intent to enter another night and commit ſclony, and ac- 
cordingly they come at another night, and commit a telony 
through the hole they ſo made the night before, this ſeems 
to be burglary, for the breaking and entring were both noctan- 
ter, tho not the ſame night; and it ſhall be ſuppoſed, that 
they brake and entred the night when they entred, for the 
breaking makes not the burglary till the entry. 

2. There mult be a breaking and an entry to make the 


burglary, and therefore I ſhall ſpeak of them both together. 
Antiently the law was fo ſtrict againſt burglary, that the 


very coming to 4 houſe with intent to commit a burglary 


was held puniſhable with death, Cromp. 31. by Sir Anthony 
Brown ; but that obtains not now for law without 4 burglary 


. committed. 


Fregit, there i a double kind of breaking, 1. In law, and 


thus every one, that enters into another's houſe againſt his will, 
or to commit a felony, tho the doors be open, doth in law 
break the houſe. 2. There is a breaking 1 in fact an actual torce 


upon the houſe, as by opening a door, breaking a window, Cc. 


And altho, in the ee ee of ſome yet al Sir 


N. H. (J) chief juſtice did hold, that a breaking in law was 


iufticient to make a burglary, as if a man entred into the 


houſe. 


(k) Th's caſe does not Fully prove the was there before, it 's not burglary, but 
point it is brought for, for the reſulution it does not appear who made the hole. 


there was only, that if thicves enter in wy ina Nicholas Hide, fee Cro. Car. 
by night at an hole in the will, which 65, 2 
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houſe by the doors open in the night, and ſtole goods, that 
this is burglary, and accordingly is Compt. 3 2. 4. 27 Aſſix. 3%. 
yet the law is, that a bare breaking in law, wiz, an entry by 
the doors or windows open is not Lafficient to make burglary 
without an actual breaking, Co. E C. p. 64. and fo the law 
hath been generally taken to this day in caſe of burglary. (m) 
Ancd theſe acts amount to an actual breaking, viz, opening 
the caſement, or breaking the glaſs window, picking open a 
lock of a door with a falle key, or putting back the lock 
with a knife or dagger, unlatching the door that is only 
latched, to put back the leaf of a window with a dagger, 
Dalt. cap. 99. (n). Crompt. 33. 4. and ſo is common experience. 

To take down a pane of glaſs of a glaſs- window by taking 
out or bending aſide the nails that faſten it is a breaking of 
a houſe within this law, becauſe che glaſs- window is parcel 
of the houſe. e 

It was held by Manmood chief baron, that if a chief goes 1 
down a chimney to ſteal, this is a breaking and entring, 
Compt. fol. 3 2. b. and hereunto agrees Mr. Dalton, . 271. 00 
There was one arraigned before me at Cambridge for bur- 

glary, and upon the evidence it appeard, that he crept down 
a chimney; I was doubtful, whether this were burglary, and 
ſo were ſome others, but upon examination it appeard, that in 
his creeping down ſome of the bricks of the chimney were 
looſened, and fell down in the room, which put it out of 
queſtion, and direction was given to find it burglary ; but 
the jury acquitted him of the whole fact. 

In ſome caſes there may be a burglary committed by 4 
man without an actual breaking. 

Thieves come with a pretended hue and cry, and require 
the conſtable to go along with them to ſearch tor felons, and 
whilſt he goes with them into 4 man's houle, they bind the 
conſtable and dweller, and rob him, this is burglary (p), Co. 
N C. P. 64. The like happend in Black Fryars 1664. where 


4 thieves 
(n) See Kel. 6) & 70. ſame reaſon it is burglary, where the 
() New Edit. p. 487. thieves gain entrance by pretenſes of bu- 


(o) The reaſon of this ſeems to be, ſineſs with one in the houſe, Kel. 42. 
becauſe it is as much ſhut, as the nature or of executing any proceſs, or the like, 
of the thing will admit. Kel. 43, 44, 62, $2. 

% Becauſe in Banne, egi; for the 
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thieves pretending that 4. harboured traitors called the con- 
ſtable to go with them to apprehend him, and the conſtable 
entring they bound the conſtable, and robbed 4. and were 
executed for burglary, and yet in both caſes the owner opend 
the doors of his own accord, at the command of the conſta- 
ble. Cromp. 32. b. 3% 
Thieves come in the night to rob 4. who perceiving it o- 
pens his door, and iſſues out and {trikes one of the thieves 
with a ſtaff, another thief having a piſtol in his hand, per- 
ceiving others in the entry ready to interrupt them, puts his 
piſtol within the door over the threſhold, and ſhot, ſo that 
his hand was over the threſhold, but neither his foot, nor 
the reſt of his body, and upon this evidence by great advice 
it was adjudged burglary, and the thief hanged, and yet he 
brake not the houſe. 26 EFliz, Cromp. 32. 4. 35 


If A. the ſervant of B. conſpire with C. to let him in to 


rob B. and accordingly A. in the night-time opens the door or 
window, and lets him in, this is burglary in C. but larciny 


in A. the ſervant, Dalt. cap. 99. p. 25 3. (4). it ſeems it is 


burglary in both, for if it be burglary in C. it muſt needs be 
ſo in A. becauſe he is preſent, and aiding to C. to commit 
this burglary 8 „„ 

If 4. enter the houſe of B. in the night-time, the out ward 
doors being open, or by an open window, and when he is 
within the houſe turns a key of a door of a chamber, or 

unlatcheth a chamber door to the intent to ſteal, this is bur- 


glary, tho the outward door were open, and ſo it was ad- 


judged upon a ſpecial verdict before me at the ſeſſions at 
Nemgate 1672. by advice of many judges then alſo preſent. 
And ſo it is if a thief be lodged in an inn, and in the 
night he ſtealeth goods, and goeth away, or if he enter into 


the houſe ſecretly in the day-time, and there ſtayeth till 


night, and then ſteals goods and goes away, this is not bur- 


olary, Dalt. ubi ſupra p. 2 5 3. and Cromp. 34. 4. but if in ei- 


ther of the caſes they had opened an inner chamber door and 
took the goods, it had been burglary, agreed 1672. () 


(9) New Edit. F. 487. (7) Kel. 69. 
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The ſervant lies in one part of the houſe, the maſter in 


another, and the Rair-foot door of the maſter's chamber 18 


latched, the ſervant came in the night, and unlatched the 
ſtair-foot door, and went up into his maſter's chamber with a 


hatchet intending to kill him, and wounded him dangerouſly, 


but the maſter eſcaped (). Upon this ſpecial matter found 
at Wincheſter aſſizes, by the advice of the greater number of 
the judges, exceptis paucis (t), it was adjudged burglary, and 
the offender was executed. T 16 Jac. Hutt. Rep. the cale of 


Haydon and Edmunds. (u) 


If a man enter in the night-time by the doors open, with 


the intent to ſteal, and is purſued, whereby he opens another 
| door to make his eſcape, this I think is not burglary againſt 
the opinion of Dalt. p. 2 53.0 *) out of Sir Francis Bacon, for 
fregit & exivit, non fregit & intravit. ( 


If 4. be a lodger in an inn, and he goes up to his cham- 


ber to bed, and the chamberlain puls to the door and latch- 


eth it, or A. himſelf locks it, and in the night he riſeth, 
opencth his chamber door, ſteals goods in the houſe, and goes 
away, it may be a queſtion, whether this be burglary ; 11 


ſeems not, becauſe he had à kind of ſpecial intereſt in his 
| chamber, and ſo the opening of his own door was no break- 
ing of the innkeeper's houſe, for 4. hath a ſpecial property 


in his chamber, but if he had opened the chamber of B. a 


lodger in the inn to fteal his goods, this had been burglary. 


And in that cafe of a lodger, tho he hath a ſpecial inte- 
reſt in the chamber, yet he being but a lodger, and in au 


inn, the burglary muſt be ſuppoſed of the manſ10n-houle of 
the inn-keeper (J). vide plus infra. 


If 4. enter into the houſe of B. in the night, by the doors 


open, and breaks open a cheſt, and takes away goods without 


breaking open of an inner door, this is no burglary, becauſe 
the cheſt is no part of the houſe. (a) N 


OO) In od. times this would have been ( But now this doubt is ſettled by 
adjudged petit treaſon, for antiently 12 Ann. cap. ). whereb breaking to 
where the intent was ſo apparent vun. get out is put upon the 7 me foot with 


tas reputabatur pro ſacto. Coron. 383, breaking to get in. 
() They all concurred, ercept IVinch, (2) Kel. $3. 
who doubted. (a) Kel. 69. But it is a felony, for 
(u) Hutt. 20. Kel. 67. which the offender is ouſted of his cler- 
(z) New Edit. p. 487. 8, by 3 C4 M. C Al. cab. 5. 
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But if he break open a ſtudy or counting-houſe, gr ſhop 
within the houſe, this is burglary, tho none uſually lodge in 
the ſtudy, and the ſame law ſeems to be, if he break open a 
_ cupboard or counter fixed to the houle (%); quere. 

z. Fregit & intravit. There mult be an entry as well as 
a breaking, and both muſt be in the night and with an in- 
tent to ſteal, otherwiſe it is no burglary. Sh 
Ai. intending to rob B. breaks a hole in his houſe, but en- 
ters not, B. for fear throws out his money to him, 4. takes 
it and carries it away, this is certainly robbery, and ſome 
| have held it burglary, tho 4. never entred the houſe; and fo 
it is reported to have been adjudged by Saunders chief baron. 
| Crompt. 31. b. tamen quere. (c) 5 - 


If 4. breaks the houſe of B. in the night-time, with intent 
to ſteal goods, and breaks the window, and puts in his hand, 
or puts in a hook, or other engine to reach out goods, or puts 
a piſtol in at the window with an intent to kill, tho his hand be 
not within the window, this is burglary. Co. P. C. p. 64. 
But if he ſhoot without the window, and the bullet comes 
in, this ſeems to be no entry to make burglary; quere. 
A. B. and C. come in the night by conſent to break and en- 
ter the houſe of D. to commit a felony, 4. only actually 
breaks and enters the houſe, and B. ſtands near the door, but 
actually enters not, C. ſtands at the lane's end, or orchard 
gate or field gate, or the like, to watch that no help come 
to aid the owner or dweller, or to give notice to the others, 
if help comes, this is burglary in them all, tho 4. only actu- 
ally brake and entred the houſe, and they all in law are prin- 
cipals and excluded from clergy by the ſtatute of 18 El 
cap. 7. and ſo it is in robbery, as hath been ſaid 11 H. 4. 
13. b. Compt. 32.4. Co. P. C. p. 64 
If A. being a man of full age take a child of ſeven or 
eight years old well inſtructed by him in this villainous art, 
as ſome ſuch there be, and the child goes in at the window, 
takes goods out, and delivers them to 4. who carries them 
away, 


„ Kel. ubi ſupra. chief juſtice C. B. and Saunders only 
(c) It was «adjudged by Mountague related it. 
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away, this is burglary in A. tho the child, that made the en- 
try, be not guilty by reaſon of his infancy. 

80 if the wife in the preſence of the huſband by his threats 
or coercion breaks and enters the houſe of B. in the night, this 
is burglary in the huſband, tho the wife, that is the imme- 
diate actor, is excuſed by the coercion of her huſband. 

—_ 4. Domum manſionalem what ſhall be ſo ſaid. 

= : An indictment, quod felonice & burglariter fregit & intra- 

i * vit ecclefiam parochialem de D. ea intentione Oc. is a good in- 
dictment of burglary, for ecclefia 1 is domus manſ onalis.. Co. N. C. 
5. 54. Dy. 99. 4. (4 
I A. have a dwelling-houſe, and upon e he and all 
his family are abſent a night or more, and in their abſence 
in the night a thief breaks and enters the houſe to commut 
felony, this is burglary. Co. P. C. ubi ſupra. 

80 if A. have two manſion-houſes, and is ſometimes with 
his family at one, and ſometimes at the other, the breach of 
one of them in the abſence of his family from 3 18 

burglary (e). 4 Co. nal 40. a 39 * Dalt. cap. 9 
254. 
8 If A. have a chamber i in a college or inn of court, where 
he ulually lodgeth in term: time, and in his abſence in the 
vacation his chamber or ſtudy be broken open, c. this is 
burglary, and the indictment ſhall ſuppoſe it domus manfio- 
nalis A. Co. E. C. p.65. 14 Car. 1. Audley's cale before cited. (g) 
So it is if A. hires a chamber in the houle of B. for a cer- 
tain time, wherein he lodgeth, and during the time contraCted 
for it is broke open, Oc. this is burglary, and the indiQ- 
ment thall EY it to be domum manſi onalem of A. (h) 
4 But 
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(4) Lord Coke 1 it is the manſion- 


houſe of Almighty God, but this is only 


a quaint turn without any argument, and 
ſeems invented to ſuit his definition of 
burglary, vis. the breaking into a Man- 
ſion-houſe, whereas it appears from Hel- 
man loco ſupra citaro, and 22 Aſſis. 95. 


that it 1s not neceſſary to butglary, that a 


manſion houſe be broken, for the break- 
ing of churches, the walls or the gates 

the city is alſo burglary, and the 
word nanſionalis is only applicable to one 


kind of burglary, vis. the breaking of | 


a private houſe, in which caſe it mult 


be a 4welling-houſe. 


(e) Even tho he had never lodged i in 
it, but was removing his goods there in 
order to lodge in it. Kel. 46. | 

= } New Fit. P. 488. See alſo Pop. 

Ao. 660. 

"uy Cro. Car. 473, by the name of 
Luans and Finch. 

%) Chief juſtice Keeling was of a dif- 
fercut opinion and thought, | in ſuch ce 
| the 
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But 1 in the king 8 . at Whitehall, or in che 


great 


houſe of any nobleman, there be apartments or lodgings aſ- 
ſigned to the jeweller, treaſurer, ſteward, chamberlain, Oc. 


"anal any of theſe lodgings be broken up burglarily, the; in- 
dictment muſt ſuppoſe it to be domus manfionalis of the kin 
or of him that is truly lord or proprietor of the houſe, for 


T, 
O? 


they have the uſe of the lodgings as ſervants only, and not 


as owners; Hungate's caſe before cited. (i) 
"5 Mn ſs it is if A. comes to the inn of B. and there bath 


a chamber appointed for his lodging, and this chamber is bro- 


an up burglarily, it ſhall ſuppoſe it to be domus manſionalis 


of B. the inn-keeper, becauſe the intereſt is in him, aud 4, 


hath only the uſe of it for his lodging, 


intereſt. 


A tent or booth in a fair or market is not {ſuch a domus 
manfionalis, wherein burglary may be committed, but robbery 
therein committed, the owner, his wife or ſervants being 
therein, is ſpecially exempted from clergy by the ſtatute of 
5 6 E. 6. cap. 9. before mentiond. Co. P. C. p. 64. 

If A. have a ſhop parcel of his manſion- houſe, and it be 
broken open in the night, Cc. it is a burglary, and the in- 
dictment ſhall ſuppoſe, that he brake and entred domum man. 


feonalem of A. for it is parcel thereof. 
But if A. let” the ſhop to B. for a year, and B. holds it, 


and works or trades in it, but lodgeth in his own houſe at 
night, and this ſhop is broken open, Wc. the indictment can- 
not be, that domum manfionalem of A. fregit, tor it was ſe— 
vered by the leaſe during the time (, but then whether he 
may be indicted for burglary, as in the domus manſionalis of B? 
and certainly it is agreed on all hands, if B. or his ſervant 
ſometimes lodge in the ſhop, it is burglary, and it ſhall be 
ſuppoſed domus manſ onalis of B. and this is common ex- 


Per jence. 


the indictment ought to be laid for break - 
mg 4912174 in anſionalent of B. for while 
there is but one entrance, it is but one 
dwelling houſe, tho there be ſeveral in- 
mates, but other iſe it is, if a man di- 


0 


without any cercaur 


But 


vide ſome rooms from the reſt of the 
houſe, and make another door to thoſe 


Sc. 


rooms. Kel. 83, 
| (7) P. 522. 
(k) Kel. $4. 


——_— 


* aus. 
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But ſuppoſe he never lodge there, but only works or 
trades therein in the day-time, and he or his ſervants never 
lodge there at night, whether this be a burglary to break and 
enter this ſhop to commit a felony ? 5 
And certainly it was in this caſe antiently held burglary, 
M. 37 © 38 Elia B. R. Cole's caſe (n), an indictment, quod 
ſhopam cujuſdam Ricardi burglariter & felonice fregit & intravit 
QTc. it was admitted for the matter by the court of king's | 
bench to be good, but doubted, whether it was good, becauſe 
it was cujuſdam Ricardi without mentioning his ſirname, and 
with this alſo agrees my lord Coke in terminis, Co. P. C. p. 64. 
in thele words: But a ſhop, wherein any perſon doth converſe 
being parcel of a manfion-houſe or not parcel, is taken for a man- 
fron-houſe. „ . 

But T. 17 Fac. Hutton's Rep. 3 3. it is ruled to be no bur- 
glary to break open ſuch a ſhop, and accordingly the practice 
hath always gone at Newgate ſeſſions ſince my time or obſer- 
vation, and to this day it is holden no burglary to break open 
ſuch a ſhop ; but if the ſhop-keeper, or his ſervant, uſually 
or often lodge in the ſhop at night, it is then domus manfio- 
nalis, in which a burglary may be committed © 
Domus manſionalis doth not only include the dwelling-houſe, 
but alſo the out-houſes, that are parcel thereof, as barn, ſta- 
ble, cow-houſes, dairy-houſes, if they are parcel of the meſ- 
ſuage, tho they are not under the {ame roof, or joining con- 
tiguous to it, and therefore, if ſuch ſtable or out-houſe be- 
longing to the dwelling-houſe be broken open in the night- 
time with intent to ſteal, it is burglary, and with this agrees 
C0. P. C. p. 64, 65. Dalt. cap. 99. p. 254, 255. where for 
breaking open a back-houſe of Robert Caſtle's, eight or nine 
yards diſtant from the dwelling-houle, only a pale reaching 
between them, two were arraigned and condemned for bur- 
glary, and ſo it was agreed by all the judges in the time of 
chief juſtice Hyde laſt 1665. and the law was accordingly, and 
the contrary practice in one much blamed ; and altho it was 
{aid by ſome, that it had not been ſo uſed, and that the ſta- 
tute of 4 © 5 P. & M. cap. 4. diſtinguiſhed between a dwel- 

3 5 ling- houſe 
() Mo. 466. | 
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ling-houſe and a barn, yet at length all the judges agreed, that 
the felonious breaking of a barn, parcel of a meſſuage, to 
ſteal corn was burglary according to my lord Coke bi ſupra, 
and with this agrees 2 E. 6. B. Corone 180, oo 
But if the barn, or ſtable, or cow-houſe be no parcel of 
-" he meſſuage, as if a man take a leaſe of a dwelling-houſe 
from A. and of a barn from B. or if it be far remote from 
the dwelling-houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel thereof; as if it ſtand a bowſhot off from 


the houſe, and not within or near the curtilage of the chief 


houſe, then the breaking of it is not burglary, for it is not 
domus manſionalis, nor any part thereof. 5 


An indictment that noctanter clauſum or curtilagium felonics 


& burglariter fregit ad occidendum or furandum is not good, 


and yet 22 Aſſiz. 95. burglary is defined to break houſes, 


churches, walls, courts, or gates in time of peace. (n) 


So that by that book it {ſhould ſeem, that if a man hath 
a wall about his houſe for its ſafeguard, and a thief in the 


night break the wall or the gate thereof, and finding the 


doors of the houſe open, he enters into the houſe, this is 


burglary, but otherwiſe it. had been if he had come over the 


wall of the court, and found the door of the houſe open, 


| then it had been no burglary. 


5. To make up burglary it muſt not be only to break and : 
enter a houſe in the night-time, but either a felony muſt be 


committed in the houſe, or it mult be to the intent to com- 
mit a felony. ns, „ „ 
It the indictment be, quod domum manſionalem J. S. felonice 
& burglariter fregit & intravit, & ad tunc & ibidem certain 
goods of J. S. felonice & burglariter furatus fuit, cepit & aſpor- 


tavit, the indictment compriſeth two offenſes, viz. burglary 


and felony, and therefore he may be acquitted of burglary, 


if the caſe be ſo upon the evidence, and found guilty only of 


the felony, and then he ſhall have his clergy. 


Or 


(2) This was antiently underſtood only will not ſupport our author's following 
of the walls or gates of re city: vide concluſion, wherein he applies it to the 
Spelman 2% vero burglaria;z if fo, it wall of a private houſe. 


—  — 
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Or he may be acquitted of the felony, but then quere, 
whether he can be found guilty of the burglary, becauſe tho 
where the indictment compriſeth burglary and felony the in- 
dictment is good, tho it be not fuppoſed in the indictment, 
that it was ea intentione ad bona furandum, for the act of theft 
being charged at the ſame time, it is a ſufficient evidence of 
his intention, but when he is acquitted of the felony, then 
there being nothing expreſly charged in the indictment, that 
burglariter fregit, &c. ea intentione ad bona Tc. felonicè furan- 
dum, it ſtands ſingle as if the indictment had been of ſingle 
_ burglary, in which caſe the clauſe of e intentione ad furan- 

dum c. had been neceſſary to complete a ſingle burglary. 
It ſeems therefore neceſlary in ſuch caſe not only to charge 


bim, that in nocte & burglariter & felonice domum Oc. fregit 


intravit, & bona Oc. cepit, but allo farther to ſay ea inten- 

tione ad bona © catalla Oc. in eadem domo exiſtentia felonice 

O burglariter furandum, and to add alſo the particular felony, 

ad tunc © ibidem unum ſcyphum argenteum Tc. and then, 
tho he be acquitted of the felony, the reſt of the indictment 

ſtands good againſt him as a ſimple burglary, and he may be 
convicted of it, tho acquitted of the felony. 5 
And I think that as the offenſes of burglary and felony 
may be joined in the {ame indictment, ſo three offenſes may 
be joined in the {ame indictment, and if he be acquit of the 
one, he may be convicted of the other two, and it may be of 
uſe to exclude a malefaCtor of his clergy, where the offenſe is 
great, as namely for burglary, for felony, and for felony upon the 

ſtatute of 5 C6 E.6. cap. 9. for there may be an offenſe againſt 
that ſtatute, which will exclude from clergy, and yet not a 

mount to burglary ; and the form of the indictment may run 
thus, Quod A. prima die Februarii anno regni domini Caroli Tc. 
in nocte ejuſdem diei vi & armis apud B. felonice & burglariter 

domum manfionalem fregit & intravit ed intentione ad bona & 

catalla ejuſdem B. in eadem domo exiſtentia felonice & burglari- 
ter furandum, capicndum & aſportandum, © ad tunc & ibidem 
wi & armis unum ſcyphum argenteum ejuſdem B. in eadem domo 
exiſtentem felonice & burglariter furatus fuit, cepit © aſportavit, 
ipſo B. ac uxore, liberis & famulis ſuis in eadem domo tunc ex- 
 iſtentibus, contra pacem, Vc. And 


— 
9 
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And note, that ſuch an indictment need not conclude contra 
formam ſtatuti, it is ſufficient that it brings the caſe ſo within 
the ſtatute, as to exclude clergy ; w {o upon the ſtatute of 
23 HK. FR 

And upon this indictment, if it fall out upon the evidence, 
that he is guilty of the burglary, but not guilty of the ſteal- 
ing, he may be convict of the burglary, and fo- ouſted of 
clergy; tho he be found not guilty of the felony : again, tho 
he be found not guilty of the burglary, becauſe it may be 
the breach of the houſe was in the day-time, the dweller, his 
wife or ſervants in the houſe, yet he may be found guilty of 
the felony within the qualifications containd in the indict- 
ment purſuant to the ſtatute of 5 © 6 E. 6. and fo ouſted 
of his clergy, for that is not confined either to the day or 
night: again, if upon the evidence it appear not to be bur- 
glary, becauſe done in the day- time, nor yet felony fo qua- 
lified as is excluded from clergy, becauſe either there was no 
act of breaking, or if there were, yet the dweller, his wife 
or ſervants were not in the houſe, he may be convict of com- 
mon larciny, and ſo have benefit of clergy. 

And fo much for burglary joined with larciny. 

Simple burglary is where the breaking and entring is ed in- 
tentione ad bona & catalla furandum, or wo interficiendum, Oc. 
and this claule, as it is uſually added in caſes of ſimple bur- 
glary, ſo it is neceſſary, and hereupon theſe things are ob- 
ſervable. 

1. That altho the breaking and entring be charged to | be 
done burglariter, yet if the intention of that entry be either 

laid in the indictment, or appear upon the evidence to be to 

the intent only to commit a treſpaſs and not a felony, as ed 
 intentione ad ipſum A. ad tune & ibidem verberandum, it is no 
burglary, but it muſt be laid and proved to be ed intentione to 
ſteal or to kill, or to commit ſome other felony, for tho the 
killing or murder may be the conſequence of beating, yet 
if the primary intention were not to kill, the intention of 
beating will not make burglary. Co. P. C. p. 65. 13 E. 4. J. b. 

2. That if a man in the night break and * a houſe to 
the 1 intent to commit a felony, tho he attain not that intent, 
7D but 
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but take or ſteal nothing, this is burglary, and excluded from 
clergy. 22 Aſſiz. 39. © 95. Dy. 99. Crompt. 3 1. 4. Coron. 264. 
Stamf. P C. p. 3 O. a. Co. P. C. p.63. and herein it differs from robbery, 
3. It ſeems, that the intention to commit a felony to 
make a burglary muſt be an intention of ſuch a fact, as was 
| felony by the common law, (and not of a felony newly made 
by act of parliament,) as larciny, or homicide. 5 
It hath been therefore doubted, whether the breaking of a 
houſe in the night with intent to commit a rape be burglary 
or not, Crompt. fol. 32. thinks it is not, becaule made felony 
by the ſtatute of Weſtm. 2. cap. 34. (p); but Dalt. cap. 99. 
P. 255. (J) thinks it would be burglary, becauſe rape was fe- 
lony by the common law, until the ſtatute of Weſt. 1. cap. 
13.(r), which turned it into a treſpaſs puniſhable by two 
years impriſonment ; and ſo the ſtatute of Weſtm. 2. was but 
a reſtitution of the common law, and a ſetting aſide of the 
ſtatute of Weſt. 1. and this ſeems to be the more warrant- 
able opinion, that it is burglary ; but of this hereafter. 
Now as to clergy in caſe of burglary. V 
If it be ſuch a burglary, as is alſo joined with actual theft 
or robbery, and that robbery or theft be ſo laid in the in- 
dictment, and proved upon evidence, as anſwers the ſtatute 
of 23 H. 8. cap. 1. or 1 E. 6. cap. 12. or 5 C6 E. 6. cap. 9. 
whereof enough hath been ſaid before, then the principal in 
ſuch burglary is in thoſe caſes, which are wichin thoſe ſta- 
tutes, ouſted of his clergy, and the acceſſaries before are 
_ ouſted of their clergy by the ſtatute of 4 U 5 P. & M. cap. 4. 
but the acceſſaries after have their clergy, as hath been {aid ; 
but in caſe of ſimple burglary, or burglary with theft, laid 
to be only felonice & burglariter, the principal is ouſted of 
clergy, if outlawed or convict by verdict or confeſſion, but 
is not ouſted of clergy in caſe of ſtanding mute, not directly 
anſwering, or challenging above twenty, by the ſtatute of 18 
,, RD _ 
But by the ſtatute of 1 E. 6. cap. 12. © If the breaking of 
A the houſe be in the day or night-time, with intent to rob 
2 | Cc Or 


(2) 2 Co. Toft. 433. This defe& is ſupplied by 3 & 4 
(9) New Eait. P. 489. . & M. cap. 9. 
(7) 2 Co. Inſt, 180. 


cc 
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or ſteal, any perſon being in the houſe and put in fear, tho 
nothing be ſtolen, yet he ſhall be ouſted of his clergy, if 
convict by verdict or confeſſion, or ſtand mute, or chal- 
lenge peremptorily above twenty (t)“; for this ſtatute ex- 
tends to this ſpecial kind of burglary, 1 1 Co. Rep. 36. b. Poul- 
ters caſe, tho nothing be ſtolen, and ſo differs from the ſta- 
tutes of 23 and 25 H. 8. which require a ſtealing, as well 
as a breaking the houſe. £ 1 re 
(But tho in caſe of robbery in any dwelling-houſe, and 
therewith putting in fear, according to the ſtatute of 23 H. 8. 
cap. 1. or without putting in fear according to the ſtatute of 
5 Vs E. 6. cap. 9. the malicious commanding, hiring or coun- 
felling of ſuch offenſe is put out of clergy, if ſo ſpecially 
laid in the indictment, Dy. 183. b. by the ſtatute of 4 U 5 
P. & M. cap. 4. yet ſuch acceſſaries before are not ouſt of 
clergy in caſe of breaking a houſe to commit a robbery put- 
ting in 1 5 tho the principal be ouſted of clergy by 1 El. 
8 1 e 
wy acceſſaries before or after are not ouſted of clergy by 
this ſtatute, or the ſtatute of 4 U 5 P. & M. cap. 4. 
And this ſtatute doth ouſt of clergy not only thoſe, that 
actually break, or actually enter the houſe, but alſo all thoſe, 
that are in law principals in burglary, all thoſe that are pre- 
ſent, aiding and aſſiſting, or that ſtand to watch at the held 
gate, while the others of the confederacy or company break 
and enter the houſe „„ 
And fo it differs from the caſe of robbing of a perſon in 
his dwelling-houſe, none being within, upon the ſtatute of 3 9 
Elia. cap. 15. for that ſtatute excludes from clergy only thoſe 
perſons, that actually enter into the houſe, and not thoſe, who 
tho of the confederacy, and preſent, aiding and abetting, yet 
never entred the houle ; quod vide ſupra. | 
But as to acceſſaries before or after they are not ouſted of 
their clergy by the ſtatute of 18 Eliz, cap. 7. nor doth the 
ſtatute of 4 U 5 N @ M. extend to oult acceſſaries before of 


clergy 


(0 This ſtatute does not exclude thoſe nion, (vide paſtea Lib. II. cap. 48.) was 
who challenge peremptorily above twen- needleſs ; but they are ſince excluded 
tyz this according to our author's opi- by 3 & 4 N. & M. cap. 9, | 


[4 


La 
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clergy in caſes of burglary (4); but in cafes of robbing of 
houles within the qualifications and circumſtances of the ſta- 
tute of 23 H. 8. cap. 1. or 5 & E.6. cap. 9. and not to 


burglary at large. (x) 


() But they are fince ouſted by 3 & 
4 N. & M. cap. 9. 

(x) Since our author wrote there have 
been other ſtatutes made to take away 
clergy in caſes of larciny committed in 
_ dwelling-houſes, Cc. | 
By 3 C4 M. & M. cap. 9. Clergy 
“ is ouſted from thoſe who ſhall feloni- 
«© ouſly take away any goods in any 


„therein and put in fear, or ſhall rob 
any dwelling-houſe in the day-time, 


« any perſon being therein, or ſhall com- 


« fort, aid, counſel or command any 
© perſon to commic any of the ſaid of- 
fenſes, or to break any dwelling-houſe, 
«* ſhop or ware-houſe thereto belonging 
and therewith uſed in the day-time, 
« and feloniouſly to take away any mo- 
\ © ney or goods to the value of five ſhil- 
„lings, altho no perſon be within ſuch 
„ dwelling-houſe, Ec. or ſhall counſel, 
« hire or command any perſon to com- 
« mit any burglary, if they be con- 


_ © vided, ſtand mute, or challenge pe- 


« remptorily above twenty. 

The deſign of this clauſe was to de- 
prive the acceſſaries before of the bene- 
fit of the clergy, but this ſtatute not 
mentioning booths nor out-houſes leaves 


the acceflaries in ſuch caſes to their 


clergy. 


The ſame ſtatute enacts, · That per- 
« {ſons indicted for a crime, of which 


„being convict they fhoald not have 


„their clergy by any former ſtatute, 
„ ſhall not have it, if they ſtand mute, 
or will not anſwer directly, or chal- 


{© lenge peremptorily above twenty, or- 


© be outlawed. | 1055 
per ſons indicted of felony for ſteal- 
© ing of goods, Ec. if convicted, ſtand 
mute, will not directly anſwer, or 
challenge peremptorily above twent 
ge p : 55 
« ſhall loſe their clergy, if it appear 
« upon evidence or examination, that 
the goods were taken in another coun- 
„ty in ſuch a manner, whereof if con- 
« victed by a jury of that county they 
« ſhould not have their clergy. 


This part of the ſtatute helps the ſe- 
1 5 


dwelling- houſe, any perſon being 


And 


veral former acts, which were defeQive 
either as to the point of ſtanding mute, 


or challenging peremptorily, or being 


outlawed, | . 

By 10 & 11 V. z. cap. 23. All per- 
ſons, who by night or by day ſhall in 
any ſhop, ware houſe ccach houſe or 
ſtable privately and feloniouſly ſteal 
any goods, wares or merchandizes of 


cc 


tho ſuch ſhop, Cc. be not broke open, 


© be not therein, or that ſhall aſſiſt, 
hire or command any perſon to com- 


« vict or attainted by verdict or cenfeſ- 
„ fion, or being indicted thereof ſhull 
e ſtand mute, or challenge above twen- 
© ty, ſhall be excluded from the benefit 
« of. clergy.” - 5 5 

The uſes of this ſtatute are theſe. 

1. By the former ſtatutes (except the 
caſe of a booth in a fair or market, by 
5E 6 J. 6.) it was neceſſary in order 


to take away clergy, that the robbery 


ſhould be in a dwelling-houſe, whereas 
this ſtatute extends to ſhops, warc houſes, 
Sc. tho they ſhould not * adjoining to, 
or be any part of a manſion houſe. 

2. The former ſtatutes required there 
ſhould be an actual breaking or putting 
in fear, otherwiſe it would not be a rob- 
bery, which is the ſtealing intended by 
39 Elis. cab. 15. as appears from che 


preamble of that ſtatute; but by this 


ſtatute, if the goods ſtolen be of the va- 
lue of five ſhillings, the offender is ou- 
ted of clergy as to a ſhop, ware-houſe, 


coach-houſe, or ſtable, tho there be no 


break ing or putting in fear. | 
3. By 23 H. 8. and 1 E. 6. clergy was 
not taken away, unleſs there were ſome 
perſon in the houſe put in fear, nor by 
5 S6 £.6. unleſs Re of the family 


were in the houſe or booth; nor by 39 


Eliz. unleſs it were in the day time, and 
no perſon in the houſe, fo that if the of- 
13 were committed when any perſon 
was in the houſe, if not put in fear, nor 


one of the family, or when no body 


was in the honſe, if it were in the 
night - 


the value of five ſhillings, or more, 


and tho the owner, or any other perſon 


mit ſuch offenſe, being thereof con- 


Y 
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And thus far concerning larciny, robbery and burglary, 
which are felonies by the common law. 
There are two exceptions, that are added hereunto. 
1. The firſt is really true, namely when it is tempus belli 
within the kingdom, and one enemy either ſteals, robs, or 
plunders the houſe or goods of another, and therefore the 
book of 22 Aſiz. 95. adds to the definition of burglary in 


time of peace, for in time of war, tho theſe kinds of offenſes 


committed by thoſe of the {ame party, or thoſe that are not 


in hoſtility one to another, are felonies, yet in time of war, 
- when done by an enemy, they put on another name, as acts 


of hoſtility, miſpriſions, and the like. 
Juſque datum ſceleri. 


2. The ſecond is only ſuppoſititious, namely when it is done 
in caſe of neceſſity (), as a poor perſon that in caſe of neceſſity 
for hunger ſhall break and enter a houſe for victuals under the 
value of twelve-pence, which is added as an exception to bur- 
glary, by Crompt. fol. 3 3. a. and Dalt. cap. 99. p. 255, 256. (L), 
for tho 1 do agree a judge ought to be tender in ſuch caſes, 
and uſe much diſcretion and moderation, yet this muſt not 

als for law, for then we {hall in a little time let looſe all 
the rules of law* and government, and burglaries, robberies, 
yea murders themſelves {hall be excuſable under pretenſe of 


neceſſity, and we ſhall fall within the wild doctrine of the 


Jeſuitical caſuiſts, who of late in France and elſewhere, upon 
thoſe general milapplied maxims of Quicquid neceſſitas co- 
git, defendit, and in caſu extreme neceſſitatis omnia ſunt com- 
FO EF minis, 
night-time, in neither of thoſe caſes was © not broken, nor any perſon therein, 
clergy taken away by thoſe ſtatutes, but © or ſhall aſſiſt any perſon to commit 


this ſtatute takes it away in both thole “ ſuch offenſe, and ſhall be convicted 


caſes as to ſhops, Sc. by verdict or confeſſion, or ſtand mute, 
Rut ſtill this ſtatute omitted to men- © or will not anſwer directly, or ſhall 


tion dwelling-houſes or out-houſes, where- © challenge peremprorily above twenty, 


fore to ſupply this omiſſion, another ita- © he ſhall be debarred from the benefit 
tute was made, vis. | « of cleroy. 


12 Anu. cap. J. by which it is en- But both theſe ſtatutes ſeem defective 


aQed, © That if any perſon ſhall felo— 
«© niouſly ſteal any money, goods, or chat- 
„tels, Sc. of the value of forty ſhil- 


© lings in any dwelling-houſe or out- 


“ houſe thereto belonging, altho it be 


as to Perſons outlawed. ; 
(y) See Grot. de jur. belli de parts, 

Lib. II. cap. 2. $6. 6 & 7. 
(2) New Edit. P. 489. 
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nunia, have adviſed ſervants and apprentices, that it is lawful 
in point of conſcience to ſteal from their maſters, or rob 
them in caſe they make them not ſufficient allowances of 
meat, drink, or clothes: where laws are ſettled there are 
other remedies appointed for the relief of ſervants againſt op- 
preſſing maſters, and of the poor, by complaint to the ma- 


giſtrate without violating the eſtablifned laws of kingdoms or 


—_— 


( What our author here obſerves is 
undoubtedly true, that the plea of ne- 
ceſſity ought not in ſuch caſes to be al- 
lowd, and the reaſon is, becauſe the 
law ſuppoſes, that no man can in a well 
governd commonwealth be driven to 
ſuch a neceſſity; this ſuppoſition is the 
more reaſonable in England, where there 
are ſo many laws, and ſuch large ſums 
yearly collected for the relief of the poor, 
as are more than ſufficient for that pur- 


poſe, if rightly applied, yet ſuch is the 


| negle& in the execution of thoſe laws, 


that it were to be wiſhed ſome expedi- 


ent were found out to render that relief 
more ſpeedy and effeQtual, leſt, while 
the neceſſity be real, the relief be only 
ſuppoſititious, which our author him- 
ſelf thought was oft-times the caſe, not- 
withſtanding the provifions of the law; 
(ſee his preface to his diſcourſe touching 
the proviſion for the poor,) which makes 
it reaſonable it ſhould be allowd as an 
e for mercy, tho not as a plea in 
juſtification. | | 


OW AP. XOX. 
f arſon, or wilful burning of houſes. 


T* HE felony of arſon or wilful burning of houſes is 
1 deſcribed by my lord Coke, cap. 1 5. p. 66. to be the mali. 
cious and voluntary burning the houſe of another by night or by day. 
| This was felony at common law (a), and one of the highelt 
nature, and therefore by the ſtatute of Weſtm. 1. cap. 1 5. ſuch 
offenders were not repleviſable (b); and by Briton (c) the of- 
tenders herem were burnt to death, but as to that the law is 
changed, they are to be hanged. H. 7 E. 2. Coram Rege Rot. 


88, Norf. (d) 


(a) 3 H. . 10. a. 

(5) 2 Co. Inſtit. 188. 

(c) cap. 9. . 
3 


vide Leg. Ethelſtan, I. 6. and 


By 

(4) By the laws of Ethelſtan it was 
capital, incendiariis capitis pena eſto; 
by the 


laus 


n.. 
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Buy the ſtatute of 8 H. 6. cap. 6. diſperſing of bills of me- 
nace to burn houſes, if money be not laid down in a certain 
place, was made high treaſon, if the houſes were burned ac- 
cordingly : vide Rot. Par. 15 H. 6. n. 2 3. but as to the trea- 
ſon it is repeald by the ſtatute of 1 E. 6. cap. 1 2. and 1 Mar. 
cap. 1. but the felony remains ſtill in caſe the houſes be 

JJ ES i oe 

In caſes of wilful burning of houſes the indictment runs, 
Quod felonice, voluntariè & malitioſe combuſſit domum without 
ſaying domum manſionalem, as in caſe of burglary, (o. P. C. 
: And to examine this felony theſe things are inquirable, 
viz. I. What {hall be ſaid domus. 2. What domus of another. 
3. What a malicious and wilful burning. 4. What kind of 
felony this is. 5. Whether and how clergy is allowable. 

I. What ſhall be {aid domus. 5 55 
It extendeth not only to the very dwelling-houſe, but to 
all out-houſes, that are parcel thereof, tho not contiguous to 
it, or under the ſame roof; as in caſe of burglary, the 
barn, ſtable, cow-houſe, ſheep-houſe, dairy-houſe, mill-houſe. 
600J%%%%k wm CoM... 
But if the barn or out-houſe be not parcel of a dwelling- 
houſe, it is not felony, unleſs the barn have hay or corn in 
it (g), and then, tho it be no parcel of a dwelling-houſe, it 
is felony, 4 Co. Rep. 20. a. Barham's caſe; but it the barn 
have only hay in it, and not corn, the offender ſhall have his 
clergy, but if it hath corn in it, he ſhall be excluded of 
clergy, tho not parcel of a dwelling-houſe. Co. P. C. p. 69. 


The 
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tal offenſes, for which no ranſom was al- being contiguous, but being ſo near the 


laws of Cnute it was one of thoſe capi- 


lowd. Leg. Cnuti, l. 61. 


(e) But ſince by the 9 Geo. I. cap. 22. 
it is made fclony without benefit of 


clergy knowingly to ſend any letter with- 
out a name ſubſcribed, or ſigned with 
a fictitious name demanding money, ve- 
niſon, or other valuable thing. 

(J) The words of the book are, be- 
cauſe the barn was adjoining to the 
houſe, it was holden to be felony; to 
make which ſerve our author's purpoſe 


we are not to underſtand thereby its 


houſe, as to be parcel thereof. 

(g) But by 22 & 23 Car. 2. cap. 7. 
It is felony maliciouſly to burn in the 
«© night-time any rick or ſtack of corn, 
© hay or grain, Varus or other out- 
“ houſes, or buildings, or kilns whatſo- 
© ever.” So that now, tho the barn 
be empty, it is felony ; and by 9 Geo. I. 
cap. 22. clergy is taken away from the 
offender, 
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The burning of a frame of a houſe was no felony by 


— 


the common law, but was made felony by the ſtatute of 37 
H. 8. cap. 6. but that ſtands repeald by 1 E. 6. cap. 12. and 


1 Mar. cap. 1. 


The burning of a ſtack of corn was no felony by the 
common law, but the attempting of it was made felony by 


the ſtatute of 3 & 4 E. 6. cap. 


1 Mar. cap. 1. (i) 


5. (H, but that is repeald by 


But by the ſtatute of 43 Elix cap. 13. the wilful and ma- 
licious burning of any barn, or ſtack of corn or grain within 
the counties of Northumberland, Cumberland, Weſtmorland or 

Durham, is made felony without benefit of clergy. () 

II. What ſhall be ſaid the houſe of another. | 
A tenant for years of a houſe ſets fire to his own houſe, 

thereby intending maliciouſly to fire the houſe of B. if he 

burn his own houſe, and alſo thereby burn the houſe of B. 

this is felony ; but if he burn not the houſe of B. according 

to his deſign, but only burn his own houſe, this is not felo- 
ny, but a great miſdemeanor, for which he was ſet in the 


pillory, fined, and perpetually bound to the good behaviour, 


and yet it was of a houſe in the city of London, and laid 


that he did it ea intentione to burn the houſes of others. 
M. 10 Car. 1. B. R. Croke 377. Holmes's cate, adjudged. 

III. It muſt be a burning of a houſe of another; therefore 
if 4. ſets fire to the houſe of B. maliciouſly to burn it, but 
either by ſome accident or timely prevention the fire takes 


not, this is no felony, tho it were a malicious attempt, for 


the words are Incendit & combuſſit, but if he had burned part 


of the houſe, and the fire is quenched or goes out before 


3 


() This ſtatute does not make the 
attempt felony generally, but only where 
divers perſons to the number of twelve 
are aſſembled for that purpoſe, and conti- 


nue together for the ſpace of an hour 


after proclamation to depart, or where 
any above the number of two, and under 
twelve, ſhall after proclamation as afore- 
ſaid in a forcible manner attempt the 
ſame. | 

(ii) But it is made felony by 22 & 23 
Car. 2. cap. J. and by 9 Geo. I. cap. 22. 


the 


it is felony without benefit of clergy to 
ſet fire to any houſe, barn or out-houſe, 
or to any hovel, cock, mow, or {tack of 
corn, ſtraw, hay or wood. 

(k) By 1 Geo. 1. cap. 48. it is felony 
maliciouſly to ſet on fire any wood, un- 
derwood or coppice. By this ſtatute cler- 
gy is not taken away, but by 9 Geo. I. 


cap. 22. it is felony without benefit of 


clergy to cut down or deſtroy any trees 
planted in any avenue, orchard, garden, 
or plantation, | 
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the whole houſe be burned, it is felony. Co. P. C. p. 6 6. Dalt. 
cap. 10 5. ()) 

It muſt be a wilful and malicious burning, ee it is 
not felony, but only a treſpaſs. 

And therefore if 4. ſhoot unlawfully in a hand-gun, 4 


poſe it be at the cattle or poultry of B. and the fire thereof 
{ets another's houſe on fire, this is not felony, for tho the 


act he was doing were unlawful, yet he had no intention 


to burn the houle thereby, againſt the he of Dalt. cap. 
105. p. 270. (m) 

But if A. have a thalicions: intent to burn the bouſe 1 = 
ad} in ſetting fire to it burns the houſe of B. and C. or the 


| houſe of B. eſcapes by ſome accident, and the fire takes in 


the houſe of C. and burneth ; it, tho A. did not intend to burn 
the houſe of C. yet in law” it ſhall be ſaid the malicious and 
wilful burning of the houſe of C. and he may be indicted for 
the malicious "and wilful burning of the houſe of C. Co. P. C. 
p. 67. () 


An infant of = fourteen years of age or -under may 


bes guilty of malicious burning of houſes, it by circumſtances 
it can appear he knew it to be evil. 


Before me at Norfolk a boy about the age of fourteen 
years Was arraigned upon two ſeveral indictments for mali- 
cious and wilful burning of two ſeveral houſes, the firſt was 
his own father's, and it appeard, that when he had ſecretly 
carried fire into the barn and fired it, he falſly charged an- 


other with the fact, and upon the boy s accuſation he was 
impriſond, till it appeard clearly he was not the offender : 


this boy was afterwards together with his father and his other 


children entertaind at a neighbour s houſe in charity, and 


the boy watching opportunity, when none were in the houſe 
but a child in the cradle, carried fire out of the kitchin into 
4 room of furzes, and ſet fire in it and went out, and thus 
burnt a {ſecond houſe, and the child in the cradle; for both 


theſe he was queſtiond, and at length confeſſed freely the 
Whole circumſtances of both facts, he was indicted, and upon 


7 F his 


(5 See the caſe of Coke and Nod. 
zurue, State Tr. Vol. VI. P. 223. 


(1) New Eli. 5. 506. 
n) 1bid. 


32 
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his arraignment pleaded, and upon his trial craftily inſiſted, 
that he was under fourteen years of age; but I directed the 
jury, that it appeard by the circumſtances, that his malice ſup- 
plied his age, for it appeard, that he underſtood the evil of 
the firſt offenſe when he did it ſo ſecretly, and yet charged 
another wrongfully ; but if there had been any doubt of the 
firſt burning, yet he could not but be conuſant, that the ſecond 
burning was a great crime, when he ſaw another formerly 
charged by him with the firſt burning committed as for felo- 
ny; but yet for my farther ſatisfaction, and in reſpect the 
boy ſeemed very little, I took farther examination touching 
his age, and his father being by freely confeſſed and was 
content to {wear, that he was above fourteen and near fif- 
teen years of age, and he was convicted and executed. 


IV. What felony this is. = F 
And it ſeems unqueſtionable, that the burning of a dwel- 
ling-houſe, or any part thereof, or any out-houſe part there- 
of was a felony at common law, and ſo was alſo the burning 
of a barn with hay or corn 1n it, tho not parcel of a dwel- 
ling-houle, but ſtanding at a diſtance. Co. P. C. p. 67. 11 H. 
: V. But as to the point of the not allowance of clergy there- 
in, there may be ſome matters to be examined: certain it is, 
that at this day clergy is not allowable to a party convicted of 
wiltul and malicious burning of a dwelling-houſe, or of a 
barn with corn; quod vide 11 Co. Rep. 34. Poulter's caſe ad- 
judged per omnes Juſtic. Plow. Com. 47 5. Co. P. C. p. 67. and the 
conſtant practice hath been to deny clergy to thoſe convict 
of this crime; quod vide in the reſolution of Poulter's caſe. 
And the ſtatute of 4 & 5 P. M. cap. 4. takes away 
clergy from all acceſſaries before to the offenſes of wiltul 
burning any dwelling-houſe, or of any barn then having corn 
or grain in the ſame; and ſurely they took the law to be, 
that the principal was by law ouſted of his clergy, or other- 
wiſe they would not have ouſted the acceſſary of his clergy. 
But then the queſtion remains, what it was that ouſted the 


principal of his clergy. 


> By 


2 
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By the ſtatute of 23 H. 8. cap. 1. clergy Was veſted "EXD 
all perſons found guilty of wilful burning of any dwelling- 


| houſes or barn, wherein any grain or corn ſhould happen 50 
be, and from all perſons found guilty of abetting, aiding or 


counſelling thereof, wiz. acceſſaries before; ; except perſons in 
order of {ubdeacon, or above. 

The ſtatute of 1 E. 6. cap. 1 2. as to divers offenſes "PR | 
particularly mentiond, which are for the moſt part allo included 
in the ſtatute of 23 H. 8. carried the excluſion of clergy far- 


ther, vix as to ſtanding mute, or not directly anſwering, 
but mentions not at all wiltul burning of houſes, or 
| barns with grain; and enaCted, that in all other cafes of fe- 


lony perſons indicted ſhall Hive their clergy, as they thould 
have had before 1 H. 8. 


So that by the act of 1 E. 6. clergy was reſtored to burning 
of houſes and barns with corn, notwithſtanding the ſtatute 
of 23 H. 8. or any other ſtatute made ſince thi firſt year of 
Henry VIII. and if the ouſting of the principal in arſon from 
his clergy reſted upon the ſtarute of 23 H. 8, then the ſtatute 


of 1 E. 6. had reſtored him to his clergy. 


The ſolution therefore of this matter is upon two accounts. 8 
1. Some have thought that the wilful burning of houſes was 


not within clergy by the common law, nor by the ſtatute of 
25 E. 3. cap. 4. becauſe it was an hoſtile act (o), and there- 


fore, as until the ſtatute of 4 H. 4. cap. 2. Infidiatores viarum 
WG depopulatores agrorum joined with another telony, and ſo 


found, were ouſted of their clergy, becauſe ſavouring of acts 
of hoſtility, 1o incendiatores domorum were even by the com. 
mon law ouſted of clergy before the ſtatute of 23 H. 8. and 
ſo are not reſtored to clergy by the general clauſe of the ſta- 
tute of 1 E. 6. and this I remember was deliverd as the rea- 


ſon of the excluſion of clergy from wiltul burning by Mr. At- 
torney Noy, 8 Car. 1. in the king's bench, and ſcemed to be 


aſſented to by the court. 


But I think this will hardly help the matter, 1. Becauſe 


tho poſſibly clergy might not be allowd at common law to 


wiltul 


(0) And ſo interpretatively a felony which by that ſtatuts was ouſted of 
ae the perſon of the king himſelf, clergy. 
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wilful burning, yet the ſtatute of 2 5 E. 3. cap. 4. pro clero ex- 
tends clergy to all treaſons and felonies touching other per- 
ſons than the king himſelf, and his royal majeſty. 2. Becauſe 
then as well a burning of a barn with hay, as a barn with 
corn, would be excluded from clergy, for the one is as hoſtile 
as the other. %%% 2g 1 
2. Others have thought that the ſtatute of 4 U 5 B & M. 
cap. 4. taking away clergy from the acceſſaries before doth 
take away by neceſſary conſequence the clergy from the prin- 
cipal, for it were not reaſon to think the acceſſary before 
ſhould be in a worſe condition, than the principal offender, 
and therefore virtually and implicatively and by neceſſary 
conſequence it takes away clergy from the principal in all 
thoſe caſes, where it takes it from the acceſſary before, and 
beſides, if the principal had his clergy, the acceſſary could 
not be arraigned, and this I think is true, tho this cate needs 
not this help. 55 85 e „ 
But I think, and fo is the book of 1 1 Co. Rep. 3 4, 35. that 
the ſtatute of 25 H. 8. cap. 3. which extends to take awa 
clergy in all thoſe caſes, which were within 23 H. 8. cap. 1. 
and particularly recites that of burning houſes and barns with 
grain, and farther extends that excluſion to ſtanding mute, 
not directly anſwering, challenging above twenty, I ſay that 
ſtatute of 25 H. 8. was in great part repeald by the ſtatute of 
1 E. 6. and is entirely revived by the ſtatute of 5 C6 E. 6. 
cap. 10. not only as to the point of ouſting clergy upon exa- 
mination (ↄ), but alſo as to the excluſion of clergy in thoſe 
caſes mentiond in the act of 25 H. 8. wherein burning of 
houſes and barns with corn is exprelly mentiond, ſo that 
conſequently this ſtatute of 5 & 6 E. 6. reviving the ſtatute 
of 25 H. 8. repeals the generality of that clauſe in 1 E. 6. 
whereby clergy was let in in all caſes there not enumerated. 
a: _ „ And 


(%) This relates to the ſecond clauſe 
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of the 25 U. 8. cap. 3. whereby it is 
provided, that if any perſons be in- 
dicted in one county for ſtealing goods 
in another, and ſtand mute, or challenge 
peremptorily above twenty, or will not 
directly anſwer, they ſhall be put from 
their clergy in like manner, as it they 


had been tried and found guilty in the 


ſame county, where the offenſe was com- 


mitted, if it appear to the juſtices by 


the evidence or on examination, that it 
was ſuch a felony, as if found guilty 
thereof in the county where committed, 
they would have loſt their clergy by the 
2 . i. | 
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And conſequently the periods of this caſe of clergy i in wil- 
ful burning ſtand thus. 


i. Before 23 H. 8. clergy was allow: able therein by force 

of the ſtatute of 25 E. 3. pro clero. 

2, After 23 H. 8. until 2 5 H. 8. clergy Was allowable for 
the acceſſary in all caſes, and for the Mg in all caſes, 
but finding him guilty. | 

3. After 25 H. g. until 1 E. 6. clergy Was taken away 
from the principal as well where he ſtands mute, not directly 
anſwers or challenges above ny, 48 \ where he is found 


guilty. 


But the acceſſarie as well belins as. after were to have 
OW EY 

- 4s Aſter 1 E. 6. ll 5 N 6 E. 6. When the ſtatute of 25 
H. 8. was revived, both principal and acceſſaries had their 
clergy in all caſes of burning. 
F . After 5 & 6 E. 6. till 4 V5 G M. cab. 4. the prin- 
cipal was excluded in all cafes, wherein he was excluded by 
the ſtatute of 25 H. 8. as well where he ſtood mute, chal- 
lenged above twenty, did not _—_ anſwer, as where found 
guilt ( 

” Jim = acceſſaries before as well as after bad their cleroy. 

6. By the ſtatute of 4 & 5 P. & M. cap. 4. until this day 
acceſſaries before are excluded of clergy in all caſes, but ac 
ceſſaries after have their clergy. 

But yet there ſtill remain two doubts. 

1. Whereas the ſtatute of 4& 5 P. & M. cap. 4. extends 
to ouſt clergy from the acceſſary, as well if he be attainted 
as convicted, and conſequently if outlawed, he ſhall not have 
clergy, becauſe it is an attainder ; the ſtatute of 25 H. 8. ex- 
tends only to finding guilty, challenging above twenty, ſtand- 
ing mute, or not directly anſwering, and it ſeems in attain- 
der of the principal by outlawrry bb {hall have his clergy ; 
therefore quere, whether an attainder by outlawry oult the 
principal of clergy upon the ſtatute of 23 or 25 H. 8. 


7 G 2. W herea 


(9) By 3 4 IV. EA. clergy i is taken away in caſe of outlawry alſo. 
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the ſtatute of 25 H. 8. revived by 5 & 6 E. 6. excepts them. 


2. Whereas the ſtatute of 4 & 5 P M. cap. 4. hath no 
exception of perſons in the order of {ub-deacon ; but acceſſa- 
ries before are ouſted of their clergy in all caſes by that ſta- 
tute, tho in orders. „„ 5 

Vet by the ſtatute of 25 H. 8. which is relative to the ſta- 


tute of 23 H. 8. principals in the order of ſub-deacon, or a- 


bove, have their clergy in the caſe of arſon, for by the ſt: 
tute of 23 H. 8. clergy is ſaved to men in orders, where found 
guilty ; and by the ſtatute of 25 H. 8. in cafes of ſtanding 
mute, Cc. they are ouſted of their clergy as if found guilty, 


in which caſe men in orders had their clergy, and ſo the re- 
viving of the ſtatute of 25 H. 8. by that of 5&6 E. 6. lets 
in men in orders to their clergy in caſe of arſon, which ſeems 
to make this abſurdity, that the principal in arſon ſhall have 


the benefit of clergy if in orders, but the. acceſſaries before, 
tho in orders, are excluded by the general penning of che 


act of 40 5 P. N. 


And herein there will ariſe a difference as to men in or- 
ders in relation to the benefit of clergy between the caſe of 


being principal in wilful burning of houſes, and the caſe of 
being principal in robbery in or near the highway, or robbing 


in a dwelling-houſe, putting the dweller in fear, or murder 


of malice prepenſe; for the act of 1 E. 6. cap. 1 2. excludeth 
them from their clergy generally without exception of men 


in orders, tho they were excepted by the ſtatutes of 23 and 

23 8. © og 5 8 
But this ſtatute of 1 E. 6. making no mention of burning 

of houſes, the excluſion of them from clergy, if reſting upon 


CHAP. 


hd 
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CHAP. . 


Concerning felonies by the common law, 
relating to the bringing of felons to ju— 


ſtice, and the impediments thereof, as 
eſcape, breach of priſon, and reſcue ; aud 


firſt touching arreſts. 


I Come now according to the method propounded to confi: 
der thoſe felonies, that relate to the public juſtice of the 
kingdom in bringing malefactors to their due puniſhment; 
and the impediments thereof, and they are principally three, 
vi. 1. By the party arreſting or impriſoning, as voluntary 


eſcapes. 2. By the party arreſted and impriſoned, as breach 


of priſon, z. By a ſtranger, as reſcue of felons. 
And in this order I ſhall examine theſe offenſes, but as a 


| neceſſary preliminary thereunto, I {hall firſt conſider of arreſts 
and impriſonment for cnn offenſes, by whom it t may be 


done, and where lawful. 
Alrreſts of malefactors are of two A 1. Either by pers 
{ons thereunto by law deputed, or 2. By private perſons. 


And the former is again of two kinds. Either, f. By pro- 


ceſs of law, or 2. Virtute officit. 


The former again is of two Kinds i. Either by proceſs in 


the king's name, 2. Or by warrant in the name of a judge or 
juſtice thereunto authorized, and that either in writing or 
ore tenus. 

I ſhall purſue this rider: and 

I. Shall begin with the firſt of theſe, namely, arreſting by 
virtue of the king's writ. 

Regularly no procels iſſues in the king's name and by his 
writ to apprehend a felon or other malefactor, unleſs there 


be 


5 
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be an indictment, or matter of record in the court, upon 


which the writ Fr ues. 


Antiently the proceſs upon an appeal or an indictment of 
felony was only one Capias, and thereupon an Exigent. 22 


A 81. 


By the ſtatute of 25 E. 5 cap. 4. there are to be a Capias 


and an Alias with a command to the ſheriff to leize the 


goods of the felon, and then an Exigent. 
But it ſhould ſeem by the book of 8 H. 5.6. that this ſta- 
tute extended not to felony of death, but that there thould 
be only one Capias, and then an Exigent. 
But by the ſtatute of 6 H. 6. cap. 1. if A. de B. in comitatu S. 


be indicted in the king's bench in Middleſex, there ſhall go 


out one Capias into Middleſex, another into S. and each ſhall 
have ſix weeks at leaſt between the Teſte and return, and 
upon Non inventus returned then an Exigent. ; 

But if he be not named of another county, then it ſeems 


| only + one Capias ſhall iſſue, where the party is indicted, and 


upon that an Exigent : this ſtatute was made during the king 8 


pleaſure, but by the proviſo in the ſtatute of 8 H. 6. * 10. 


it ſeems to be made perpetual. 
By the ſtatute of 8 H. 6. cap. 10. if A. de B. in com. s be 


indicted or appeald in com. V. before juſtices aſſigned, there 
ſhall go out firſt a Capias in com. W. and upon Non inventus 
returned a Capias with proclamations in com. S. having three 


months at leaſt between the Teſte and return, or otherwiſe no 
Exigent to iſſue ; but the procels.: in the king's bench is ex- 


cepted. 


But this ſtatute only extends, where the party is indifted 


in another county, than where c.nverſant. 


By the ſtatute of 5 E. 3. cap. 11. juſtices of oyer and termi- 


ner may iſſue proceſs againſt felons in a forein county, and 
theſe proceſſes ought, or at leaſt may and are moſt fit to iſ- 
ſue in the king's name under the Teſte of the chief judge, 


for which purpole all clerks of aſſizes have a ſpecial ſeal, and 
iſſue their proceſs in the king's name in caſe of felony, where 
they go to the outlawry, tho ſome other Warrants are made 
in the name of the judge. 


1 And 


8 
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And in all caſes the king s Writs are directed to the ſheriff, 
and he executes the writ himſelf or by his warrant under 
ſeal to the bailiffs. —- 
And upon theſe writs the ſheriff or his bailiff may break 
open doors to take the offenders, for they are for the king 
and preſervation of the peace, and therefore include a nou 
omittas propter aliquam libertatem ; quod vide 5 Co. Rep. 92. 4. 

And in this caſe the ſheriff or his bailiff may require any 
perſons preſent to athft him in execution of the writ, and he, 
that Yefuſeth to aſſiſt him, 18 indictable and puniſhable by fine 
and impriſonment. 

It. The ſecond kind of urreſt is by warrant under the ſeal 
of the juſtices thereunto authorized, as juſtices of oyer and 
terminer, or of gao[-delivery, or juſtices of peace. 

And herein thele things are conſiderable : 1. What are 
the 3 of ſuch a warrant, without which it is void in 
law. 2. Who may grant a warrant to apprehend a felon. | 
3. To when and 4. In what order or method it 18 to be 
granted, or 5. Executed, and in what caſe. 

1. As to the firſt of thats, 

It is neceſſary that ſuch warrant expreſs the name of 
the party to be taken, for a warrant granted with a blank 
and lealed, and after filled up with the name of the party to 
be taken is void in law. Dalt. cap. 117. p. 329. (% 

It muſt be under ſeal, tho ſome have thought it ſufficient 
if it be in writing ſubſcribed by the juſtice, Dal. cap. 117. 
p. 328. vide 2 Co. Inſtit. ſupra ſtatutum de frangentibus priſo- 
nam, p. 591. and the failing in theſe things will make the 
warrant void, and ſubject the ofhcer to a falle impriſonment; 
tho in ſome cafes the want of due formality may be blame- 
able in him that makes the warrant, yet it will not therefore 
ſubject the officer to a falſe impriſonment, it the matter be 
within the juriſdiction of him that makes it; as for inſtance, 

A warrant by a juſtice to apprehend J. S. to anſwer ſuch 
matters as ſhall be objected againſt him ex parte domini regis 
without expreſſing the certainty of the crime, this is not re- 
gular, Lambard's juſtice 95, 95. 2 Co. Inſtit. 591, 615. tho 

7 H Mr. 


(a) New Edit. P. 574 
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Mr. Dat: cap. 117. p. 329. gives nflarces of lach warrants 
granted by Popham chief juſtice, 

And therefore, if before commitment a ben ſo appre- 
hended ſhould be removed into the king's bench by Habeas 


Corpus upon ſuch a warrant, or ſhould be committed upon 


ſuch a general Mztimus, he ſhould be diſcharged, or in caſe 
he ſhould be reſcued upon ſuch an apprehenſion by ſuch a 


' warrant, or be voluntarily let. go by him that apprehends 


him, (tho it may be the true cauſe of the warrant were fe- 


lony,) yet it not being expreſſed in the warrant, ſuch an eſcape 
or iuch a reſcue would not be telony. 


Yet it may excule the officer in falſe impriſonment, if che 
true cauſe were felony, or any miſdemeanor within the COg= 
nizance of him that makes the warrant, for it is but an erro- 
neous, not a void warrant, and it is not reaſonable to ſup- 


| poſe the officer {hould be compar of the formalities of law, 
or adviſe with counſel upon all occaſions, whether the warrant 
were in ſtrictneſs of law regular, eſpecially in ſuch a cafe 
where the error of this nature hath been ſeconded with com- 
mon practice; but of this more hereafter. 


2. As to the perſons, that may grant a warrant for appre- 


; hending a felon. 


The chief juſtice of the king's bench or any ther judge 
of that court may iſſue a warrant in his own name, for the 


apprehending and bringing before him any perſon touching 


whom oath is made of a felony committed, or of ſuſpicion 
of telony upon him, into any county of England or Wales, for 
they are intruſted with the conſervation of the peace through 


all England, and are more than juſtices of peace or oyer and 
terminer, and this hath been uſual in all ages. 


But to avoid the trouble to the country in bringing up 
offenders they uſually direct their warrants to apprehend the 
parties, and bring them before ſome juſtice of peace near ad- 
joining, either to be examined or bound over to the ſeſſions 
and farther to be proceeded againſt according to law. 

And thus their warrants ought to run in caſes of ſurety of 


the peace or good behaviour avainſt a perſon in another county, 


than where they are by reaſon, of the ſtatute of 2 1 Fac. cap. 8. 
4 Juſtices 
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Jultices of oyer and terminer may alſo iſſue their warrants in 
the counties within their commiſſion for apprehending felons or 
other malefactors, or for ſurety of the peace within their limits; 
quere, whether they may not iſſue their warrants for any in- 


dicted of felony within their precincts, tho they are abroad 
in a forein county, by the ſtatute of 5 E. 3. before-mentiond ? 


Juſtices of peace may alſo iſſue their warrants within the 
precincts of their commiſſion for apprehending perſons charged 
of crimes within the cognizance of the ſeſſions of the peace, 


and bind them over to appear at the ſeſſions, and this, tho 5 


the offender be not yet indicted. 5 
And therefore the opinion of my lord Coke, 4 Inſtit. 177. 
is too ftrait-laced in this caſe, and, if it ſhould be received, 


would obſtruct the peace and good order of the king- 


dom; and the book of 14 H. 8. 16. upon which he grounded 


his opinion, was no ſolemn reſolution, but a ſudden and ex- 
trajudicial opinion, and the defendant had liberty to mend 
his plea as to the circumſtance of time, to the end it might 
be judicially ſettled by demurrer, which was never done; 
and the conſtant practice hath obtaind contrary to that opi- 


nion; quod vide Dalt. cap. 117. (b) 


And whereas my lord Coke ubi ſupra ſaith allo, that a Ju 


tice of peace upon oath made by 4. of a felony committed, 


and that 4. ſuſpects B. and ſhews his cauſe, cannot iſſue a war- 


rant to bring B. before him for farther examination, and 
thereupon commit or bind him over to the allizes or ſeſſions, 


becauſe it muſt be the proper ſuſpicion of 4. himſelf, and 
A. may arreſt him upon the ſcore of his own ſuſpicion, but 
not by warrant of the juſtice; I think the law is not ſo, and 
the conſtant practice in all places hath obtamd againſt it, and 


it would be pernicious to the kingdom if it ſhould be as he 
delivers it, for malefactors would eſcape unexamined and un- 
diſcovered, for a man may have a probable and ſtrong pre- 
ſumption of the guilt of a perſon, whom yet he cannot poſi- 
tively {wear to be guilt. 

Therefore I think, that if 4. makes oath before a juſtice 


of peace of a felony committed in fact, and that he ſuſpects B. 


and 
(b) New Edit. P. 576. 
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and ſhews probable cauſe of . the 1 may grant 
his warrant to apprehend B. and to bring him before him, or 
ſome other juſtice of peace to be examined, and to be farther 


proceeded againſt, as to law ſhall appertain ; and upon this 


O 
warrant the e or he, to whom the warrant is directed, 


may arreſt him, and if occaſion be, may break doors to take 
him, if within a houſe, and will not upon demand render 


him fell, as well as if it were an expreſs and poſitive charge of 
felony ſworn by A. againſt him, and ſo hath common practice 
obtaind notwithſtanding that opinion: vide ſtatute Weſtm. I. 
cap. 15. (c), 13 E. 4. 9. 4. 

But a general warrant upon a complaint of a robbery to ap- 


prehend all perſons ſuſpected, and to bring them before, c. 
wes ruled void, and falle impriſonment lies againſt him, that 
takes 4 man upon ſuch a warrant, . 24 Car. I. upon evidence 


in a caſe of juſtice Swallow's warrant before juſtice Roll. 


If A. hath committed treaſon, tho the jultices of the peace 


have no cognizance of it as treaſon, yet they have cognizance 


of it as a felony, and as a breach of the peace, and there- 
fore a juſtice of peace upon information upon oath. may iſſue | 
his warrant to take him, and may take his examination, and 


commit him to priſon. 


A. commits a felony in the county of B. and then goes into 


the county of C. upon information given to a juſtice of peace 
of the county of C. he may iſſue his warrant to take him, 


may take his examination, and commit him to gaol in the 


county of C. from whence he may be removed by Habeas Cor- 


DT pus to the county of B. for his trial. 
Ik 4. commit a felony in the county of B. and upon a War- 


rant iſſued againſt him by a juſtice of peace in the count 
of B. he is purſued and flies into the county of C. and there 
is taken, he muſt not by virtue of that warrant be carried to 


a juſtice of peace of the county of B. where he committed 


the felony, but to a juſtice of peace in the ny . 
where he was taken. 
But if A. were taken by the warrant in the county of B. 
and break away into the county of C. and be there taken upon 
4 frelh 
(c) 2 Co. Inſt. F. 185. 
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freſh ſuit by them that firſt took him, he may be either 
brought to a juſtice of the county of C. where he was laſt ta- 
ken, or before the juſtice of the county of B. by whoſe war- 
rant he was firſt taken, for in ſuppoſition of law he was al- 
ways in cuſtody: vide dubitatur 13 E. 4. 9. a. 

II A. be in commiſſion of the peace in the county of B. 
and happen to be in the county of C. and there complaint 1s 
made to him of a felony in the county of B. where he is in 
commiſſion, as he cannot iſſue a warrant out to apprehend 
the party, ſo neither can he impriſon in the county of C. be- 
cauſe an act of juriſdiction, but he may take an oath of a 
party robbed in purſuance of the ſtatute of 27 Flix. or he 
may take an examination or information, or recognizance in 
: forein county, but cannot compel them by impriſonment. 

P: 7 Car. 1. Croke, n. 3. Helyars caſe (s ) Dalt. cap. 6. and 
117. (e) 

But if A. be a juſtice of peace in two adjacent counties, 
tho by ſeveral commiſſions, as the recorder of London is, no- 
thing is more uſual for him, than whilſt he lives in one county 
to ſend his warrants to apprehend malefactors in another, and 
to ſend them to Newgate, which is the common gaol of both 
counties London and Middleſex. 

35 Touching, the perſons, to whom a warrant may be di- 
rected. 
I be juſtice, that iſſues the 1 warrant, may die it to a pri- 
vate perſon if he pleaſe, and it is 200d, but he is not compel- 
lible to execute it, unleſs he be a proper officer. 14 H. 8.15, 
Dalt. cap. 117. P. 332. (f) 

The warrant is ordinarily directed to the ſheriff or conſta- 
bles, and they are indictable and ſubject thereupon to a tine 
and impriſonment, if they neglect or refuſe it. 

If directed to the therift, he may make a warrant to his 
bailiff to execute it. 

If to a conſtable, tithing- man, Cc. he und execute it him- 
ſelf, and may not ſubſtirure another, but he may call any 
perſons to aſliſt him, and they are bound to aſſiſt him, and are 

indictable if they neglect or refuſe to aſſiſt: vide Dalt. ubi Jopra, 
I 
(a) Cro. Car. 211 (e) New Eait. P. 25 & 575. % New Edit. P. 577. 


s . ä 


3 


582 Hiſtoria Placitorum Corong. 


If directed to the conſtable of D. he is not bound to exe- 
cute the warrant out of the precincts of his conſtablewick, 
but if he doth it out of his conſtablewick, it is good, and 10 
it was ruled in Norfolk in an action of treſpaſs. 

4. Touching the order in granting it. 


1. It is convenient, tho not always neceſſary, to take 


an information upon oath of the perſon that deſires the war- 
rant, that a felony was committed, that he doth ſuſpect or 
know J. S. to be the felon, and if ſuſpedted, then to ſet down 
the cauſes of his ſuſpicion. 
2. If the charge of the felony be poſitive and expreſs, 
then it is fit to bind the party by recognizunce to proſecute, 
before the warrant be iſſued. 
hut if it be only a charge of ſuſpicion, and the buſineſs 
requires farther examination, then it is neither neceſſary, nor 
fit to bind over the party to proſecute, for poſſibly upon the 
bringing in of the party accuſed and farther examination of 
the fact there may be cauſe to diſcharge him, and thus I 
think Mr. Dalton to be intended, cap. 1 17. p. 334. (2), the caſe 
before chief jultice Flemming. 
The warrant may iſſue to bring the party before the 
| jullice that granted the warrant ſpecially, and then the officer 
is bound to bring him before the lame juſtice, but if the war- 
rant be to bring him before any juſtice, then it is in the e- 
lection of the officer to bring him before what juſtice of the 
county he thinks fit, and not in the election of the priſoner. 
5 Co. Rep. 5 9. b. Foſter s caſe. 
F. Touching the demeanor of the officer in executing the 
warrant. 
If it be a warrant for felony, or a warrant for ſarety of 
the peace, the officer may break open the door, if he be 
| ſure the offender is there, if after acquainting them of the 
buſineſs, and demanding the priſoner, he refuſe to open the 
door, tho the party be not indicted; and this is the conſtant 
practice againſt the opinion of my lord Coke, 4 Inſt. 177. quod 
vide Dalt. cap. 117. P. 333. * 


3 : And 
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And ſo it is if the warrant be only upon 7 of fe- 
lony, as hath been {aid before, for in both caſes the proceſs 
is for the king, and therefore a Non omittas is implied, and 
he, that diligently conſidereth the ſtatute of Veſim. 1. c 
iF. (i), and the ſtatute of 2 & 3 P. & M. cab. 10. will find | 
that an impriſonment may be made by the juſtice, as well for 
{uſpicion of felony, as for an abſolute charge of telony, and | 
that as well before indictment as after. 

And by the book of 13 E. 4. 9.4. A man, that arreſts upon 
ſuſpicion of felony, may break open doors, if the party re- 
fuſe upon demand to open them, and much more may it be 
done by the juſtice's warrant. 

If the officer be demanded he muſt thew his warrant, but 
if he doth it virtute officit as a conſtable, c. it is ſufficient - 
1 to notify, that he is the conſtable, or that he arreſts in the 
| - king's name. Dalt. ubi ſupra, 6 Co. Rep. 54. 4. 9 00. Rep. 69. a. 
= Mackally s Cale. 5 

Laſily, What is to be done after the warrant rel, and 
when the perſon accuſed 18 2. before the Juſtice there 
upon. 

: If there be no cauſe 1 to commit him found by the allice : 
upon examination of the fact, he may diſcharge him. 

If the caſe be bailable, he may bail him. 

If he have no bail, or the cale appears not to be bailable, 
he muſt commit him. 5 „ 

And being either bailed or committed, he is not to be diſ- 
charged till he be convicted or acquitted, or deliverd by 225 
clamation. Co. P. C. cap. 100. p. 209. 

And this leads me to the Mittimus or the warrant to the 
gaoler to receive him ; and this is the ground of the felony 
in caſe of a breach of priſon. 


My lord Coke, 2 Inſtit. 591. makes three eſſential parts of 
the Mittimus. 


1. That it be in writing ſealed by the juſtice chat commits, 
and without this part the commitment is unlawful, the gaoler 
is liable to a falſe impriſonment, and the wilful eſcape by the 
gaoler, or breach of priſon by the priſoner, makes no felony. 
But 
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But this muſt not be intended of a commitment in a court 
of record, as the king's bench, gaol-delivery, or ſeſſions of 
the peace, for there the record itſelf, or the memorial there- 
of, which may at any time be ed of record, are a ſuffi- 
cient warrant without any warrant under ſeal. 

2. That it expreſs the cauſe for which he is committed, 
namely felony, and what kind of felony. 

This ſeems requiſite to make the voluntary love or 
breach of priſon felony, and allo it is neceſſary upon return 
of the Habeas Corpus out of the king's bench, becauſe that is 
in nature of a writ of right or writ of error to determine, 

whether the impriſonment be good or erroneous. 
But it ſeems not to make the commitment abſolutely void, 
ſo as to ſubject the gaoler to a falſe impriſonment, but it lies 
in averment to excuſe the gaoler or officer, that the matter 
Was for felony. | 
And alſo upon ſuch a general warrant without expel 
any felony or treaſon, or ſurety of the peace, the conſtable. 
cannot break open a door. J. 9 Fac. B. K. I e, 146. 
Foſter's cale. | 
3. That it have an apt concluſion, viz, There to remain till 
1 by law. 
Burt if the concluſion be renee I think it makes not 
the warrant void, but the law will reject that which is ſur- 
pluſage, and the reſt ſhall land. 
And therefore if the cauſe be expreſſed, and the nchen 
irregular, as till farther order given by the juſtice, yet a breach 
of priſon under ſuch a warrant will be felony, yea, if the 
party be removed by Habeas Corpus, tho the concluſion be ir- 
regular, yet if the matter appear to be ſuch, for which he is 
to remain in cuſtody, or be bailed, he ſhall A bailed or com- 
mitted as the cafe requires, and not diſcharged, but the idle 
concluſion ſhall be rejected. 

And therefore I do think that ſuch a warrant is a good 
juſtification in a falſe impriſonment, tho the right concluſion 
be omitted, or tho the wrong concluſion be inſerted, if the 
matter of the Mittimus be otherwiſe ſuſficient to charge him 
in cuſtody, and therefore it 1s a lawtul warrant notwithſtand- 
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ing the omiſſion or incongruity of the concluſion, ſo as to 
make the voluntary oa: of an eſcape or the breach of 
riſon felony. 
By the ſtatute of 23 H. 8. cap. 2. the felons are to be ſent 
to the common gaol (ij); and by the ſtature of 4 E. z. Cap. 10. 


the ſherifls and naolers are bound to receive them, whether 


committed by juſtices, or attached ex officio by conſtables. 


Previous to the commitment of felons, or ſuch as are 


charged therewith, there are required three things, 1. The exa- 
mination of the perſon accuſed, but without 8 2. The far- 
ther information of accuſers and witneſſes upon oath. 3. The 


binding over of the proſecutor and witneſſes unto the next 


allizes or ſeſſions of the peace, as the caſe requires. 


1. The examination of the perſon accuſed, which ought 


not to be upon oath, and theſe examinations ought to be put 
in writing, and returned or certified to the next gaol-deli- 
very or {eflions of the peace, as the cafe ſhall require by 


the ſtatute of 2 & 3 P. © M. cap. 10. and being ſworn by 


the juſtice or his clerk to be truly taken may be given in 
evidence againſt the offender. (4) 

And in order thereunto, if by ſome reaſonable occaſion 
the juſtice cannot at the return of the warrant take the exa- 
mination, he may by word of mouth command the conſta- 
ble or any other perſon to detain in cuſtody the priſoner till 


the next day, and then to bring him before the juſtice for 
farther examination; and this detainer is juſtifiable by the 
conſtable, or any other perſon, without ſhewing the particu- 
lar cauſe, for which he was to be examined, or any war- 


rant in ſcriptis. T. 37 Flix Rot. „ BK: Broughton and 


3 (1) 


7K - „„ 


(50 And not elſewhere, ſo that it (k) aide they be not evidence againſt 


ſhould ſeem that commitments to New any other perſon named in them ; it was 


Priſon or the Gate-honſe are irregular ; 


ſee 2 Co. Inſt. 43. Cro. Elis. 830. and of 


this opinion was chief juſtice ili in the 
caſe of Kendal and Roe, State Tr. Hol. 
IV. 5. 862. See allo 5 H. 4. cap. 10. 
which ordains, © That none be impriſoned 
by juſtices of the Peace, ſave only in 


the common 820. 9 Co. Rep. 119. U. 


therefore very irrcgular in the chief ju— 
{tice to refuſe reading the examinations 
of Stern and Boroskz at their trial; 3 fee 
State Tr. Vol. III. f. 450. | 

(1) This caſe is wed in Moore 


408. by the name o Brovghton and 
Mul Hoc. 
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But the time of the detainer mult be reaſonable, therefore 


a juſtice cannot juſtify the detainer of ſuch perſon ſixteen or 


twenty days in order to {uch examination. (m) 3 
2. He muſt take information of the proſecutor or witneſ- 
ſes in writing upon oath, and return or certify them at the 


next ſeſſions or gaol- delivery, and theſe being upon the trial 


{worn to be truly taken by the juſtice or his clerk, &c. may 
be given in evidence againſt the priſoner, if the witneſſes be 


dead or not able to travel. 


z. Before he commit the priſoner he is to take ſurety of 


the proſecutor to prefer his bill of indictment at the next 
gaol- delivery or ſeſſions, and likewiſe to give evidence; but 


if he be not the accuſer, but an unconcerned party, that can 


teſtify, the juſtice may bind him over to give evidence, and 


upon refufal in either caſe may commit the refuſer to gaol. 


Stam. . C. p. 163. 4. Dalt. cap. 1 16. p. 3 26. (n), 2 C3 P. 
M. c 10. and Dall. cap. 20. p. 55. %ù0ùꝶhh 


And thus far of arreſts by warrant in writing. 
Next come to be conſiderd arreſts by command ore tenus 
or by order. = | 5 8 . 
The chief juſtice, or other juſtice of the king's bench, may 


command ore tenus the marſhal or any of his deputies com- 
monly called tipſtaves to arreſt any perſon, and ſuch com- 
mand is a good juſtification in falſe impriſonment brought, 
altho 1. It be not in writing. 2. Altho no cauſe is expreſſed 
in the command, but only generally to anſwer ſuch things, as 


ſhall be objected againſt him ex parte domini regis. 3. And altho 
the command be ita quod habeas corpus coram capitali juſticiario 
Oc. quandocunque Tc. for it ſhall be intended, when the party 
complains. 4. Altho the defendant declares not in his juſtiti- 
cation, what he did with him in the mean time. P. 11 Car. 


B. R. Throgmorton and Allen, adjudged upon a demurrer. | (*) | 


Altho, as hath been ſaid, a juſtice cannot grant a warrant 
to apprehend all perſons ſuſpected, but mult name their 
names, yet I have known in the king's bench upon a riot 
„ 5 com- 


(in) See the caſe of Scavage and Tare- (1) New Edit. cap. 168. p. 57 2. 
ham, Cro. Elis. 829. where it was ad- (0) New Fatt. cap. 40. p. 106. 
judged, that the time of detainer muſt (% 2 R. A. P. 558. 
not exceed three days. | 


— 


— 
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committed in the night by perſons diſguiſed, and whoſe 
names have not been known, the court hath made an order 
to apprehend perſons, that the party, who was injured, ſu- 
ſpects, and to bring them into the court to be examined, and 
ſuch order of the court is a good warrant for the fri or 
conſtable to do it ; but what is thus done in the higheſt court 


of ordinary juſtice, is not to be a pattern for mans jufti⸗ 
ces or inferior juriſdictions. 


I have now done with arreſts by writs or warrants. 
I come in the next pe to arreſts ex officio without any 
| warrant. 
I an affray be ads in the preſence of a juſtice of peace, 
or if a felon be in his preſence, he may arreſt him, and de- 
tain him ex officio till he can make a warrant to ſend him to 
gaol, but then the warrant muſt be in writing to the gaoler, 
P 23 Car. B. R. Sandford 's caſe, and fo he may by word com- 
mand any preſent to arreſt. Dalt. cap. 117. P. 328. (p) 

A conſtable may ex officio arreſt a breaker of the peace | in 
his view, and keep him in his houſe, or in the ſtocks, till he 
can bring him before a juſtice of peace. 

So if 4. be dangerouſly hurt, and the common voice is, that 
B. hurt him, or if C. thereupon come to the conſtable and tell 
him that B. hurt him, the conſtable may impriſon him till 
he know whether A. die or live. 7. 43 Elix. B. R. Dumbleton 8 
caſe, or can bring him before à juſtice. 

So if a felony de committed, and A. acquaint bias that B. 
did it, the conſtable may take him and impriſon him, at leaſt 
till he can bring him before ſome juſtice of peace. 

But if there be only an affray and not in view of the 
conſtable, it hath been held he cannot arreſt him without a 
warrant from the juſtice; but it ſeems he may to bring the 
oftender before a juſtice, tho not compellible. 

| Laſtly, 1 come to the authority of every private perſon i in 
relation to arrelts of felons. 

If A. commit a felony, B. who is a private . may ar- 
reſt him for that felony without any warrant, nay farther, 
if 4, will not ſuffer himſelf to be taken, but ther reſiſts or 


flies 


(PS) New Edit. cap. 16 9. P. 574. 
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flies ſo that he cannot be taken unleſs he be ſlain, if B. or 


any in aſſiſtance in that caſe of neceſſity kill him, it is no 
felony; de quo antea p. 461. 
If 4. commit a felony in the ſight of B. and B. of: not 


| his beſt endeavours to apprehend om: or to raiſe hue and 


cry upon him, it is puniſhable by fine and impri iſonment. Co. 


P. C. p. 5 3. 


I A. ſtrike B. dungerouſly 1 in the perſende ot C6; may ju- 


ſtify the impriſouning of 4. till he can bring him before a ju- 
ſtice, or deliver him to the conſtable, tho it be no ny” till 


death. ral 
If a hue and cry be levied upon a kay and come to 


the town, B. the conſtable, and thoſe of the town are bound 
to apprehend the felon if in the town, or if not in the town, 
then to follow the hue and cry, otherwiſe they are puniſh- 
able upon an indictment. Co. P. C. cap. 52. 


If the conſtable in purſuit of a felon require the aid of 
J. S. he is bound by law to aſſiſt him, and is finable for his 
neglect. (J) 


If a felony be . in faQ, and A. ſuſp eds B. did it, 


and hath probable caule of ſuſpicion, A. may ſt B. tor it, 
and juſtify it in an action of falſe impriſonment. 2 E. 4. 8. . 


The cauſes of ſuſpicion are many, as common fame, find- 


ing goods upon him, and many more, de quibus vide Dalt. 


cap. 118. (r) 
If a telony be committed, and A. ſuſp ect B. and B. being 


in his houſe refuſe to open the doors or render himſelf, it 
ſeems A. may break open the doors to take him, and fo may 


the conltable, if A. acquaint him therewith, eſpecially if 4. 
be prelent, 13 E. 4. 9. 4. tho (as hath been ſaid) my lord 


Coke, 4 Inſtit. 177. be to the contrary, yet the common 


practice and opinion hath obtaind in that caſe againſt my lord 


Coke, Dalt. cap 98. b. 249. (J) cap. 78. 5. 204. (0 7 E. z. 
16. b. 


There are ſpecial caſes where a conflable having received 
information of the miſdemeanors lollowing, or any private 


I perſon 
13 H 1. 10. B. Ned Hajit. P. 482. 
r) New Edit. cab. 150. (% New: (dit. P. 46. 


— 
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perſon without a warrant may arreſt and break open doors to 


arreſt, if they within refuſe to open them upon demand, or 


to deliver up the party. 


1. Where a felony or treaſon is committed, and the offen- 
der is within the houſe. 


2. Where a felony or treaſon is committed, and a man 


ſuſpects J. S. who is in the houſe, and hath probable cauſe. 

of Rk fuſpicion, tho the party be not indicted. 7 E. z. 16. b. 
13 E. 4. 9. 4. 

Where 4. hath dangerouſly Sd B. and then 4. 


| flies i into the houſe, whether it were done in the preſence of 


the conſtable, or him that arreſts or not. 7 E. z 46; b 
Crompt. 171. 4. 


Where there is an affray ads; in a 1 ad the 


dies are ſhut, and are refuſed to be opened, during ſuch 
affray the conſtable or any other may break. open the doors 


to preſerve the peace, and prevent bloodſhed; but after the 


affray it cannot be done without a warrant, unleſs a man be 


dangerouſly wounded or killed in the affray. 


Yet to avoid queſtion in theſe caſes, it is beſt to obtain 


the warrant of a juſtice, if the time and neceſſity will permit. 


When a private perſon hath arreſted a felon, or one ſu- 


{pected of felony, he may detain him in cuſtody till he can 
Wala diſmiſs himſelf of him; but with as much ſpeed 
as conveniently he can, he may 3 either of theſe things. 


1. He may carry bim to the common gaol, 20 E. 4+ 6. 6. 


but that is now rarely done. 


2. He may deliver him to the conſtable of the vill, =D 
may either carry him to the common gaol, vide 4 E. 3. cap. 
10. or to a juſtice of peace to be examined, and OE pro- 
ceeded againſt as cafe ſhall require. 10 E. 4. () 17. b 
3. Or he may carry him immediately to any juſtice of 
peace of the county where he is taken, who upon examina- 


tion may diſcharge, bail, or commit kin, as the caſe ſhall 


require. 


7 E | And 


(u) This is the me vear with 49 II. 6. and is ſo printed in the year- 
ook. 
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And the bringing the offender either by the ade © or 
private perſon to a juſtice of peace is moſt uſual and ſafe, be- 
caule a gaoler will expert: {1 Mitrimus for his warrant of de- 


taining. 


And thus far > arreſts. 


0 IT AP LI. 


Of felony by voluntary eſcapes, and touch- 


ing felony 5 — felons. 


His in the Genie N ſaid ſomewhat of arreſts, 


it remains that ſomewhat be ſaid touching thoſe felo- 


nies, that relate to the of Jus: arreſted or im- 


riſond. 


And theſe eleapes, are of three kinds, 1, By the perſon 
that hath the felon in his cuſtody, and this is properly an 


eſcape; and 2. When the eſcape is cauſed by a ſtranger, and 


this 1s ordinarily called a reſcue of a felon. 3. By the party 


Hhimſelf, which is of two kinds, viz. 1. Without any act of 
force, and this is « limple eſcape, 2. With an act of force, viz; 


by breach of priſon. 

As to the firſt touching an los ſafferd by the perſon, 
that hath a felon in cuſtody, which is properly an eſcape ; 
and this is of two kinds, voluntary or negligent. 

And firſt concerning the voluntary eſcape. 

A voluntary eſcape 3 is when any perſon having a felon law- 


fully in his cuſtody voluntarily permits him to eſcape from 


it or go at large, and this is telony 1 in caſe the perſon be im- 


pritond for felony, and treaſon in caſe the perſon be impri- 


— „ 
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ſond for treaſon, for the latter enk hath been ſaid be- 


fore; touching the former in this place. 


And altho Mr. Stamford, Lib. I. cap. 26, 27, 28, 29, zo, 


31. hath collected almoſt all that can be well laid in this caſe, 
yet I ſhall proceed diſtinctly herein. 


And therein I ſhall as near as I can obſerve this Ger 


1. I ſhall conſider who ſhall be ſaid a felon, whoſe eſcape | 
makes a felony in him, that voluntarily ſuffers it. 2. What 


ſhall be ſaid a having of ſuch a felon in his cuſtody. 3. Who 
{hall be ſaid a perſon lawfully having ſuch a felon in his cuſtody. 


4. What ſhall be {aid a voluntary eſcape of ſuch a felon out 5 


of his cuſtody. 5. Who ſhall be {aid voluntarily to ſuffer ſuch 


a felon to eſcape. 6. What is the offenſe of ſuch a voluntary 


permiſhon of an eſcape, and where, and how puniſhable. 


And tho J apply theſe particulars to a voluntary eſcape, 
yet many of them are applicable unto and uſeful for the 
learning of a negligent eſcape. 


I. Who {hall be ſaid a telon, whoſe voluntary eſcape i is 


felony 1 in him that ſo permits it. 
If 4. give B. a mortal wound, and 6 B. die the con- 


ſtable takes 4. into cuſtody e HE with or without a juſtice 8 
warrant, and then lets him voluntarily elcape before B. is 


dead, and then B. dies, tho as between 4. and B. or A. and 


the king, this is a felony from the ſtroke given, and the at- 
tainder of A. as to the forfeiture of his lands relates to the 
ſtroke, yet this is no telony 1 in the conſtable, but only a miſ- 
demeanor puniſhable by fine and impriſonment. 11 H. 4. 


12, b. Plowd. Com. 258. b. 
If A. be indicted for felony, and W by Capias, or by 


the warrant of a juſtice, or by the conſtable, Oc. and com- 


mitted to priſon, and the gaoler ſuffer 4. to eſcape volunta- 


rily, this is the eſcape of a felon, tho 4. be not attainted ar 


the time of the eſcape, but the vaoler {hall not be arraigned 


thereupon till after the attainder "of A. de quo infra. 
If a felony be in fact committed, and the conſtable takes 4. 


upon ſuſpicion of felony, and 5 voluntarily ſuffers him to 


go at large, tho A. be not then ind icted, yet this is a felonior 8 
elcape 
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eſcape in the conſtable, tho 42 Af. 5. be otherwiſe (a), yet 
44 Aix 12. Dy. 99. a. 43 E. 3.36. 4. accord. (b) 8 

And altho the conſtable be well aſſured after the arreſt by 
him made, that 4. was not the perſon that did it, yet he 
may not by the law diſcharge him, but muſt bring him be- 
fore a juſtice, who may upon due circumſtances diſcharge, 


bail, or commit him, as he fees cauſe ; but the conſtable, if 


he diſcharge him, is finable. Be 
But if the conſtable after the arreſt finds certainly, that 


there was to felony committed, it is held he may diſcharge 
him both without danger of felony, (which is true,) and with- 
out any danger of fine and impriſonmert, 13 H. 7. Kelw. 3 4. 


a. b. but then it is at his peril, if in truth there were a fe- 


 lony committed, and the party be guilty; ſed de his vide in. 
fra Dalt. cap. 106. p. 27 1. accords. 5 1888 


If A. be committed for petit larciny, and ſo it appear by 
the charge of his Mittimus, and the gaoler let him at large, 
chis is a contempt, for which he ſhall be fined, but not felony 
in the gaoler ; ſo if he were convicted of petit larciny beſore 
the eſcape. Stamf. P. C. Lib. I. cap. 27. p. 3 3. b. 8 E. 2. Co- 
Fo nm „„ 
So if a man be originally committed for manſlaughter per 


infortunium or ſe defendendo, or were convict only ſe defen- 

| dendo or per infortunium, and afterwards the gaoler ſuffer him 
voluntarily to eſcape, it is no felony ; but if the commitment 
or indictment were for manſlaughter, tho in truth it were 


but ſe defendendo, yet prima facie a voluntary eſcape is indict- 


able as felony, tho in eventu it may fall out otherwiſe ; de 


quo infra. 
3 „ EW. 


: (a) That was the caſe of a negligent any reſolution of the court, but only 


(not a voluntary) eſcape, and for that 
reaſon could not be felony, tho it is there 


given as a reaſon, why it ſhould not be 
adiudged an eſcape, becauſe the thief 
was not taken with the 724:nouvre, nor 
at the ſuit of the party, nor indicted of 
felony. | 5 | 

(b) This caſe is plainly the ſame with 
44 Alix. 12. and ſeems to be the caſe of 


a voluntary eſcape; it does not report 


ſays, that the bailiffs, who let the thief 
go, altho he were not indicted, were 
charged with an eſcape 3 and a fre is 
added at the end of the caſe : And as to 
the caſe in Dyer, that was not the caſe 
of the perſon arreſting letting the thief 
go, but of a third perſon's reſcuing him, 
and that is ſaid to be felony, altho he 
was not indicted. See 1 E. 3. 16. C. 


(c) New Edit. P. 511. 


Hiſtoria Placitorum Corong. 593 


If A. be indicted of murder for the death of B. and par- 
doned or acquitted within the year, but left in gaol till the 
year be elapſed upon the ſtatute of 3 H. 7. cap. 1. that the 
wife may bring her appeal if ſhe pleaſe, and after that acquit- 
tal and within the year the gaoler ſuffer him voluntarily to 
eſcape, it is felony prima facie, and the gaoler may be indicted 
for it as felony; but if the wife bring not her appeal within 
the year, or bringing her appeal A. is acquitted, the gaoler 
ought to be acquitted : vide infra Plowd. Com. 476. U. 
If 4. commit felony, and being convicted prays his clergy, 
and the court take time to adviſe upon it till another ſeſ- 
ſions, and in the mean time he is left in gaol, as he ought 
to be, and the gaoler voluntarily ſuffer him to make his 
eſcape, this is felony in the gaoler, for ſuch a priſoner ſtands 
et under a conviction of felony, and therefore is not by law 
bailable, but if the felon be retaken and hath his clergy, the 
felony in the eſcape is purged, and the gaoler is not indictable 
after, or if indicted before the clergy allowd, he is to be ac- 


oo ro 
If A. be indicted of felony, and hath his clergy, but is 
continued for {ix months in cuſtody for his farther correction, 
according to the power given by the ſtatute of 18 El cap. 7. 
and the gaoler ſuffer him to eſcape voluntarily, it is a miſde- 
meanor puniſhable by fine and impriſonment, but no felony. | 
If a man be deliverd to the ordinary as a clerk convict 
upon his own confeſſion, or as a clerk attaint, in which caſes 
he ought not to be admitted to purgation, and the ordinary 
notwithſtanding admit him to his purgation, and ſet him at 
large, this at common law had been a miſdemeanor fine- 
able, but it ſeems it had not been felony in the ordinary, for 
in thoſe times there was a pretenſion, that a clerk was not 
within the temporal juriſdiction ; but the law concerning pur- 
gation is alterd ſince by the ſtatute of 18 El cap. 7. and ocher 
ſtatutes 3 de quo infra 21 Aſſiz, 12. 9 E. 4. 28. 
Thus far what ſhall be ſaid a felony. © 
II. What {hall be {aid to be a having in cuſtody. 
Every man is bound by law to purſue and take a felon, 
and if he make not purſuit, he is fineable. 


IM | But 
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But if 4. commit a felony in the preſence of B. and B. ne- 
ver takes him nor attempts it, this 1s not felony in B. for B. 
had him not in his cuſtody. 

So it is if A. commits a felony, and B. receives him know- 
ing him to be a felon, and then B. voluntarily ſuffers him to 
depart, tho the receipt makes him acceſlary after, yet it is 
no eſcape by B. becauſe he never arreſted him, and ſo had 
him not in cuſtody. 9 H. 4. 1. (4) „„ 
If A. being acquit of felony judgment is given, that 

he ſhall go free paying his fees, tho the gaoler lets him go 
before fees paid, it is not felony, for by that judgment he is 

no longer in cuſtody as a felon. 21 H. 7. 17. 

If the conſtable arreſt a man for felony, and bring him to 
the gaol, and the gaoler refuſe to receive him, yet in law he 
is in the cuſtody of the conſtable, and if he lets him go, he 
is chargeable in an eſcape. 10 fl. 4. 7. a. Eſcape 8. | 
If 4. have a franchiſe to have the cuſtody of felons in his 
gaol [for three days] (e), and then to deliver over to the ſhe- 

riff or county-goal, and after the three days he offers him to 
the county-gaol, and the gaoler do not receive him, he yet 
remains a priſoner to A. and if he ſuffer a voluntary elcape 
it is felony, 27 AN 27. yet in both theſe cafes the gaoler 
is puniſhable for not receiving the felon by 4 E. 3. cap. 10. 
If 4. arreſt B. of felony, and deliver him to the conſta- 
ble or to the vill, and they receive him, A. is diſcharged of 
the cuſtody, and the eſcape after is chargeable upon the con- 

{table or vill, and if the conſtable or vill deliver him to the 
ſheriff or his gaoler, and he receive him, the conſtable and 
vill are diſcharged of the cuſtody, and the ſheriff or gaoler 
is Chargeable with the eſcape after. 3 E. 3. Coron. 328, 337. 

As touching eſcapes without arreſts they belong not to this 
title of voluntary eſcapes; ſed hec vide infra & ſupra. 
I 4. the ſheriff of B. hath a felon in gaol, and then C. is 
made ſheriff, till the priſoner be turned over by indenture to 
the new ſheriff, the cuſtody of him remains in A. and he or 

7 | „ 


(4) 24. . ; | the argument, and are mentiond in the 
(e) Theſe words are not in the origi- caſe here quoted by our author, viz, 27 
nal AS. but yet are plainly ſuppoſed in A/iz. 27. | 


— — 
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his ks} is chargeable for a 8 © HY and his gaoler 
chargeable for a voluntary eſcape. 

If the bailiff of a franchile, that hath a gaol, hath the cu- 
ſtody of a felon, he 1s chargeable for his elcape, and not the 
ſheriff or his gaoler. 

III. Who ſhall be ſaid a perſon lawfully having the cuſtody 


of a felon: this hath been touched in the former leCtion, ; 


bur now ſhall be farther proſecuted. 
If A. a meer private man knows B. to bete committed a 


h, he may thereupon arreſt him of felony, and he is 


lawfully in the cuſtody of A. till he be diſcharged of him by 
delivering him to the conſtable or common gaol ; and there- 
fore if he voluntarily ſuffer him to elcape out of his cuſtody, 
tho he were no officer, nor B. indicted, it is felony in A. 

So it is if a felony be in fact committed, and 4. hath a 
probable cauſe to ſuſpect B. and accordingly ſuſpeQs and ar- 
reſts him, B. is lawfully in the cuſtody of A. for ſuſpicion of 


telony ; ; and if he voluntarily lets him eſcape, it is felony in 


4. in eventu, viz, if B. prove really guilty of the felony. 
And accordingly if 4. deliver the party ſo arreſted to the 
conltable's cultody, he 1s lawfully 1 in his cultody, and if he 


ſuffer the eſcape voluntarily, it is felony in eventu. 44 


40 Gig. 12. 


If a juſtice of peace make a Mittimus to the duke for fe- 
lony with an unapt concluſion, as till the juſtice give order for 
his delivery, whereas it ſhould be till he be deliverd by due 
courſe of law, tho this warrant be not formal, yet the felon 

is lawfully in his cuſtody, and if he let him voluntarily eſcape, 


it is felony, for he is ſufficiently alcertained of the crime 


with which he is charged. 

And it ſeems to me, if the Mittimus be —— and con- 
tain no certain cauſe, tho the gaoler is not bound to receive 
him upon ſuch a Mittimus, yet if he be acquainted what the 


crime is, for which he is committed, if he lufter him vo- 


luntarily to elcape, it is felony, 
For if a private perſon or a conſtable arreſt a man for fe- 
lony, and carry him to the common gaol, (as he may do by 


law, T31 E. 4. 9. and the gaoler i is bound to receive him by 
the 


— — - — _ _ — 
— — — — — — — — - 1 — 
—— 2 — — —— — — — — hos - * — 
2 T — — — — on _ 
— — — = — = — — - 
—— — = = — - = 2 


— _ — 
— — 


— —————— 


as — 


pate — 


| 
h 
| 
j 


i 
| 


| 


= —— 
— === - = 
2 — i 


— — 2 — 5 92 — 22 — 
K es ee e . —¼—᷑—ͤ—ͤ—Ä2⁵——ꝛ !! — 


—— — 


— —— 
: 2 

APD LE ama wy 

2 


— - = — — —— — 
> —— - — 


— — — 
— 

—— — 

—— — 


— — — 


— . . — 


—— — 
— — 


—— — ä —— — 


——_—— — 2 — 
— — — 
— — — cw — — 


$ oa * * 
= — —— — ——— — : 
— — — ᷑w—̃e. 


—— 
— 


= — — _ — 
2 — 2 — 8 — ——— 
of nth 4 * ? 
"de — — 
— — bo — — — - a - — 
= — 7 2 2 _— * — 


596 Hiſtoria Placitorum Coronæ. 


the ſtatute (f) of 4 E. z. cap. 10.) if the conſtable or perſon, 
that delivers him, acquaints the gaoler it is for felony, it is at 
the peril of the gacler if he lets him eſcape, and yet there 1 1 
no Mittimus in that caſe, but a notice ore tenus. 


The ſtocks is the priſon of the conſtable, and ſo long as 


he is in the ſtocks he is in the conſtable's cuſtody, and there- 


fore if the conſtable wiltully let a felon eſcape out of the 
ſtocks and go at large, it is felony in the conſtable, unleſs it 
be to bring him to a Jos, or tO a ſafer or more convenient 


: cult. 


IV. What ſhall be ſaid a alina ape 1 a felon i in cu- 


ſtody, for it mult be a voluntary eſcape to make felony. 


If the priſoner be reſcued, or reſcue himſelf againſt the 


will of him, that hath him in cuſtody, this is no voluntary ; 
eſcape, nor is the gaoler, &c. puniſhable for the ſame. 


1 the priſon be fired, and the gaoler lets out the priſon- 


ers, there being no other means to ſave their lives, and uſes 
the beſt means he can by his officers and irons to keep them 
Hafe, and this without fraud, or if enemies force him to open 
the priſon doors, and he doth it to ſave his life, it excuſeth 


from felony. 


And if it be done by MEE tho this excuſe not the gaoler 
Or ſheriff | in civil actions, but he is liable to an action of debt 


or upon the caſe for the eſcape, becauſe the ſheriff hath his 


remedy over, yet it excuſeth the gaoler from felony and allo | 
from a fine, if it be vis major, quam cui reſiſti poteſt. 
If a juſtice of peace bail a perſon not bailable by law, it 


excuſeth the gaoler, and it is not felony in the juſtice, but a 


negligent eſcape, for which he is fineable at common law, 25 


E. z. 39. (g), and by the juſtices of gaol-delivery by the ſta- 


tute of 1 © 2 P © M. cap. 1 


And the like in caſe of a ſheriff under-ſheriff, conit:able, 
bailiff of a liberty bailing one, that is not by law bailable, 


it is not a voluntary eſcape, at leaſt unleſs done by deſign to 
deliver the priſoher for ever, but it is a negligent eſcape pu- 


55 8 niſhable 


Cf) This 3 obliges the gaoler to (g) In the laſt edirien of the year- 


receive felons by the delivery of the books, which is in this place miſpages, 
conſtables or townſhips, but ſays nothing it is 25 E. 3. 82. 4. 


as to the delivery by private perſons, 


2 


——_—_ 
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niſhable at common * or according to the ſtatute of 


3 E. 1. cap. 15. by loſs of office, fine, and three years im- 


priſonme nt. 


And therefore I think, that if a juſtice of peace bail a per- 
ſon, that confeſleth a felony before him, it is no voluntary 


eſcape, but fineable as above, for it is error ſcientie, 2 R. 3. 10. 


contrary to the opinion of Crompt. 3 9. a. Dalt. p. 276. (h) 


If a gaoler voluntarily licence a felon to wander out of 


the bounds of the priſon and to return again, if the priſoner 
return again to the gaol before the gaoler be indicted, ſo as 
he be in cuſtody, it is held by ſome this will not exculs a vo- 
| luntary elcape as to the point of felony, but certain it is that 
it is puniſhable as a miſdemeanor, and if he had never re- 


turned, it had been ſuch an eſcape, as would have been felo- 
ny, tho perchance the licence were ſpecial to go out and come 
in at night. 22 E. 3. (oron. 242. 8 E. 2. Coron. 43 1. becauſe 


he cannot apport ion his own wrong and breach of duty. 

V. In whom the voluntary eſcape ſhall be. 

In all civil cauſes the ſheriff is to be reſponſible, or the 
gaoler at election, as if the gaoler, or bailiff of a ſheriff ſuffer 
either voluntarily or negligently an eſcape of a perſon impri- 


ſond for debt, the ſheriff is chargeable with an action upon 
the eſcape, for the gaoler or bailiff is the ſheriff's officer or 


- miniſter, and gives him ſecurity. 14 E. 3 cap. $5.3 9 H. 7. 
| cap. 180. 


But if the gaoler being placed there by the ſheriff voluntarily 


ſuffer a felon in his cuſtody to eſcape, this in as much as it 
reacheth to lite is felony only in the gaoler, that was immedi- 


5 ately truſted with the cuſtody, not in the ſheriff. 


But whether the eſcape was voluntary or negligent, yet 


the ſheriff may be indicted for it ſo as to ſubject him to a 


great fine and impriſonment for the offenſe o his gaoler, 
tho not to make him guilty of felony. Dalt. cap. 106. 
p. 273. (i), Doctor and Student 4 2. (k) 


For the eſcape muſt be voluntarily permitted in him that 


permitted it, which could not be in the high ſheriff, tho it 
were ſuch in the gaoler, for he was not privy to it, and 
7 N therefore 

(„% New Edit. P. 512. (i) New Edit: f 509. 0D Dialer, 5, 80 43. 
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therefore could not do it Jellies, but it was a . eſcape 

in him in truſting ſuch a perſon with the cuſtody of his pri- 

ſoners, that would be falſe to his truſt, and therefore the ſhe- 
riff ſhall pay, but not corporally ſuffer for the miſcarriage of 
his gaoler. 

But if the gaoler were a gaoler in fee, as antiently conſta- ; 

bles of caſtles were, the ſheriff ſhould not anſwer in am 

kind for the default of ſuch gaoler or conſtable ; but now by 
the ſtatutes of 14 E. 3. cap. 10. and 19 H. 7. cap. 10. gaols 
of counties are rejoined to the counties. 

But for eſcapes committed by gaolers of gaols f in particular 

franchiſes, as the Gate- houſe at Weſtminſter belonging to the 

dean and chapter of Weſtminſter, eſcapes there permitted con- 
cern not the ſheriff, but the * gaoler and lord of the 

franchiſe. * 

Vl. How and in what manner, and before wha felonious 

eſcapes {hall be determined, tried and adjudged. 

1 & is to be known, that I may ſay it once for all, altho 
the felony for breaking of priſon may be heard, tried and de- 
termined before the felony, for which he was committed, as 
hall be ſaid; yet in cafe of a felony for the wilful eſcape or 

reſcue of a 1 committed to priſon for felony, tho the 5 
party, that voluntarily permits ſuch eſcape or reſcues the pri- 
| loner, may be indicted for thele offenſes as felonies before the 

principal felony in him, that eſcapes or is reſcued, be tried, yet 

he ſhall not be arraigned or put upon his trial, till the prin- 
cipal be convicted or attainted; and the reaſon is, becauſe 
poſſibly the perſon eſcaping may be found not guilty, or if 
owlty, yet of ſuch a fact as is not capital, as of petit larci- 
ny, fe defendendo, per infortunium, in which caſe the reſcuer 

or officer ought to be diſcharged : nay, if the principal * 

{on be only convict and not attaint, but hath his clergy, I 

think the gaoler or reſcuer ſhall never be put to anſwer to 

the eſcape or reſcue, but be diſcharged, as the acceſſary, where 
the principal hath his clergy, {hall be diſcharged thereby, for 
the reſcuer and ofticer, that permits the eſcape, are a kind of 


acceſſaries. 
1 c | But 
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But in theſe caſes the gaoler or reſcuer may be fined and 
impriſond for their miſdemeanor, but ſhall not be charged with 
telony, where the principal is diſcharged. 2 Co. Inſtit. p. 592. 
Again, it is to be remembred, that there is a voluntary 
eſcape before indictment, and a voluntary eſcape of a party 
C'. = ED” Fo 
I. If the party that eſcapes were not indicted at the time of 

the eſcape voluntarily permitted, the indictment of the gaoler 
(and ſo in caſe of a reſcue) ought to ſurmiſe, that de facto 
a felony was committed, and that the perſon eſcaping was 
impriſond for that felony or ſuſpicion of it. . 

And I need not ſay this mult be proved upon the evidence 
againſt the gaoler, for, as I ſaid before, the gaoler cannot be 
_ arraigned till the principal be attainted by verdict, confeſſion, 
or outlawry, and the record of ſuch attainder muſt be 
ſhewed or proved. a e 

2. But if the party that eſcaped were indicted, and ſo taken 
by Capias, and then eſcape, tho, as J ſaid before, the gaoler 
or reſcuer cannot be arraigned and tried till the principal be 
attainted, yet the indictment for the eſcape or reſcue need 
not ſurmiſe a felony done, but only recite the ſubſtance of 
the indictment againſt him that eſcapes. 1 E. 3. 15. b. 2 E. z. 
am - Ei: N . 
And the like law is in caſe of felony for breach of priſon. 
2 Co. Inſtit. p. 590. „ 1 „ 
Again it is to be known, that as to the voluntary ſuffering of 
an eſcape or reſcuing of a felon, tho the felony be not within 
clergy, yet the eſcape or reſcue are within clergy, and tho the 
priſoner were mdicded or attainted of ſeveral felonies, yet the 
eſcape or reſcue of ſuch a priſoner makes but one felony, and he 
{hall be indicted but of one eſcape; but if A. and B. be in- 
dicted of one felony, and the gaoler voluntarily ſuffer both 
to eſcape, the gaoler may be indicted ſeverally for both. 
The means of bringing an officer to judgment cannot be 
barely by the calling of the record of the priſoners over, as 
is uſually done in the king's bench, becauſe tho this may be 
a ſufficient cauſe to convict of a negligent eſcape, yet it 
cannot appear thereby, that it is voluntary; the marſhal or 

gaoler 
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gaoler may be fined upon a record thereof made, but he can- 
not be convict of a felony, 39 H. 6. 3 3. but there muſt be 
an indictment or preſentment of the felonious and voluntary 
eſcape. „ . : 
1 And tho by the ſtatute of Weſtm. 1. cap. 3. (1) amercements 
upon the country for the eſcapes of felons cannot be ſet but 
by the juſtices in Eyre, or by the king's bench. 2 1 A% 12. 
27 Aſſiz, 27. or, as it ſeems, by juſtices of general oer and 
terminer ; yet the hearing and determining of eſcapes is at 
this day within the juriſdiction of juſtices of peace, or any 
other juſtices, by the ſtatutes of 1 R. 3. cap. 3. 31 E. z. 
5 rr TE 
And thus far concerning voluntary eſcapes of felons, where 
it is felony and where not. - 
In the next chapter I ſhall ſay ſomething concerning neg- 
ligent eſcapes, tho this hath been before cap. 50 in part handled. 


——— : 


er ut. 
Touching negligent eſcapes. 


NFgigent eſcapes of felons are not felony, but puniſhable 
1 by fine upon the parties, that ſuffer them. N 

Iheſe negligent eſcapes are of two kinds, 1. By an officer 
or {ome particular perſon or perſons, that hath a felon in 
cuſtody, 2. Or by vills or townſhips, whether the ſelon be 
taken and in cuſtody, or not taken. 

I. Firſt as to negligent eſcapes by officers or particular 
erſons theſe things are conſiderable. „ 

1. What ſhall be ſaid a negligent eſcape. 2. What the 
conviction of ſuch negligent eſcape. 3. What the puniſh- 
ment of it, and by whom. 

3 1. A 
(!) 2 Co. Inſt. 165. 


Of 
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1. As to the firlt of theſe, what ſhall be ſaid a negligent 
eſcape hath been partly before deſcribed, only ſome things 
I ſhall add. | . 1 

If a priſoner for felony break the gaol, this ſeems to be a 
negligent eſcape, becauſe there wanted either that due ſtrength 
in the gaol, that ſhould have ſecured him, or that due vigilance 
in the gaoler or his officers to have prevented it, and therefore 

it is by law lawful for the gaoler to hamper them with irons 
to prevent their eſcape (a), and if this ſhould not be conſtrued 
a negligent eſcape, gaolers would be careleſs either to ſecure 
their priſoners, or to retake them that eſcape, if he ſhould 
in ſuch a caſe be exempt from pecuniary puniſhment ; and 
we ſee by daily experience in civil cafes of men in execution 
or arreſted for debt, if they break priſon, the ſheriff is charges 
able. e ;;; rn hg 
But if a private perſon arreſt a felon, and he eſcape by 
force from him without any default in him, tho the town- 
{hip ſhall be amerced, as ſhall be ſaid, yet it ſeems it excu- 
ſeth the party, for he being a private perſon cannot raiſe 
power to take or detain a felon. es | 


But if a ſheriff, bailiff, conſtable, or other officer hath the 
cuſtody of a priſoner bringing him to the gaol, it ſeems that 
a {imple eſcape by the reſcue of the priſoner himſelf doth not 
excule him à toto, though it may à tanto, becauſe he may 
take ſufficient ſtrength to his aſſiſtance; but if he be reſcued 
before he be brought to gaol, quere, whether it be not an 
excule of an eſcape, as in caſe where a man is arreſted upon 
a meſne proceſs, and in carrying to gaol be reſcued, the re- 
turn of the reſcue excuſeth the ſheriff, 39 Eliz. C. B. Croke, 
n. 22, Conyers cale ; but it is no excuſe if he be taken in 
= — . execution 


(a) And therefore this liberty can only 72072 angeant, nec cos torqueant vel redi. 
be intended, where the officer has juſt azz, fed omm ſevitia remota pierateque 
reaſon to fear an eſcape, as where the adhibira judicia debite exequantur, Flet. 


priſoner is unruly or makes any om Lib. I. cap. 26. and the Mirror of Ju- 
to that purpoſe, but otherwiſe, notwith- 


ſtanding the common practice of gaolers, it 
ſeems altogether unwarrantable, and con- 
trary to the mildenſs and humanity of the 
laws of England, by which gaolers are 
forbid to put their priſoners to any pain 
or torment ; ſee Co. P. C. p. 34 © 35- 
Cuſtodes gaolarum ꝓænam ſibi commiſſis 


tices, cap. 5. F. 1. 1. 54. ſays, It is an 
abuſe that priſoners ſhould be charged 
with irons, or put to any pain before 
they be attainted of felony ; and lord 
Coke in his comment on the ſtatute of 
Weſtm. 2. cap. 11. is expreſs, that by 
the common law it might not be done, 
2 Inſtit. 381. | | | 
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execution and reſcued, for there the ſherift ſhall be anſwer- 
able notwithſtanding the reſcue, but it ſeems the reſcue is no 


excuſe in caſe of felony. 3 E. 3. Coron. 328, 337. () 


And upon the ſame reaſon it is, that if a felon be attaint 
and be carried to execution, and be reſcued from the ſheriff, 
the ſheriff is puniſhable notwithſtanding the reſcue, for there 
is judgment given, and the ſheriff ſhould have taken ſuffi- 
_ cient power with him, and therefore in that caſe the town- 
hip is not fneable: wide 27 , hen 
If a priſoner for felony be in gaol and eſcape, and the 
gaoler purſue after him, he may take him ſeven years after, 
tho he were out of his view, 13 E. 4. 9. 4. 14 H. J. 1. a. 
but that will not excuſe the gaoler from a negligent eſcape, 
tho it may excule à tanto; for if the gaoler hath once loſt 
the view of his priſoner, tho he take him after, it is an 
eſcape, but if he retake him upon a freſh purſuit, and hath 
{till the view of him, it is no eſcape, nor puniſhable. 8 E. 2. 
Coron. 400. 22 E. 3. Coron. 236. M. 28 E. z. Rot. 32. Rex. 
Hertf. Caſus Abbatis Sancti Albani. M. 45 E. 3. Rot. 17. in dorſ. 
But if a man be arreſted for felony, and in bringing to 
gaol by the ſheriff's bailiff or conſtable he makes his eſcape, 
and they follow him and keep the view of him, but cannot 
take him without killing him, whereby he is kild in the pur- 
ſuit, yet the ſheriff or conſtable, or townſhip, that let him 
eſcape, ſhall be fined for the eſcape, becauſe tho the party 
be kild in the freſh purſuit, he cannot now be brought to 
judgment, and yet by his flight, if preſented by the coroner, 
he forfeits his goods. 3 E. 3. Coron. 328 and 345. 
If a felon eſcape out of the gaol by negligence, tho the 
aoler be fined for it, he may retake the felon at any time 
after, for the felon ſhall not take the advantage of his own 
wrong, or the gaoler's puniſhment, but his retaking ſhall not 
diſcharge the gaoler's fine, and fo is the book to be intended. 
13ES+%6 | 
2 2, Touch- 


( Theſe caſes, as alſo Coniers's caſe that a ſheriff ſhall be liable in caſe of 
here mentiond, prove nothing particu- an eſcape, T- 3 
larly as to a reſcue, but only in general, 


ä 
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2. Touching the conviction of a negligent eſcape. 


Ihe proper way of conviction is by preſentment and trial 


thereupon. 


Yet where the priſoners be of record in a court, if the 


gaoler being called cannot give an account where a priſoner 
is, this is a conviction of an eſcape, but ſeems not to be pre- 


ſently a conviction of a voluntary eſcape, unleſs the gaoler 
confeſs it: vide 27 H. 6. 7. 39 H. 6. 33. ſo in ſome cafes 
the coroner's roll is a conviction of an eſcape, vide 3 E. 3. 


Coron. 3 5 2. {o if the dozeners preſent a felon taken and de- 
liverd to the ſheriff by the vill, but ſhew not what ſheriff 
2 E. z. Coron. 3 45. (c) „„ = 
Where an officer is to be charged either with a voluntary 
or negligent eſcape, the bare preſentment of the elcape by 
the grand inquelt or the dozeners in Eyre, or upon a com- 
miſſion of Oyer and Terminer, or in the king's bench, is not 


alone ſufficient to convict the officer, becauſe upon his con- 


viction, tho but of a negligent eſcape, he is to be fined. 
But if the dozeners in Eyre or in the king's bench preſent 
the eſcape of a felon, whereby the vill is to be amerced, be- 
cauſe this is but an amercement, and the juſtices may [not in 
this caſe (d)] ſet a fine but an amercement, de minimis non 


curat lex, and, therefore the preſentment is not traverſable : 


wide 3 E. 3. Coron. 291. & ibidem 3 E. 3. Coron. 328, 346. 
Stan}. PG Lib. 1. cad 33. fob 35: be ðᷣͤ v 
An eſcape is preſentable in a leet, but they cannot ſet a 
common fine or amercement there, but it ought to be ſent 
to the next Eyre Tc. or may be removed into the king's 
bench by Certiorari, and there the common fine or- amerce- 
ment ſet; and this by the ſtatute of Weſtm. 1. cap. 3. 


3. As to the puniſhment of a negligent eſcape by an offi- 


cer or other that hath the felon in cuſtody, it is by fine and 


impriſonment. | hg 


(c) The words of the book are, 
When the dozen preſent, that a felon “ 


with him, or if they do not find how 
is taken for felony and deliverd to the 


© he got out of his cuſtody according to 


in Eyre, if they do not ſay to what “ judged an eſcape in the ſheriff, 
ſheriff by name, for a man may inquire (4) Theſe words are wanting in the 
« his rolls to ſee whence the priſoner MS. but the ſenſe of the place ſeems 
« comes, Cc. and if they do not find in plainly to require them. | 


« the ſheriff's roll, that he was charged 


ſheriff, they adjudge it for an eſcape * the law of the land, it ſhall be ad- 
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If the felon be attainted it is ſaid, that the fine is to o be an 
hundred pounds, and if he be only indicted, then an hun- 
dred ſhillings, Stamf. P. C. p. 3 5. but the tine in truth is more 
or leſs according to the quality of the offenſe, and ſome- 
times of the offender: vide 3 E. 3. Coron. 370. a bilop imed 
one hundred pounds for an eſcape. 

Coia in Scaccario M. 36 E. 3. n. 5. The nh of a ca. 
ſtle under the duke of Lancaſter permitted a negligent eſcape; 
It was ruled 1. That in default of the conſtable the duke of 

Lancaſter, that put him in, ſhould be fined. 2. That tho the 
| duke were dead, yet his executors ſhould be fined (e), and 
they were fined five pounds for negligent eſcape. j 

II. I come to thole fines, that are for eſcapes of felons ei- 
ther before or ſometimes after arreſt. . 
And this is that, which is ſet upon vills, towns, cities, 
and ſometimes upon hundreds and counties, and is uſually 
called eſcapium, and thoſe, that have franchiſes to be quit 
de murdro, latrocinio, eſcapiis, are intended of thoſe common 
| fines ſet upon vills or hundreds for thoſe offenſes, and then 
he, that hath ſuch a liberty granted by the king to be quit 
de eſcapiis, hath a diſcharge for the rate or portion of ſuch a 
common fine or amercement, that comes to his ſhare ; and 

this franchiſe or liberty generally granted to be quit de eſcapiis 
extends not to voluntary eſcapes by officers or others, but as 
I ſaid, to the rate or portion chargeable upon them by ſuch 
common fine or amercement for negligent eſcapes. 

If a murder, manſlaughter or killing of a man ſe defen- 
dendo be committed in a vill not incloſed in the day-time, 
and the murderer, Tc. be not taken, the vill ſhall be a- 
merced, altho it be done after ſun-ſet, before day-light 
be gone, 22 E. z. Coro. 238. 3 E. 3. Coron. 293, 302. 
3 HKI. FR 
And if the murder be committed in a town encloſed in 
the day or night, and the murderer or manſlayer eſcape, the 
town ſhall be amerced, becauſe by the ſtatute of Wincheſter | 
they ought to keep their gates {hut from tunſet to lunciling, 
3 E. Ze Coron. 299. 3 H. 7. cap. 1. 

If 
(e) See 2 Co. Iuſtit. 382. 
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If a felony be 3 in a vill, and 7 take the felon 


and commit him to four men to carry him to gaol, and 
they ſuffer him to eſcape, the vill thall be amerced. 3 E. z. 
Coron. 3 46. 


If a felony be committed in a vill: ED the folown taken b 


them of the vill, and he eſcape from them to the church of 


the ſame vill, Sd from thence before abjtiration he eſcapes 
again, the vill ſhall be amerced for two eſcapes at common 


law, for they ſhould have kept him in the church till ab- 


juration, c. 8 E. 2. Coron. 422. 
But if a perſon attaint, as they are carry ing him to exe- 


cution, eſcape to a church, and from thence make an e- 


ſcape, the vill were not amerceable, becauſe he could not 


abjure being attaint, and therefore the vill were not bound 
to watch him, 27 Aſſix 54. wide Rot. Parl. 45 E. z. n. 25. 50 


KZ. K 83. But now abjuration and ſanctuary are ouſted (f ), 
and with it much of this old 5 of * is anti- 
quated. 5 


If a priſoner for ſuſpicion of ſlimy be bean to the 


hundred- court, and the court grant him liberty to ſeek his 
voucher or warrant, and he eſcape, the hundred ſhall be 
amerced. 3 E. 3. Coron. 3 16. and ſo it is if a manſlaughter 


be committed out of any vill. Stamf. P. C. 3 4. 4. 


If the vill anſwer not the amercement for an eſcape, the 


7 kunde ſhall be diſtrained, and if the hundred anſwer not, 


- Apa thall be charged therewith and diſtrained. Stamf. : 


C. 34: 6. 
7 thus far touching ape; both roluntary ad neg- 
ligent, 
| T3. CHAP, 
(Cf) By 21 Zac. cap. 28. 9. 7. 


8 — —— _ _ — — — — "= _— 
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CHAP. LI. 
Concerning reſcues of priſoners in cuſtody 
for TT 


R Eiſcue of a perſon impriſond for felony i is alſo Hy 15 
| the common law. 
To make a reſcue a felony, 1. Jt is neceſſary that the fe 
lon be in cuſtody, or under arreſt for felony, and therefore 
if 4. hinder an arreſt, whereby the felon eſcapes, the town- 
ſhip ſhall be mT for the eſcape, and A. ſhall be fined 
1 the hindrance of his taking; but it is not felony in 4. 
becauſe the felon was not taken. 3 E. 3. Coron. 333. Stamf. | 
P. C. p. 31. a. a 
1 Again, to make a reſcue ſelony the party reſcued muſt 
be under cuſtody for felony or ſuſpicion of felony, and it is all 
one, Whether he be in cuſtody for that account by a private 
perſon, or by an officer or warrant of a juſtice, for where 
the arreſt of a felon is lawful, the reſcue of him is a felony. 
It ſeems that it is neceſſary, that he ſhould have know- 
ledge that the perſon is under arreſt for felony, if he be in 
the cuſtody of a private perſon. | 
But if he be in the cuſtody of an officer as conſtable or 
ſheriff, there at his peril he is to take notice of it, and ſo it 
is if there be felons in a priſon, and A. not knowing of it 
breaks the priſon and lets out the priſoners, tho he knew 
not that there were felons there, it is felony, and if traitors 
were there, it is treaſon. P. 16 Car. 1. Croke, p. 583. Ben- 
1 fled s caſe per oinnes juſticiarios. 
A return of a reſcue of a felon by the ſheriff apainſt A. 
is not ſuſficient to put him to anſwer for it as a felony 
without indictment or preſentment by the ſtatute of 25 E. 3. 
cap. 4. 1 H. 7. 6. a. per curiam, 2 E. 3. 1. Coron. 149. 


1 As 


or 2 


bei . ä 
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As in caſe of an eſcape, ſo in caſe of a reſcue, if the. 
party reſcued be impriſond for felony, and be reſcued before 
indictment, the indictment muſt ſurmiſe a felony done as 
well as an impriſonment for felony or ſuſpicion thereof ; but 


if the party be indicted and taken by a Capias and reſcued, 


then there needs only a recital that he was indicted prout, | 


and taken and reſcued. _ 1 * 
But tho the reſcuer may be indicted before the principal 
be convicted and attainted, yet he ſhall not be arraigned or 
tried before the principal be attaint for the reaſon given, 
cap. Fl. 5 ln ol 
be reſcuer of a priſoner for felony, tho not within cler- 
gy, yet ſhall have his clergy. 


Vide plus capite proximo, for many things there ſaid are ap- 


plicable to the caſe of a reſcue, 


CHAP. Lv. 


Concerning eſcapes and breach of priſon 


by the party himſelf that is impri ſond 
ms = 


A? common law it was held, that if any impriſond for a 


miſdemeanor, tho not felony, had broke the priſon and 


eſcaped, it had been felony. Bract. Lib. II. (a), Stamf. P . 


p. 30. b. 2 Co. Inſtit. p. 589. (b) 


But 


(2) This ſhould be Lib. III. traft. 2. 


de Corona, cap. 9. F. 124. 4. in this place 


_ Brafton carries the matter very far, for 
he ſays, tho the party were innocent, 
and had only conſprred to eſcape, he was 
ultimo ſupplicro puniendus. | 


(5) But this ſeverity is complained of 


az an abuſe, Mirror, cap. 5. G. 1. and it 


was the opinion of Pilling chief juſtice 


and the reſt of the judges, 1 H. 7. 6. a. 
that a reſcue of a felon was felony at 
common law, but not in the perſon him- 
ſelf, till the ſtatute of 1 E. 2. this lord 
Coke ſays muſt be intended, where others 
break the priſon without his privity, 
2 Inſt. 589. 


1 
| 
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But by the ſtatute of 1 E. 2. de frangentibus priſonam the 
ſeverity of the common law is moderated, viz. Nullus de ce- 
tero, qui priſonam fregerit, ſubeat judicium vitæ vel membrorum 
pro fractione priſone tantum, niſi cauſa, pro qua captus & impri- 
ſonatus fuerit, tale judicium requirit, fi de ala ſecundum legem & 


conſuetudinem terre fuerit convictus, licet temporibus preteritis 


aliter fieri conſuevit. 


Upon this ſtatute therefore to make a felony by breach of 
priſon theſe things muſt concur : 1. The party mult be in 
priſon. 2. He muſt be in priſon for felony. 3. He muſt 


break that priſon. Many of theſe things have been diſcuſſed 


| before. I thall reſume and add what ſhall be neceſlary for 


the explication of this felony. 
I. What is a priſon, and who {hall be ſaid a perſon in 


priſon, 7 


If a man be impriſond for felony in the priſon of a fran- 


chile, and breaks and eſcapes, this is a breaker of priſon, and 


it is as to this purpoſe the king's priſon (c), tho the franchiſe 
or profit be the lords. 2 E. 3. 1 Coron. 149. Stamf. P. C. 31.4. 


2 C0. i . 


So at common law when ſanctuary was in ule, if a felon 


had eſcaped to 4 church, and there had been watched by the 


vill where the church is, and he had broken the church and 


p. 30. b. 3 E. z. Coron. 290. 


eſcaped, this had been a felony within this ſtatute. Stamf. P. C. 


Whether the breach of the priſon of the ordinary by a 


clerk convict or attaint before purgation had been felony, 


vide Stamf. P. C. p. 31, 32. but that learning is now antiqua- 
ted, becauſe by the ſtatute of 18 Elix cap. 7. the priſoner is 


not now deliverd to the ordinary; and therefore I {hall not 


farther examine it. 


4 


(c) Stamford in the place here men- 


tiond thinks it is not the king's priſon, 
and therefore at common law the break- 
ing of it would not be felony, but by 
the ſtatute of 1 E. 2. it matters not, whe- 
ther it be the king's priſon or no, for 
it ſpeaks de priſona generally, and not 


If 


ae priſona noſtra; however, as it muſt 
be intended a legal priſon, which cannot 
be without a grant from the crown, our 
author's conſtruction is very reaſonable, 
that all ſuch priſons ſhould be taken s 
0 this purpoſe to be the king's pri- 
ons. 
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If a perſon be taken for felony, and put in the flocks 


and break it, this is a breaking of priſon, and felony within 
the law. Dy. 99. 4. 2 Co. Inſt. 589. Stamf. P. C. þ P. 30. b. 


So it is if the conſtable or any other ſecure a felon in the 
houſe of him that makes the arreſt, or in the houſe of any 
other, and he break it and eſcape, it is felony. 


Yet farther, if 4. arreſt B. for felony or ſuſpicion of felo- 
nv, there being de facto a felony committed, and being in 


the hands of 4. he violently reſcueth bimſell and eſcapeth, 
this is a breach of priſon and a felony, for ſo are the words 


of my lord Coke, 2 Inſtit. 589. © Nota, he that is in the 


* ſtocks or under lawful arreſt is aid to be in priſon, tho 
| © he be not infra carceris parictes.” And Stamford ubi ſupra 
. 3D. b. Et nota quant a ceo que cheſcun que eſt foubs arreſt 
Pour felony eſt priſoner auxy bien hors de gaol come deins, Hint 
que fl ſoit lorſque in cippes in le haut ſtreet ou hors de cippes in 
le poſſeſſion d aſcun, que lui aver arreſt, & fait eſcape, ceo eſt des 


bruſement de priſon in le priſoner, which muſt be intended, as it 


ſeems, of a violent eſcape, viz. reſcuing himſelf out of cuſtody: 


II. What ſhall be ſaid a being in prilon for ſuch a caule; 
as requires judicium vite vel membro um. 


It ſeems it is intended only of capital offenſes, as 40 and 
therefore if a man be committed for petit larciny or homicide 


ſe defendendo or per infortunium and break priſon, this is not 


felony, for the Principal offenſe non requirit rale judicium. 2 Co. 
Inſtit. 590. 


But if the commitment expreſs larciny above value or 


manſlaughter, tho de facto it were but petit larciny, or per 
infenun un or ſe defendendo, and pothbly would appear to 


upon the evidence, yet this elcape will be felony. 
Touching my lord Coke's opinion of the form of the Mir- 
timus, that- it mult particularly expreſs the nature of the fe- 


lony, and mult have an apt concluſion I have faid enough 


before; I think it is ſuſficient if it be generally for felony, 
altho 1 it want that regular concluſion, (ill he be deliverd by 
due courſe of lam, ) yet theſe defaults will not excuſe the branch. 
of priſon from telony, but poſſibly if it expreſs no caul e, the 
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caſe may be otherwiſe, becauſe the ſubſtance of the Mittimuss 
muſt be recited in the indictment. | 


For it is very plain, that antiently there were more felons 


committed to the common gaol without Mittimus in writing 
than were with it; ſuch were all the commitments by conſta- 
bles, watchmen, and private perſons arreſting for felony and 


bringing to the common gaol, and Mittimus's were not of ſo 


antient a date as juſtices of peace, and they were not before 
IE. z. (a), and yet breach of priſon by felons was felony 


even from 2 E. 1. and not only from 1 E. 2. 


It is therefore enough if the gaoler have a ſufficient noti- 
fication of the nature of the offenſe, for which he was com- 


' mitted, and the priſoner of the offenſe, whereof he was ar- 
reſted, and commonly they know their own guilt, if they 
are guilty, without much notification. 
And again by what hath been ſaid 
only, where the felon is formally committed to gaol by a 
Mittimus, but if he be put in the ſtocks, kept in the conſta- 
ble's houſe, nay, under the cuſtody of him that makes the 


arreſt, and he break priſon, it is a felony, tho in thele caſes 


there neither are nor can be Mittimuss. 


If A. arreſt B. for ſuſpicion of felony, and carry him to 
the common gaol, and there deliver him, as he may do, 1 3 
E. 4. 9. 4. 4 E. z. cap. 10. and he break priſon, if he be in- 
dicted upon it there muſt be an averment in the indictment, 
that there was a felony committed, and that A. having pro- 
| bable cauſe did ſuſpect B. and arreited him and committed 

| him, and that he broke the priſon, and this muſt be all 


proved upon the evidence. 


But if B. be indicted or appealed and taken by Capias, and 


committed and break priſon, there needs no averment or 


proof, that a felony was done, but only, that there was an in- 


dictment or appeal, and a Capias thereupon, becauſe all ap- 


pears by matter of record. 2 Co. Inſtit. 5 0. 
But a lawful commitment may be for ſuſpicion of ſelony, 
and this is within this ſtatute, yet no perſon can be indicted 
1 | barely 
| (4) See 1 E. 3, cap, 16. 


breach of priſon is not 


5 8 ee: 1 
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barely of ſuſpicion of felony, but . the felony itſelf, 43 
E. 3. Coron. 454. 44 Aix 12. 2 ©. Inſtit. $92. 

If a felony be made by act of parliament ſubſequent to 
1 E. 2. and a perſon be committed for ſuch a telony and 
break priſon, yet this is felony. 2 Co. Iaſtit. $92. 

III. What ſhall be ſaid a breaking of priſon * a arſe 
committed for felony to make a felony. 

It the priſon be fired by accident, and there be a neceſſity 
to break priſon to fave his life, this excuſeth the —_ but 
if the priſon were fired by the priſoner himſelf, or by his 
procurement, the breaking to {ave his life is nevertheleſs fe- 
lony, for it Was a e of his own creating. 2 Co. Inſti. 
550. 

If the gaoler ſet open che priſon doors and the felon es 
ſcape, this may be a telony in the gaoler, but is no breach 
of priſon to make felony in the priſoner. = 

If A. be arreſted or impriſond for telony, and B. and others 
without the conſent of A. reſcue A. this is felony in the reſ- 
cuers, but not felony in A. but if 4. were of confederacy 
with B. to do it, then it is felony i in B. as a reſcue, and in 4 
as à breach of priſon. ; 
And fo it is if B. had broke the priſon doors, ad they 

being open 4. had gone away, this had been felony i in B. but 
not felony in A. unleſs it were done by his confederacy or 
procurement, for A. did not ahually break priſon. 2C 
Leit. ff. f 
IV. Touching the proceling for felony by breach of 
priſon. 1 
4 is committed for felony, or ſuſpicion thereof, and breaks 
priſon, he may be indicted, arraigned, convicted, and have 
judgment for the eſcape, altho the principal felony be not 
tried, and he may be not guilty of the felony, and ſo it dif- 
fers from the caſe of a reſcue or elcape before, and the rea- 
ſon is, becauſe here it is the ſame perſon, there they are di- 
vers, and therefore in the latter caſe the principal ay, ſhall 
be firſt tried. 2 Co. Inſtit. 5 92. 
And yet I hold, that if 4. be indicted of felony and com- 


mitted, and then breaks priſon, and then be arr aigned of 
the 
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the principal felony and found not guilty, now A. ſhall ne- 
ver be indicted for the breach of priſon, or if indicted for 
it before the acquittal, and then he is acquitted of the prin- 
_ cipal felony, he may plead that acquittal of the principal fe- 
lony in bar to the indictment for the felony for breach of 
priſon. DE 5 
And ſo it was pleaded by myſelf in the caſe of one Mrs. 
Samford, who was ſeverely proſecuted by the earl of Leiceſter 
upon a ſuſpicion that ſhe had ſtolen his jewels, for tho while 
the principal felony ſtood. untried, it ſtood indifferent whe- 
ther ſhe were guilty of the principal felony, or rather the 
breach of priſon was a preſumption of the guilt of the prin- 
cipal offenſe, yet now it be cleared, that ſhe was not guilty 
of the felony, the is now in law as a perſon never committed 
for felony, and ſo her breach of priſon is no felony, «— 
The felony of breach of priſon is a felony within clergy, tho 
the principal felony for which the party was convicted were 
out of clergy, as robbery, or murder. 1 


. 


Of principals and acceſſaries in felony, aud 
_ firſt of acceſſaries before the tact. 


TL FAving gone through the conſiderations of the offenſes of 
treaſons, and allo of felonies at the common law, it will 
be ſeaſonable in this place to conſider of thoſe different rela- 
tions of principals and acceſſaries, whereof tho much hath 
occaſionally been mentiond, yet I ſhall now proceed to the 
diſcuſſion of this matter diſtinctly and apart, and ſhall put 
together all the learning, that occurs to me concerning this 

matter. 


1 In 
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"th the higheſt capital offenſe, namely high treaſon, there 
are no acceſſaries neither before nor after, for all conſenters, 
aiders, abetters, and knowing receivers and comforters of 


traitors are all principals, as hath been ſud, 3 H. 7. 10. 4. 


Stamf. P. C. p. 40. 4. Co. P. C. p. 20. 
But yet as to the courle of proceeding it hath been and 


indeed ought to be the courſe, that thoſe, who did actually 
commit the very fact of treaſon, ſhould de firſt tried before 


thoſe, that are principals 1 in the ſcotid degree, becauſe other- 


wile this inconvenience might follow, viz, that the princi- 
pals in the ſecond degree might be convicted, and yet the 


principals in the firſt degree may be acquitted, which would 


be abſurd: vide Somervill's caſe (a) before cap. 2 2. P. 238. 


In caſes that are criminal but not capital, as in treſpaſs, 
mayhem, or præmunire, there are no acceſſaries, for all the 


acceſſaries before are in the ſame degree as principals, Stamf. 
Lib. I. cap. 48. © Iibros ibi; and acceſſaries after by recei- 


ving the offenders cannot be in law under any penalties as ac- 


ceſlaries, unleſs the acts of parliament, that induce thoſe penal · 
ties, do expreſly extend to receivers or comforters, as ſome do. 


Note, the word maintainers in the ſtatute of 27 E. 3. cap. 1. 


and 16 R. 2. cap. 5. denotes the maintainers of the offenſe, 


and not (as it ſeems) of the parties. 
It remains therefore, that the buſineſs of this cls of 1 prin- : 


ES cipal and acceſſary refers only to felonies, Whether by the 


common law, or by act of parliament. 
As to FIG by act of parliament, regularly if an act of 


parliament enact an offenſe to be felony, tho it mention no- 


thing of acceſſaries before or after, yet virtually and conſe- 


quentially thoſe, that counſel or command the offenſe, are 4c- 


ceſſaries before, and thoſe, that knowingly receive the offen- 


der, are acceſſaries after, as in the caſe of rape made felony 


by the ſtatute of Heſtminſt. 2. cap. 34. (b), Stamf. P. C. Lib. I. 
7R cap. 47. 


oy a And. 109. But it was es in ſhould be firſt tried, for the movers or 
that 1 that upon that branch of trea- procurers are guilty of compaſſing rhe 
ſon; which relates to the compaſſing death of the king, altho he, that was 
the death of the King. there is no need procured, ſhould never aſſent thetets. 
that the principal in the firſt degree, (b) 2 Co. Inſtit. 434. 
(viz he who undertook to do the us ct) 
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cab. 47. 11 H 4. 14 in ls of multiplication Co. P. c cab. 
20. tho Dy. 2 8. makes it a quere. 

But if the act of parliament, that makes the felony, in 
expreſs terms comprehend acceſſaries before, and make no 
mention of acceſſaries after, namely receivers or comforters, 5 


there it ſeems there can be no acceſſaries after, for the ex- 


preſſion of procurers, counſellers, abetters, all which ; import 

acceſſaries before, make it evident, that the law-makers did 
not intend to include acceſſuries alter, which is an offenſe of a 
lower degree than acceſſaries before, as the ſtatute of 3 H. 6. 
cap. 1 2. for ſtealing of records, the ſtatute of 33 H. 8. cap. 8. 
for witchcraft, &c. Stamford's P. C. ubi ſupra. 

It is true my lord Coke, P. C. cap. 19. p. 72, 73. denies the 
opinion of Stamford, and affirms, that tho the ſtatute of 
8 H. 6. cap. 12. mention only acceſſaries before, yet virtu- 
ally and conlequentiully acceſſaries after are included, as well 
as in felonies at common law; but he neither aller :th any 
reaſon or authority for that opinion, and therefore the a- 
thorit ies being equal the greater reaſon ſeems to be with Stam- 
_ ford's opinion, Expreſſum facit ceſſare tacitum, and no weight 
can be laid upon the ſtatute of 3 H. 7. cap. 2. for that in ex- 
preſs terms makes acccllaries before and alter to tand as prin- 

cipals. | 
And upon the ſeme reaſon it is, that many of theſe ads 
of parliament mentiond before cap. 2 2. P. 236. that make certain 
offenſes, their counlellers, abetters, and procurers to be trea- 
ſon, do not extend to make receivers guilty of treaſon, tho 
* the act had been general, that ſuch an offenſe ſhall Sg trea- 
fon, it had conſequentially made knowing receivers, as well 
as abetters, guilty of trealon : wide Co. P. C. cap. 64. P. 138. 

Tho generally an act of parliament creating a felony ren - 
ders conſequential! ly acceſſaries before and after within the 
{aime penalty, yet the ſpecial penning of the act of parlic.. 
ment in ſuch caſes ſometimes varies the caſe. 

The ſtatute of 3 H. 7. cap. 2. for taking away maidens, Ve. 
makes the offender, and the procuring Bj abetting, yea and 
wittingly receiving allo to be all equally Fine 1 and 

excluded of clergy. 


I Again, 
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88 the ſtatute of 27 El cap. 2. makes the coming in 
of a Teſuit treaſon, the receiving or relieving of him felony, 
the contributing of money to his relief a premunire, ſo that 
acts of parliament may diverſify the offenſes of acceſ, lary or 
principal according to the various 3 thereof, and lo 
have done in many cales. : 
And thus much as to e to Klone made by act 
of parliament, which being general clirectione may be applica- 
ble almoſt to all caſes. 5 
I come to conſider of principals and arte in ſclony, 
and their differences among themſelves, and with relation to 
felonies at common law. 

By what hath been formerly deliverd principals a are in two 
115 principals in the firſt degree, which aCtually commit 
the offenſe, principals in the ſecond degree, which are pre- 
ſent, aiding, and abetting of the fact to be done. 
So that regularly no man can be a principal 1 in felony, un- 
leſs he be preſent, unleſs it be in caſe of wilful poiſoning, 
wherein he, that layeth or infuſeth poiſon with intent to poi- 
ſon any perſon, and the perſon intended or any other take 
it in the abſence of him that ſo layeth it, yet he is a Prins 
cipal, and he, that counſelleth or Nee 8 him ſo to do, is 
. acceſſiry before. Co. P. C. cap. 64. b. 13 
Who ſhall be ſaid preſent, aiding * abetting in caſe of - 
5 felony hath been ſufficiently declared in cap.3 4. in caſe of mur- 
der, in cap. 48. in caſe of burglary, in cap. 46. in caſe of rob- 
bery, and need not again be repeated. 

Acceſſaries again are of two kinds, acceſſaries before the 
fact committed, and acceſſaries after. 

An acceſſary before is he, that being abſent at the time of 
the felony committed Goth yet procure, " counſel, command, or 
abet another to commit a felony, and it is an ol greuter 
than the acceſſary after; and thereſore in many caſes "clergy 
is taken away from acceſſaries before, which yet is not taken 
away from acceſſaries after, as in petit treaſon, murder, rob- 
bery, and wilful burning, by 4 & 5 P. © M. cap. 4. 

TI hoſe offenſes, which in the conſtrudtion ef- law are fud- 
den and unpremeditated, cannot have any acceſſaries be- 


fore, 
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fore, as ; killing a man per infortunium, ſe defendendo, or man- 


laughter. 
And therefore, if 4. be indicted of murder, and B. as acceſ- 


{ary before, if the jury find A. guilty only of manſlaughter, there 


ſhall be no inquiry of B. but he ſhall be forthwith diſchar- 
ged, becauſe bare homicide is always ſudden, for if it were 
remeditated, it had been murder and not barely homicide, 
Bibith s cale lc), but there may be an acceſlary after. 
Again, the exility of the offenſe, tho it be felony, yet be- 


cauſe it 1s not capital excludeth acceſſaries before or after, and 
therefore 1 in petit larciny there can be no acceſſary, Anne Laſ. 


 fington's caſe, P. 42 Eliz. B. R. (4); and this is alſo the reaſon, 


why there can be no acceſſary neither before nor after in 
manſlaughter per infortunium, or ſe defendendo, becauſe there 


is no judgment of death in that caſe. 

That which makes an acceſſary before is 3 coun- 
ſel, abetment, or procurement by one to another to commit 
A felony , When the commander or counſeller is abſent at 
the time of the telony committed, for if he be prelent, he is 
: principal. 


And therefore words, that ſound in bare permiſſion, make 


not an acceſſary, as if A. ſay he will kill J. S. and B. ſay 


you may do your pleaſure for me, this makes not B. acceſ- 


ſary. 21 H. J. 36, 37. Cromp. 41. b. 


If 4. hire B. to mingle or lay poiſon for 4. doth it a0- 
cordingly, and C. is poiſoned, B. tho abſent, is principal, A. is 
acceſſary; but if 4. were preſent at the mingling or laying 


of the poiſon, tho both were abſent at the taking of it, yet 


both are principal, for they are both equally acting in the 
poiſoning, 


But if 4. buy the 3 of the poiſon, knowing and 


conſenting to the deſign, and deliver them to B. to mingle 
and apply i it, or lay it in the ablence of 4. here it ſeems A. 


is only acceſſary before: quod vide Co. P. C. cap. 7. 5. 50. 


Franklin's caſe. (e) 
If 4. command or counſel B. to commit felony of one 
kind, and B. commits a felony of another kind, 4. is not ac- 


I | ceſſary, 
(c) 4 Co. Rep. 43. b. (4) Cro. Eliz. 559. (e) State Tr. Vol. I. P. 329 
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ceſſary, as if A. command B. to ſteal a plate, al B. com- 


mits burglary to ſteal the plate, A. is acceſſary to the theft, 
but not to the burglary. Co. N. C. cap. 7. p. 51. 


2 


I A. command B. to take C. and B. "an C. and robs him, 
A. is not acceſſary to the robbery. 


But if 4. command B. to beat C. and B. beats C. ſo that he 
dies, A. is acceſſary, becauſe it may be a probable conſequence 


of his beating, 3 E. 3. Coron. 314. Stamf. P. C. Lib. I. cap. 45. 
| fol. 41. 4. the like it is if he command B. to rob him, and 
in robbing him B. kills him, A. is acceſſary to the murder. 


Plowd. Com. 47 5. Crompt. 43. b. 
A. commands B. to burn the houſe of C. B. kills, robs, or 


| ſteals from C. A. is not acceſſary, for it is an offenſe of an- 


other kind; ſo if A. commands B. to ſteal the horſe of C. 
and he ſteals his cow, 4 is not — . Plowd. Com. 475. 


: Saunder s caſe. 


But if A. command B. to ſteal W from c. then he 
is acceſſary to any kind of theft from C. tho it were done by 
robbery, for that varies the offenſe only in degree. 5 

4. commands B. to poiſon C. B. kills him with a ſword, 


yet A. is acceſſary, for the ſubſtance of the thing commanded 


was the death of C. and the differing in the manner of its 


execution from the command doth not excuſe A. from benz 
acceſſary. 


But if A. a B. to | Kill 0. or B. by mültake kills D. 
or elſe in ſtriking at C. kills D. but miſſeth C. A. is not ac- 


ceſſary to the murder of D. becauſe it differs in the perſon. 


Co. P. C. cap. 7. p. 51. Plowd. Com. 47 5. Saunders caſe. 
A. gets B. with child, and before the birth counſels B. to 


kill it, the child is born, B. murders it, 4. is acceſſary to the 


ee oY yet at the time of the e . given the child was 
not in rerum natura. 2 Elix. Dy. 186. a. 

A. lets out a wild beaſt, or imploys a madman to kill o- 
thers, whereby any is killed, A is principal in this caſe, 
tho abſent, becauſe the inſtrument cannot be a principal. 


Dalt. cap. 108. 00 


18 4. com- 
(f) New Edit. P. 529. A 
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4. commands B. to kill C. but before the execution thereof 
A. repents and countermands B. and yet B. proceeds in the 


execution thereof, 4. is not acceſſary, for his conſent conti- 


nues not, and he gave timely countermand to B. Co. P. C. 
cad. J. p. 51. Plowd. Com. 47 4. Saunders caſe; but if A. had 


repented, yet if B. had not been actually countermanded be- 
fore the fact committed, 4. had been acceſlary. 


r iv 
Ol acceſſaries after the fact. 


T 7 8 kind of acceſſary after the fact is where a perſon 


knowing the felony to be committed by another re- 


ceives, relieves, comforts, or aſſiſts the felon. 


This, as hath been ſaid, holds place only in felonies, and 


in thoſe felonies, where by the law judgment of death regu- 
larly ought to enſue, and therefore there is no acceſſary in 
dendo. 15 E. 3. Coron. 1166. 

I ſhall conſider, 1. What ſhall not be a receiving or re- 


petit larciny, homicide per infortunium, or homicide ſe defen- 


lieving to make an acceſſary after, and 2. What ſhall be ſuch 


a a receiving or relieving to make an acceſlary after. 


If 4. knows that B. hath committed a felony, but doth 
not diſcover it, this doth not make A. an acceſſary after, but 


it is miſpriſion of felony, for which 4. may be indicted, and 
upon his conviction fined and impriſond. TOR” 
If 4. ſees B. commit a felony, but conſents not, nor yet 
takes care to apprehend him, or to levy hue and cry after 
him, or upon hue and cry levied doth not purſue him, this 
is a neglect puniſhable by fine and impriſonment, but it doth 
not make A. an acceſſary after, 8 E. 2. Coron. 395. 3 E. z. 
Coron. 293. Stamf. P. C. Lib. I. cap. 45. J. 40. b. 14 H. 7. 
4 31. 6. 
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;1. b. and the contrary opinion of ſome old books in this 
caſe is therefore rejected. 


* 


— 


If B. commit a felony, and come to the houſe of A. be- 
fore he be arreſted, and A. ſuffer him to eſcape without ar- 
reſt knowing him to have committed a felony, this doth not 
make A. acceſſary, but if he take money of B. to ſuffer him 
to eſcape, this makes him acceſſary, 9 H. 4. 1. and fo it is if 
A. ſhut the fore-door of his houſe, whereby the purſuers are 
deceived, and the felon hath opportunity to eſcape, this makes 
A. acceſſary, for here 1s not a bare omiſſion, but an a& done 
by 4. to accommodate his eſcape. 8 E. 2. Coron. 427. 8 
A. hath his goods ſtolen by B. if A. receives his goods again 
ſimply without any contract to favour him in his proſecu- 
tion, or to forbear proſecution, this is lawful; but if he re- 
ceive them upon agreement not to proſecute or to proſecute 
faintly, this 1s theft- bote puniſhable by impriſonment and ran- 
ſom (a), but yet it makes not A. an acceſſary, 42 Aſſiz. 5. b. 
3 E. z. Coron. 3 5 3. Stamf. P.C. f. 40. a. but if he take mo- 
ney of B. to favour him, whereby he eſcapes, this makes him 
acceſſary. Dalt. 263. (b), Crompt. 41. b. 1 


A. hath his goods ſtolen by B. who ſells them to C. upon a 
juſt value, tho C know them to be ſtolen, this makes not C. 
acceſſary, unleſs he receive the felon. Dalt. cab. 108. 
EE ro a in Er ws 
But by ſome opinions, if he buy them at an under value, 
it makes him acceſſary, per Crompt. 43. b. and Sir Nich. Hyde 
Dalt. ubi ſupra ; but it ſeems this makes not an acceſſary, for 
if there be any odds, he that gives more, benefits the felon 
more than him that gives leſs than the value, but it may be 
a miſdemeanor puniſhable by fine and impriſonment, and the 
buying at an under value is a preſumptive evidence, that he 
knew they were ſtole, but makes him not acceſſary. _ 
If A. hath his goods ſtolen by B. and C. knowing they were 
ſtolen receives them, this ſimply of itſelf makes not an ac- 
ceſſary, and therefore it hath been often ruled (4), that to 
ſay J. S. hath received ſtolen goods knowing them to be ſtolen, 


(a) Vide antea p. 546. & notas ibid. (c) New Edit. ibid. 
(I. New Edit. p. 531. (4) Dawſon's caſe, Telv. 3. 
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is not actionable, becauſe it imports not felony, but only a 
| treſpaſs or miſdemeanor puniſhable by fine and impriſon- 
ment (e), for the indictment of an acceſſary after is that he 
received and maintained the thief, not the goods (F). 

But yet it ſeems to me, that if B. had come himſelf to C. 
and deliverd him the goods to keep for him, C. knowing that 
they were ſtolen, and that B. ſtole them, or if C. receive the 
goods to facilitate the eſcape of B. or if C. knowingly receive 
them upon agreement to furniſh B. with ſupplies out of them, 
and accordingly ſupplies him, this makes C. acceſſary (g). 
and with this ſeems to agree the preamble of the ſtatute of 


2 C3 E. 6. cap. 24. Crompt. 41. b. for it is relieving and 


comforting. 


But the bare receiving of ſtolen goods knowing them to be 
ſtolen makes not an acceſſary, for he may receive them to 
keep for the true owner, or till they are recoverd or reſtored 
by law); and fo it ſeems are the books to be intended of 2 
Aſſiz 69. 25 E. z. 39. . „„ 


If a felon be in priſon, he, that relieves him with neceſ- 
ſary meat, drink, or clothes for the ſuſtentation of life, is 


not acceſſary. . 


So if he be bailed out till the next ſeſſions, c. it is laws 


ful to relieve and maintain him, for he is quodammodo in 


2 


(e) By 3 8 4 N & M. cap. 9. 6 Re- 


© ceivers of ſtolen goods knowing them 
© to be ſtolen are to be deemed acceſ- 
© ſaries after the fact, and ſuffer as ſuch" 


but becauſe theſe receivers often con- 


cealed the principal felons, and thereby 


| eſcaped being puniſhed as acceſſaries; 
therefore by 1 Anu. cap. 9. © Whoſoever 
% ſhall buy or receive ſtolen goods know- 
ing them to be ſtolen may be proſe- 
cuted for a miſdemeanor, and puniſh- 
ed by fine and impriſonment, tho the 
ce principal felon be not convicted; 
and this ſhall exempt them from being 
Puniſhed as acceſſaries, if the principal 
ſhall afterwards be convicted. | 


% But by 5 Ann. cap. 31. * If any 


« perſon ſhall receive or buy knowingly 
<« any ſtolen goods, or knowingly har- 


© bour or conceal any felon, he ſhall be 
* taken as acceſſary to the felon, and 


« ſhall ſuffer as à felonz” this ſtature 


cuſto- 
dy, 


does not take away the benefit of cler- 
oy, but by 4 Geo. I. cap. 11. ſuch per- 
ſon may be tranſported for fourtcen 
years. | SE et | 
(g) But becauſe this was difficult to 
rove, the confederates of ſuch thieves 
ene diſpoſing of ſuch goods to the 
owners for a reward, under the notion 
of helping them again to their ſtolen goods, 
it is provided by 4 Geo. I. cap. 11. Thar 
* whoſoever ſhall take a reward un- 
der the pretenſe of helping any one to 
&* ſtolen goods, ſhall ſuffer as a felon, 
as if he himſelf had flolen the ſaid 
“ goods, unleſs he cauſe ſuch felon to 


© be apprehended and brought to trial, 


and give evidence againſt him ; ” upon 


this clauſe the famous Jonathan Wild 
was convicted and executed. 10 Geo. I. 

) In the laſt edition of the year- 
books, which is in this place miſpaged, 
it is 25 E. 3. 82. b. | | 


pe P n S 28 2 . 
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dy, and is under a certainty of coming to his trial. Crompt, 


42. b. Dalt. p. 286. (i) 
And therefore it is not treaſon thus to relieve A traitor, 


while he is in cuſtody or under bail, and therefore the ſtatute 


of 27 Elix cap. 2. that makes it felony to relieve a jeſuit, 
hath yet this qualification being at liberty and out of hold. 
Bur if a felon be in gaol, for a man to convey inſtruments 


to him to break priſon to make an eſcape, or to bribe the 


gaoler to let him eſcape makes the party an acceſſary, for tho 
common humanity allous every man to afford them neceſſary 


relief, yet common juſtice prohibits all men unlawful at- 
tempts to cauſe their eſcapes. 


If 4. ſpeak or write in favour of a priſoner "0h his Recs 
and deliverance, this makes him not an acceſſary. 26 Aſſiz. 47. 
To inſtruct a felon to read thereby to {ave him by his 


clergy makes not an acceſſary. M. 7 R. 2. (Y, Co. P. C. cap. 
„ 


I A. 2 amet] 1 felony, and B. an attorney adviſe 


the friends of A. to write to the witneſſes not to appear againſt 


him, who writes accordingly, this makes neither B. nor the 


friends acceſſary, but is a miſdemeanor puniſhable by fine 


and impriſonment. Co. P. C. ubi ſupra. 
A feme covert cannot be an acceſſary for the receipt of 


; her huſband, for ſhe ought not to diſcover him. 


But the 8 may be an acceſſary for the receipt of 
his wife. Stamf. P. C. Lib. I. cap. 19. fol. 26. 4. 

If the wife alone, her huſband being ignorant, do know- 
ingly receive B. a felon, the wife is acceſſary and not che 


huſband. I5 E. 2. Caron, 38 z. 


But if the huſband and wife both receive a felon know- 


ingly, it ſhall be judged only the act of the huſband, and 


the wife acquitted. M. 37 E. 3 Rox. 34. in dorf. Rex. Corans 


N To 
(i) New Edit. FB. 530. | indictment was ſent coram rege: Richard 
(k) Rot. 32. Rex. Cant. ſurrenderd himſelf and wet fe that he 
(2) This was the caſe of Richard Dey had been tried and acquitted on the ſaid 


and Margery his wife, de fpra p. 47.) in dictment before the juſtices of gaol- 
who had been indicted before the ſheriff of delivery at Lincoln, and was admitted 


 Linciln pro receptamento felon ; the to bail; after which the judge of gaol- 


delivery 


. 1 
— 
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To make an acceſſary to felony there muſt be a felony 
committed by him, to whom he is acceſſary. 
A. gives B. a mortal ſtroke, C. receives or relieves A. or 


helps him to eſcape, and then B. dies, C. ſhall not be an ac- 


ceſſary to the felony, becauſe when he received him no felony 
Was done. „ 1 


But a man may be acceſſary to an acceſſary by the recei- 


ving of him knowing him to be an acceſſary to felony. Stamf. 
P, C. cap. 46. f. 43. b. 22 Aſſiz, 52. 3 


There can be no acceſſary in receipt of a felon, unleſs he 


know him to have committed a felony: vide Stamford's P. C. 
%%% Ceo „ 

But yet it hath been held, that if the party be attaint of 
felony by outlawry or otherwiſe in the county of 4. if any 


one of that county receive him, he is acceſſary, whether he 
had notice or not, becauſe he is à felon by matter of record, 


whereof all in the ſame county ought to take notice. 1 2 E. 2. 
Coron. 377. Stamf. P. C. cap. 46. fol. 4 1. b. = 


But it ſeems to me neceſſary to make an acceſſary after, 
that there be notice, altho the felon were attaint in the ſame 
county, for preſumption ſhall not make men criminal, where 


the puniſhment 1s capital. 


3 


delivery ſent the record of Richards 
acquittal; Margery the wife pleaded, 


that ſhe alſo had been tried and acquit- 
ted, and was alſo bailed, but afterwards 
ſhe not appearing a Capias was awarded 


againſt her and her bail: upon this her 


husband and one 7% u Hode two of her 
bail come into court, Et pernnt ipſos ad- 
mitti ad finem cum domino rege cccaſione 
prædictd faciendum, & admittuntur; 
ſometime afterwards the ſaid Zohn Hode 
came into court and alleged, that he had 
been unjuſtly fined, © Quia prædictum 
« indictamentum ſuper preictam Mar- 
t geriam factum minus ſufficiens eſt, eo 
% quod prædicta Margeria tempore, 
% quo ipſa diftos felones receptaſſe ſeu 
4 eis conſentire debuiſſet, fuit cooperta 


„ prædicto Ricardo viro ſuo, & adhuc eſt 


CHAP. 


© & omnino ſub poteſtate ſua [ejus], cui 
ipſa in nullo contradicere potuit, & ex 


cc 


6 you non inſeritur in indictamento præ- 
* dicto, quod ipſa aliquod malum fecit, 


* nec eis conſentivit, ſeu ipſos felones 


* dicium, ſi ipſa vivente viro ſuo de a- 


* liquo receptamento in preſentia viri 
* ful occaſionari poflit.” The court 


took time to conſider of this plea, and 
in Michaelmas term anno 410 gave the 
following judgment,“ Viſo & diligenter 
* examinato indictamento prædicto ſu- 


„per præfatam Aſargeriam facto vide- 
tur curiæ, quod indictamentum illud 


cc 


minus ſufficiens eſt ad ipſam inde po- 


nere reſponſuram. Ideo ceſſet proceſ- 
* ſus verſus eam omnino. Sce Co. P. C. 


P. 108. 


cc 


receptavit ignorante viro ſuo, petit ju- 
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CHAP. LVII. 


Concerning the order of proceeding 
"_—_ * 


T HE acceſſary may be ndifted in the ſame indictment 


with the principal, and that is the beſt and moſt uſual 
way; but he may be indicted in another indictment, but 
then ſuch indictment muſt contain the e and kind of 


the principal felony. 


If a man were acceſſary before or after in another county, 


than where the principal felony was committed, at com mon 


law it was diſpuniſhable, but now by the flature of 2-E 3 


E. 6. cap. 24. the acceſſary is indictable in that county, wi 


he was acceſſary, and ſhall be tried there, as if the e had 


been committed in the ſame county; and the juſtices, before 
whom the acceſlary i is, ſhall write to the juſtices, Oc. before 
whom the principal i is attainted, for the record. of the attainder. 


This writing is to be by writ in the king's name under the 


zeſte of the juſtice ſo ſending it. Dy. 25 3. b. 


If the acceflary be indicted either alone or together with _ 


the principal, proceſs of outlawry {hall not go againſt the 
acceſſary till the principal be attainted or outlawed, neither 


ſhall he be put to plead till the principal appear, but {hall be 
bailed till the principal appear: vide Weſtm. 1. cap. 14. (a) 
The acceſſary ſhall not be conſtrained to anſwer to his in- 


dictment, till the principal be tried, 9 E. 4. 48. a. but if he 


will wave that benefit, and put himſelf upon his trial before 


the principal be tried he may, and his acquittal or conviction 


upon ſuch trial is good. Stamf. P. C. Lib. I. cap. 49. f. 46. b. 
But it ſeems neceſſary in ſuch caſe to reſpite judgment 


till the principal be convicted and attaint, for if the princi- 
pal be after acquitted, that conviction of tha acceſſary i is an- 


nulled, 
(a) 2 Co. Inſtit. 183. This is now alterd by 1 Arn. FRA 9. 
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nulled, and no judgment ought to be given 9 him; but 
if he be acquitted of the acceſſary, that acquittal ; is good, and 
he ſhall be diſcharged. 8 H. 5. 6. b. Coron. 463. 


If A. B. and C. be indicted as principals, and D. is indicted 


"ak acceſlary to them all, D. ſhall not be arraigned till all the 


principals be attaint or outlawed, for if A. and B. be tried, 
and acquit or attaint, yet D. may be acceſſary to C. and not 
to A. nor B. but if A. B. and C. be indicted as principals, and D. 
indicted as acceſſary to 4. only, there if 4. be attaint, tho 


B. and C. be not, yet D. {hall be arraigned. 40 Aſſz 25. 


co 216. J H. 4. 36. b. Stamf. ubi ſupra. 
But yet the court may if they pleaſe arraign the acceſſ. ary 
in the firſt caſe (b), for if he be found acceſſary he ſhall have 


judgment, but if acquitted of being acceſſary to A. yet that 
acquittal diſchargeth him not of being acceſſary to B. or C. 
and therefore when they come in and plead and are attaint, 


D. may be arraigned de novo as acceſlary to B. and C. Plowd. 


Com. 98. b. Gittin's caſe. So that it is in the diſcretion of 


the court to arraign him or not before B. and C. be attaint, 


tho it be the ſafer courſe to reſpite the arraignment of the ; 


acceſſary till B. and C. appear or are outlawed. 

If A. be indicted or appeald as principal, and B. a8 acceſ⸗ 
ſary before or after by the ſame indictment, and the princi- 
pal plead in bar or abatement, or autrefoits acquit, the acceſs 
tary ſhall not be forced to anſwer, till that plea be deter- 


mined, for if it be found for 4. the acceſſary i is diſcharged, 
if againſt A. yet he thall after plead over to the felony, and 


may be acquitted. 9 H. 7. 19. b. 

If A. be indicted as principal, and B. as «dies, they 1 may 
be both arraigned together, and plead together, and put upon 
their trial by the ſame jury, and the jury ſhall be charged to 


inquire firſt of the principal, and if they find him not guil- 


ty, then to acquit the acceſſary; but if they find him g guilty, 
then to inquire of the acceſlary. Seigneur Sanchar's cale (c), 
3 40 Alix. 


() To make this conſiſtent with that the court may in ſuch caſe, if they 


what goes before, we muſt underſtand pleaſe, arraign him only as acc 19 


the Jormer paſſage to mean, that where him who is attaint, tho the others do 
he is indicted as acceſſary to all, he ſhall not appear. 

not be arraigned as acceſſary to them all (c) 9 Co. Rep. 119. a. 

til all be attaint or outlawed, and 7/75, 
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the principal actor in the murder of 


2 
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40 Aſſix 8. 7 H. 4.3 6. b. Coke ſuper ſtatute Weſtm.1. cap. 1 4. (d); 


but in that caſe judgment muſt be firſt given of the princi- 


pal, for if any thing obſtruct judgment, as clergy, a pardon, 
Tc. the acceſſary is to be diſcharged. _ 


If A. be attaint of murder upon an appeal, and then A is 
indicted of murder as principal, and B. as acceſſary, the prin- 


cipal pleads the former attainder, B. ſhall not be put to an- 


{wer as acceſſary, becauſe he is not attaint upon the ſame 
ſuit, and ſo it is if the attainder of A. were firſt upon the ap- 
peal. 7 H. 4.36. 4. Stamf. P. C. 47. a. Coke ubi ſupra. 

If the principal be attainted and hath his clergy, or be 
pardond after attainder, the acceſſary {hall be put to anſwer ; 


but if the principal be only convict and hath his clergy, or be 


pardond, or ſtand mute, or die in priſon before judgment, or 
challenge above thirty- ſix peremptorily, the acceſlary ſhall not 


be put to anſwer, for the principal was never attainted (e), 


and altho formerly there were diverſity of opinions in the 


books in theſe caſes (f), yet the law is now ſettled as above (g), 


4 Co. Rep. 43, 44. Bibith's cale and Syer's caſe, Coke ſuper 


ER Tr SE WY „„ 
If the principal be erroneoully attaint, the acceſſary ſhall 


be put to anſwer, and {hall not take advantage of the error 


in that attainder, 2 R. 3. 21, 22. but the principal reverſing 


the attainder reverſeth the attainder of the acceſſary. 18 


ES - 


I A. be indicted as principal, and B. as acceſſary before or 


after, and both be acquit, yet B. may be indicted as princi- 


pal, and the former acquittal as acceſſary is no bar. 4 E. 6. 


7 0 55 


(4) 2 Co. Tyſtit. 184. © offender ſhall be convicted of felony, 
(e) It was for this reaſon, that Vaſton * ſtand mute, or challenge above twenty, 


cc 


it ſhall be lawful to proceed againſt 
Sir Thomas Overbury could not for a © the acceſſary, either before or after 
long while be prevailed with to plead, the fact, in the ſame manner as if 
that ſo the earl and counteſs. of Somer- * ſuch principal felon had been at- 
ſet, who were the movers and procurers * tainted thereof, notwithſtanding ſuch 
might eſcape. See State Zr. Vol. I.“ principal felon be admitted to his 

"ATT. | | & clergy, or otherwiſe deliverd before 

( f) See Coron. 51, 58. * attainder; and every ſuch acceſſary, 

(g) But fince our author wrote, it is © if convicted, ſtand mute, Ec. ſhall 
ſettled quite otherwiſe by 1 Ann. cap. 9. ſuffer the ſame puniſhment, as if ſuch 
for by that ſtatute, If any principal © principal had been attainted. 
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hut if A. be indicted as principal and acquitted, he ſhall 
not be indicted as acceſſary before, and if he be, he may 
plead his former acquittal in bar, for it is in ſubſtance the 
{ame offenſe, Stamf. P. C. Lib. II. cap. 36. fol. 105. a. 2 E. z. 
Coron. 150 & 282. but the antient law was otherwiſe. 8 E. 2. 
Coron. 424. — 7 
But if he be indicted as principal and acquitted, he may 
yet be indicted as acceſſary after, for they are offenſes of ſe- 
veral natures. 27 Aſſiz, 10. 8 H. 5. Coron. 46 3. Stamf. P. C. 
ubi ſupra. V : 
Andi ſo it is, if he be indicted as acceſlary before and ac- 
quitted, yet for the ſame reaſon he may be indicted as ac- 


ceſſary after. 


CHAP. LVII 


and firſt concerning rape. 


Aving thus conſiderd the felonies, that are by the com- 
mon law, I now proceed to the handling of felonies by 
act of parliament, and becauſe it is hardly poſſible to reduce 
the titles of them under any dependent method, and difficult 
to digeſt them under heads, I ſhall take them up in order of 
time according to the ſeries and order of the reigns and years 
of the ſeveral kings, wherein they were enacted, only where 
I meet with any felony in the time of any king's reign I ſhall 


as near as I can bring together thoſe Acts of Parliament both - 
before and after, that concern that ſubject, 4 
And firſt concerning rape. J 


E | » Rape by 


— — 


— 
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"Raw. Was antiently A floor, as appears by the lan of 4- 

 delſlane mentiond by Bratton Lib. III. (a), and was | puniſhed 

by loſs of life. 

But in proceſs of time that e ſeemed too hard, 
but the truth is a ſevere puniſhment ſucceeded in the place 
thereof, viz. caſtration and the loſs of eyes (b), as appears by 
_ Bratton (who wrote in the time of Henty III.) Lib. III. cap. 28. 
but then, tho the offender were convict at the king's ſuit, 
the woman that was raviſhed (if ſingle) might, if ſhe pleaſed, 
redeem him from the execution, if the elected him for her 
| huſband, and the offender conſented thereunto, as appears by 
Bracton ubi ſupra. 

his kind of puniſhment it ſeems continued - till 1 1. 
and then by the ſtatute of Weſtm. 1. cap. 1 3. (c), it was en- 
acted, © That none raviſh or take with force a damſel within 
age with her conſent nor againſt her conſent, nor no 
* dame, damſel of age, nor any other woman againſt her 
will; and if any do it, the party may ſue within forty 
5 days, and common right ſhall be done; and if none ſue 
* within forty days, the king ſhall have the ſuit, and the 
party convict ſhall ſuffer two years impriſonment, and be 
5 ranſomed at the king's pleaſure. 

This ſtatute gives a puniſhment by impriſoument and ran- 
ſom only, if attaint at the king's ſuit, and takes away ca- 
tration and putting out of eyes; but it ſeems as to the ſuit 
of the party, if commenced within forty days, it alters not 
the puniſhment before, Le roy lui ferra common droiture. 

But by the ſtatute of Weſtm. 2. cap. 34. (d) the offenſe of 
rape is made felony, If a man raviſh a married woman, 
„ dame, or dam 1 where ſhe neither aſſented before nor 
& after, Eyt judgment de vy & member; if ſhe aſſent after, 
« yet the king {hall have the ſuit. 

This created rape a felony, and therefore it was not inquira- 
ble in a leet, for it was made felony de novo by this ſtatute 
22 E. 4. 22. 4. 6 H. 7. 4. b. 


* 


N 1 


Cc 


Rape 
2 De corona, cap. 28. f. 147. a. Sax. P. 222 & 290. | 

b) By the laws o Wi lliam I. this of-. (c) 2 Co. Inſtit. 180. 
fenſe was puniſhed with caſtration. Vide (4) 2 Co. Ioftir. 433. 
Leges Gul, CEL 9. Milk. Leg. Anglo- 
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Rape is the carnal knowledge of any woman above the 
age of ten years againſt her will, and of a woman-child un- 
der the age of ten years with or againſt her will. Co. E C. 
cap. 1 I. P. 60. 1 . 


The eſſential words in an indictment of rape are rapuis 0 


carnaliter cognovit, but carnaliter cognovit, nor any other cir- 
cumlocution without the word rapuit are not ſufficient in a 
legal ſenſe to expreſs rape. 1 H. 6. 1. 4. 9 E. 4.26.4. 


I 0o make a rape there muſt be an actual penetration or res 
in re, (as alſo in buggery) and therefore emiſſio ſeminis is in- 


| deed an evidence of penetration, but {ingly of itſelf it makes 


neither rape nor buggery, but it is only an attempt of rape 


or-buggery, and is ſeverely puniſhed by fine and impriſon- 
ment. Co. P. C. cap. 10. p. 59. 1 e 


But the leaſt penetration maketh it rape or buggery, yea 
altho there be not emiſſio ſeminis, Co. P. C. ubi ſupra; the old 
expreſſion was abſtulit ei virginitatem, and ſometimes pucella- 


ęgium ſuum. Bratt. Lib. III. (e) 


And therefore I ſuppoſe the caſe in my lord Coke's 1 2 Rep. 


36. 5 Fac. that ſaith, there muſt be both, wiz. penerratio 
& emiſſio ſeminis to make a rape or buggery, is miſtaken, and 


cContradicts what he ſaith in his pleas of the crown EK. 
ſides, it is poſſible a rape may be committed by ſome, n 


wirge erectio adfit, & emiſſio ſeminis ex quodam defeftu defit, as 
)) FF cn Ss 
If A. actually raviſh a woman, and B. and C. were preſent, 


aiding and abetting, they are all equally principal, and all 
ſubject to the ſame puniſhment both at common law and 


ſince the ſtatute of Weſtm. 2. de quo infra. 


It appears by Bradbon ubi ſupra, that in an appeal of rape 


it was a good exception, quod ante diem & annum contentas in 
appello habuit eam ut concubinam & amicam, & inde ponit ſe ſu- 


per patriam, and the realon was, becaule that unlawful cohi- 


bication carried a preſumption in law, that it was not againſt 
her wall. == 


But this is no exception at this day, it may be an e- 
vidence of an aſſent, but it is not neceſſary that it ſhould 
DE: be 


(e) De corona, cap. 28. f. 147. L. 
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be ſo, for the woman may forſake that unlawful courſe of 


C 


But the huſband cannot be guilty of a rape committed by 
himſelf upon his lawful wife, for by their mutual matrimo- 
nial conſent and contract the wife hath given up herſelf in 
this kind unto her huſband, which ſhe cannot retract. 

A. the huſband of B. intends to proftitute her to a rape 


by C. againſt her will, and C. accordingly doth raviſh her, 4. 
being preſent, and aflifting to this rape: in this caſe theſe 
points were reſolved, 1. That this was a rape in C. notwith- 
ſtanding the huſband aſſiſted in it, for tho in marriage ſhe 
| hath given up her body to her huſband, ſhe is not to be by 


him proſtituted to another. 2. That the huſbang being pre- 


ſent, aiding and aſliſting, is alſo guilty as a principal in rape, 


and therefore, altho the wife cannot have an appeal of rape 


againſt her huſband, yet he is indictable for it at the king's 
ſuit as a principal. 3. That in this caſe the wife may be a 
witnels agawſt her huſband, and accordingly the was admit- 
ted, and A. and C. were both executed. 8 (ar. 1. Caſus comitis 


Caſtelhaven. (f) 


If A. by force take B. and by force and menace compel her 


to marry him, and then with force A. hath the carnal knows 
| ledge of B. againſt her will, tho this marriage be voidable, yet 
it is not ſo ſimply void as to enable her to maintain an appeal 
of rape againſt A. for ſhe may by her conſent affirm this void- 
able marriage, and therefore in the like caſe Rot. Parl. 15 H. 6. 


n. 1 5. there was a ſpecial act of parliament to enable the lad 


Tſabel Butler to bring an appeal of rape againſt William Pull in 
that caſe notwithſtanding that marriage; but that marriage 


had been diſſolvable by a declaratory ſentence in court chri- 


ſtian, becauſe obtaind by a plain force; and if ſuch a diſſo- 


lution of the marriage had been obtaind, then it ſeems to me, 


that, if the carnal knowledge of her were forcible and againſt 


her will as well as the marriage, that rape was puniſhable as 


well by appeal at the ſuit of the lady, as by indictment at 


the ſuit of the king, without the aid of an act of parlia- 

ment, for it was really a rape, only the marriage de facto 
| T4 Was 

(f) Sce Hut. 115. Ruſb. Coll. Vol, II. P. 93-101. State Tr. Vol. I. P. 366. 
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was an impediment of its puniſhment ſo long as de facto the 


marriage continued, but now that impediment being remo- 
ved by the declaratory ſentence, and the marriage made void 


ab initio, it is all one as if it had never been, and tho rela- 


tion be a legal fiction and intenta ad unum, yet in this caſe the 


marriage and carnal knowledge being one intire act of force 
and conſecutive one upon another, in the real effect of that 


firſt force, it thall remain puniſhable as if there had been no 


marriage at all; but the ſtatute of 3 H. 7. cap. 2. (g) hath 


provided a remedy in this caſe, ſo that this difficulty need 


not come in queſtion. 5 7” . 
An infant under the age of fourteen years is preſumed by 
law unable to commit a rape, and therefore it ſeems cannot 


be guilty of it, and tho in other felonies malitia ſupplet ta- 
tem in {ome caſes as hath been ſhewn, yet it ſeems as to this 
fact the law preſumes him impotent, as well as wanting diſ- 


cretion. 5 


But he may be a principal in the ſecond degree, as aid- 


ing and aſſiſting, tho under fourteen years, if it appear by 


ſufficient circumſtances, that he had a miſchievous diſcretion, 


as well as in other felonies. | 


Thus far of the nature of rape, and who may be culpa- 
ble of it. Now we will conſider upon whom it may be com- 


mitted, and ſome other conſiderations touching this fact. 


It was doubted, whether a rape could be committed upon 


a female child under ten years old, Mich. 13 & 14 Elig, Dy. 
304. 4. By the ſtatute of 18 Eliz, cap. 7. it is declared and 
enacted, That if any perſon ſhall unlawtully and carnally 


< know and abuſe any woman-child under the age of ten 


« years, it ſhall be felony without the benefit of clergy. 
My lord Coke adds the words, either with her will or againſt 


her will, as if were ſhe above the age of ten years, and witn 
her will, it ſhould not be rape; but the ſtatute gives no 


ſuch intimation, only declares that ſuch carnal knowledge is 


rape. 


2 And 


(g) By this ſtatute a ſorceable taking away and marrying a woman againſt her 
vill is made felony. 


ut 


—6— 
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= And therefore it ſeems, if ſhe be above the age of ten 
I years and under the age of twelve years, tho ſhe conſent, it 
I is rape, 1. Becauſe the age of conſent of a female is not ten 
q but twelve. 2. By the ſtatute of Weſtm. 1. cap. 13. Roy de- 
4 fend, que nul ne raviſe ne prigne a force damſel deins age, ne per 


ſon gree ne ſans ſon gree; and my lord Coke in his expoſition 
upon that ſtatute (þ) declares, that theſe words deins age muſt 
be taken for her age of conſent, viz, twelve years, for that 
is her age of conſent to marriage, and conlequently her con- 
{ent is not material in rape, if the be under twelve years old, 
tho above ten years old, altho thoſe words are by ſome mi- 
ſtake crept into my lord Coke's definition of rape, Co. N C. cap. 
11. but if ſhe be above the age of twelve years, and conſent- 
ing at the time of the fact committed, it is not felony, _ 
But if ſhe were above the age of twelve years, and con- 
ſented upon menace of death, if ſhe conſented not, this 
is not a conſent to excuſe a rape. 5 E. 4. 6. a. Dalt. 
And therefore that opinion of Mr. Finch cited by Dalton 
ubi ſupra, and by Stamford, cap. 14. fol. 24. out of Britton, 
that it can be no rape, if the woman conceive with child, 
ſeems to be no law, mulier enim vi oppreſſa concipere poteſt. 
If the woman conſented not at the time of the rape com- 
mitted, but conſented after, ſhe ſhall not have an appeal of 
rape by the ſtatute of Weſtin. 2. cap. 34. but yet the king 
{hall have the ſuit by indictment, and by the ſtatute of 6 R. 2. 
cap. 6. if ſhe have a huſband, he {hall have an appeal, and if 


I the have none, then her father or other next of blood ſhall 
if have an appeal of ſuch rape; and by the ſame ſtatute as well 


the raviſher as the raviſhed, that ſo aſſented, are diſabled to 
have any dower, inheritance or jointure; and the next of 
blood of ſuch raviſher or affenting raviſhed, to whom their 
lands ſhould revert, remain, or fall after their death, ſhall 
enter upon the ſame, and hold it as an eſtate of inheritance. 

But an aſſent after through menace of death is not ſuch 
an aſſent, as incurs this penalty; quod vide 5 E. 4. 6. 4. 


As 
(b) 2 Inſt. 182. (i) New Edit, cap. 160. p. 524. 
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— 


As in other felonies, ſo in this thets are or may be acceſ- 


{aries before and after, for tho this be a felony by aCt of par- 


Lament, that ſpeaks only of thoſe that commit the offenſe, 
yet conſequentially and incidentally acceſſaries before and af- 
ter are included, and fo in every new ſtatute making a fe- 
lony without ſpeaking of acceſſaries before or after. C. P. C. 


cab. 10. p. 59. and ſo in buggery. 
And note, that at the time of the making of the ſtatute 


of 13 E. 1. rape was not felony, for it had long continued 
under the nature only of a miſdemeanor and not a felony, 
and therefore it is not at this day inquirable in a leet, be- 
cauſe it is a felony 8 created. 6 H. . N E. 4. : 


22. As 


The regular means of bringing this offenſe to judgment 
was either at the {uit of the king by indietment, or at the 


ſuit of the party by appeal. 


The indictment ought to have theſe ingredients, 1. It muſt 
be felonice. 2. It mult be rapuit & carnaliter cognovit. 3. It 


mult conclude contra formam ſtatuti 13 & 14 Elix Dy.304. a. 


It may be proſecuted by indictment at any time, for nul- 


lum tempus occurrit regi. 


An appeal of rape lies for the party weile and if the 
conſent after the rape, ſhe is barred of her appeal, and her 


huſband, if married, or the next of kin, if ſingle, may have 


the appeal by the ſtatute of 6 R. 2. cap. 6. 


If the next of kin were the raviſher, his next of kin ſhall 


have the appeal by the equity of the ſtatute of 6 R. 2. 28 
H. 6. Coron. 45 9. 


As to the appeal of the party raviſned two things are ne- 


ceſſary, 1. That the make freſh diſcovery and purſuit of the 


offenſe and offender, otherwiſe it carries a preſumption that 
her ſuit is but malicious and feigned ; this Bracton at large 
deſcribes Lib. III. cap. 28. f. 147. a. Cum igitur virgo corrupta 


fuerit & oppreſſa, ſtatim cum ſactum recens fuerit cum clamore 


huteſio debet accurrere ad villas vicinas, & ibi injuriam fibi il- 
latam probis hominibus oſtendere, ſanguinem & veſtes ſuas ſan- 


guine tinctas & veſtium ſciſſuras, & fic ire debet ad prepofitum 
hundredi & ad ſervienem domini regis, & ad coronatores & vice- 


2 comitem. 
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3 comitem, & ad primum comitatum faciat appellum, &c. 2. That 
3 the appeal be ſpeedily proſecuted, for it ſeems, that a year 
4 and a day is not allowd in this appeal, but ſome ſhort time, 
3 tho it be not defined in law what time, but lies much in the 
2 diſcretion of the court upon the circumſtances of the fact, yet 
I the ſtatute of Weſtm. 1. yk 13. allowd but forty days: long - 
q delay of profecution in ſuch caſe of rape always carries a 
3 preſumption of a malicious proſecution. 3. If the wife hath 
I once conlented after, her appeal is barred. N 

3 By the ſtatute of 18 Eliz, cap. 7. the principals in rape are 
I ouſted of clergy, whether they be principals in the firſt de- 
4 gree, viz, he that committed the fact, or principals in the 
I ſecond degree, viz. preſent, aiding, and aſſiſting; but acceſs 
I ſaries before and after have their clergy. 

I Touching the evidence in an — of rape given to 
I the orand jury Or 01 jury. „„ iy nog - 
3 The party raviſhed may give evidence upon oath, and is 
U in law a competent witneſs, but the credibility of her teſtis 
4 mony, and how far forth ſhe is to be believed, muſt be left to 
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the jury, and is more or leſs credible according to the cirs 
cumſtances of fact, that concur in that teſtimnñg. 
Por inſtance, if the witneſs be of good fame, if ſhe pre- 
ſently diſcoverd the offenſe and made purſuit after the offender, 
ſhewd circumſtances and ſigns of the injury, whereof many 
are of that nature, that only women are the moſt proper exa- 
miners and inſpectors, if the place, wherein the fact was done, 
was remote from people, inhabitants or paſſengers, if the of- 
fender fled for it; theſe and the like are concurring evidences 
to give greater probability to her teſtimony, when proved by 
others as well as herſelf. % „„ 
But on the other ſide, if ſhe conceald the injury for any 
1 cConſiderable time after the had opportunity to complain, if 
3 the place, where the fact was ſuppoſed to be committed, were 
near to inhabitants or common recourſe or paſlage of paſſen- 
gers, and ſhe made no outcry when the fact was ſuppoſed to 
be done, when and where it is probable the might be heard 
by others ; theſe and the like circumſtances carry a ftrong 
preſumption, that her teſtimony is falſe or feigned. 
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If the rape be committed upon a child under twelve years 


old, whether or how ſhe may be admitted to give evidence 
may be conſiderable. (*) e 


It ſeems to me, that if it appear to the court, that ſne 


hath that ſenſe and underſtanding that ſhe knows and conſi- 


ders the obligation of an oath, tho ſhe be under twelve years, 
the may be ſworn; thus we find it done in caſe of evidences 
againſt witches, an infant of nine years old was ſworn. Dat. 


7 * 


e 111. 97 0 „ 5 
But if it be an infant of ſuch tender years, that in point 
of diſcretion the court ſees it unfit to ſwear her, yet I 


think ſhe ought to be heard without oath to give the court 


information, tho ſingly of itſelf it ought not to move the 
jury to convict the offender, nor is it in itſelf a ſufficient 
teſtimony, becauſe not upon oath, without concurrence of 
other proofs, that may render the thing probable ; and my 


reaſons are, 1. The nature of the offenſe, which is moſt times 
ſecret, and no other teſtimony can be had of the very doing 


of the fact, but the party upon whom it is committed, tho 


there may be other concurrent proofs of the fact when it is 


done. 2. Becauſe if the child complain preſently of the 


wrong done to her to the mother or other relations, their 


evidence upon oath ſhall be taken, yet it is but a narrative 


1 | 
(%) For ſhe might at that age maintain 
an appeal pro raptu, Paſch. 33 E. 1. Rot. 
16. zn dorſòb. London. Coram Rege. Fames 
Pochin merchant was attached, and 
brought Coram Rege to anſwer to Iſa— 
bel daughter of Fmma de Langeleye de 
raptu, & pace regis frafta, who ap- 


peald him after this manner, per quen 


dam narratorem ſuum aicens,-----Ifabella 
fila Emmz de Langeleye de erate no- 
de annorum & dimidii dicit, qrod 
rediftns Jacobus die dominica proxinmd 
poſt feſtum ſantti Martini, anno R. R. 
E. zz. apud London in alta flrata re- 
gis ew oppoſito eccleſiæ ſancti Benedicti 
de Scherhog hore veſpertind ipſam I ſa- 
bellam cepir, & in quadam tabernd ſud 
portavit, & contra pacem domini regis 
cum ea concubnit, & virginitatem ſtlam 
rapuit ; & petit qued juſtitiarii domini 
regis ſuper hoc ſibi faciant juſtitiam 
& remeainm. Ft queritir, quod præ- 
aicta tranſgriſſio {ibi fada fuit die & 


of 


anno prediflis ad dampunm ipſius Iſa- 


belle centum librarum, &c. It pre- 
dictus Jacobus venir, & daefendit omnem 
feloniam, raptum, &c. Et petit allocan- 
tiam de appello igſius Iſabellæ, Aeſicut 
iſum Jacobum per verba in apfello u- 
Jualia, & meceſſaria, ac convententia, 
non appellat. Ft quia conſlat curiæ, 
quod appellum, Oc. inſufficiens eſt, con- 
Jideratum eſt, quod fredifia Iſabella 


committatur mareſcallo; & poſtea ei 


remittitur priſona, & præœdictus Jaco- 
bus quoad appellum if/ius Il ſabellæ eat 


tnperpetuum quietus, Ec. He was then 


arraigned at the king's ſuit de rapru 
fpredifto, and was tried, and convicted, 
but the king afterwards remiſit predifto 
Jacobo judicium vitæ & membrorim ; 
& quod faciat redemptionem pro delicto 
Predifto, & finem fecit cum domino reg? 
per centum libras. 


() New Edit. P. 541, 
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of what the child told them without oath, and there is 
much more reaſon for the court to hear the relation of the 


child herſelf, than to receive it at ſecond-hand from thoſe, 
that ſwear they heard her ſay ſo; for ſuch a relation may 


be fallified, or otherwiſe repreſented at the ſecond-hand, than 


when it was firſt deliverd. 
But in both theſe caſes, whether the infant be "IO or 
not, it is neceſſary to render their evidence credible, that 


there ſhould be concurrent evidence to make out the fact, 
and not to ground a conviction ſingly upon ſuch an accuſa- 


tion with or without oath of an infant. 
For in many cafes there may be reaſon to admit ſuch 


witneſſes to be heard in cafes eſpecially of this nature, 
which yet the jury is not bound to believe; for the excel 


lency of the trial by jury is in that they are the triers of 
the credit of the witneſſes as well as the truth of the fact; 


it is one thing, whether a witneſs be admiſſible to be beard, 
another ching, \ whether they are to be believed when heard. 


It is true rape is a molt deteſtable crime, and therefore 


ought ſeverely and impartially to be puniſhed with death ; 
but it muſt be remembred, that it is an accuſation eaſily to 


be made and hard to be proved, and harder to be defended by 


the party accuſed, tho never ſo innocent. 
I ſhall never forget a trial before myſelf of a rape in the 

county of Suſſex. 5 
There had been one of that county convicted and execu⸗- 

ted for a rape in that county before ſome other judges about 


three aflizes before, and I ſuppoſe very juſtly : ſome mali- 


cious people ſeeing how eaſy it was to make out ſuch an ac- 
cuſation, and how difficult it was for the party accuſed to 
clear himſelf, furniſhed the two aſſizes following with many 


indictments of rapes, wherein the parties accuſed with ſome 


difficulty eſcaped. 


At the ſecond aſſizes following there was an antient weal- 
thy man of about ſixty-three years old indicted for a rape, 


which was fully ſworn againſt him by a young girl of four- 
teen years old, and a 11 teſtimony of her mother 


and father 4 ſome other relations. The antient man, 
when 
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when he came to bis defenſe, alleged that it was true the 
fact was ſworn, and it was not poſhble for him to produce 
_ witneſſes to the negative; but yet, he ſaid, his very age car- 
ried a great preſumption, that he could not be guilty of that 
crime; but yet he had one circumſtance more, that he be- 
lieved would fatisfy the court and the jury, that he neither 


was nor could be guilty, and being demanded what that 


Was, he ſaid, he had for above ſeven years laſt palt been 


afflicted with a rupture ſo hideous and great, that it was im- 


poſſible he could carnally know any woman, neither had he 


upon that account during all that time carnally known his 
own wife, and offerd to ſhew the ſame 2 in court; 
which for the indecency of it I declined, but appointed the 
jury to withdraw into ſome room to inſpect this unuſual 
evidence; and they accordingly did fo, and came back and 


gave an account of it to the court, that it was impoſſible he 


thould have to do with any woman in that kind, much leſs 
to commit a rape, for all his bowels ſeemd to be fallen 


| down into thoſe parts, that they could ſcarce diſcern his pri- 


vities, the rupture being full as big as the crown of a hat, 
whereupon he was acquitted. 

Again, at Northampton aſſizes bell one 4 my brother 
Juſtices upon the N prius, a man was indicted for the rape 
of two young girls not above fourteen years old, the youn- 


ger ſomewhat leſs, and the rapes fully proved, tho perempto- 
3 denied by the priſoner, he was therefore to the ſatiſ- 


faction of the judge and jury convicted; but before judg- 


ment it was moſt apparently diſcoverd, that it was but a ma- 


licious contrivance, and the party innocent; he Was therefore 


reprieved before judgment. 


I only mention thele inſtances, that we may be the more 
cautious upon trials of offenſes of this nature, wherein the 
court and jury may with ſo much eaſe be impoſed upon 


without great care and vigilance ; the heinouſneſs of the of- 
fenſe many times tranſporting the judge and jury with ſo 
much indignation, that they are over-haſtily carried to the 
conviction of the perſon accuſed thereof by the confident 
teſtimony, ſometimes of malicious and falſe witneſſes. 


I CHAP. 


ä — 
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CHAP. IK. 


Concerning the felony de uxore abdua? 


ſive rapta cum bonis viri ſuper ſtatu- 
tum Weſim. 2. cap. 34. 


T HE words of the ſtatute are, De mulieribus abduftis 


cum bonis virorum ſuorum habeat rex ſectam de bonis fic 
aſportatis. ES, 


This part of the ſtatute hath affinity with what goes be- 


fore in the ſame ſtatute concerning rape; and tho this learn- 


ing hath been long antiquated, yet it is of uſe to be known. 
If a wife goes away of her own conſent with another man, 
and takes with her the goods of the huſhand, this ſeems to 
be felony neither in the man nor in the wife, tho Dal. cap. 


104. p. 266. (a) takes it to be a felony in the man, that 
takes her and the goods; but it is a treſpaſs, for which at 
common law the huſband may have an action of treſpaſs, 


quare uxorem ſuam cepit & abduxit cum bonis viri. . 
But if A. take the wife of B. againſt her will with the 
goods of her huſband, but doth not actually raviſh the wife, 


it is felony as to the goods, for which the party may be ins 
dicted; but as to the taking away of the wife it is but a 


treſpaſs, for which the huſband may have his action of treſ- 


paſs at common law, quare uxorem ſuam rapuit & eam cum lo- 
nis & catallis ad valent Ic. abduxit & adhuc detinet, and in 
that action ſhall recover damages for the taking of his wife 
and goods at common ñ e 


But it ſhould ſeem, that he might have his action grounded 
upon the ſtatute of Weſtm. 2. which differs only in this from 
a treſpaſs at common law, 1. That the treſpaſs at common 


law is pone per vadios, Cc. but this is attachies, 14 H. 6. 2. b. 
Again, 2. The writ at common law is general, but this upon 


72 the 
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the ſutute concludes contra for mam tan, quod vide Fitz, 
N. B. $9; 9 H.6..2. 4: 

But without queſtion, if the wit were actually raviſhed 
and the goods taken, this action lies for the huſband, and he 
Mall recover damages for the rape as well as the zoods, tho 
the wife were dead or divorced after the rape. 44 Aſſiz 13. 
47 E. z. Action ſur ſtatute 37. 

And it ſeems ſuch an action was antiently in the nature 
of an appeal of rape and robbery e upon the ſtatute of 
Weſtm. 2. 


And by the antient law the defendant being wi ed in a 


writ founded upon this ſtatute, as before, was to have judg- 


ment of death, which appears molt evidently by the ordinance 


of parliament, Rot. Parl. 8 E. 2. M. 3. and afterwards ſent 
by Mittimus into the king's bench, J. II E. 2. Rot. 4. London, 


which recites, that in fich caſe the defendant was not bail 


able, Eo quod idem implacitatus, fi hujuſmodi tranſgreſſione con- 
victus fulſſet, ſuſpenſſoni adjudicari deberet, and therefore pro- 
vides, that the defendant, if of good fame, ſhall be bailed. 
And according to this are "the books 13 A 5. 15 
E. z. Utlagarie 49. Coron. 122. 18 E.3. 32. 4. and a caſe of a 


vicar cited to be 13 E. 2. who had his clergy in this caſe, but 


it ſhould ſeem it was intended, 1. When a rape was actu- 
ally committed, vide 44 Aſſiz, 13. and 2. When the action 
was grounded upon the ftatute, and not barely at common 
law. 
But the law hath been long diſuſed to give a ſea judgs 
ment upon this writ, and in proceſs of time nothing, as it 
ſeems, was recoverd bur damages, tho the writ were brought 
upon the ſtatute, for rapuit is now intended of a ſimple ta- 


king. 9 Elix. Dy. 256. b. 2 Co. Inſtit. 435. Juper Weſt. 2: 


cap. 3 4. 43 E. 3. 23. 4. 


And it ſeems the law was accordingly taken, for the {tas 


tute of 6 R. 2. cap. 6. gives an appeal to the huſband for 
the rape of his wife in ſome cates, which it needed not 
Have done, if by the law, as it was then uled, the huſband 
might upon ſuch a writ convict the party, and obtain judg- 
ment of death againft him, 
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—— 


And beſides, it was very inconvenient, that in a civil 


action formed for damages, and that wants the material 
terms of law to expreſs a felony, (namely carnaliter cognovit 


and felonice) judgment of death ſhould be given, and 10 this 


courle expired of itſelf. 


CHAD. EX. 


07 felony by purveyors: raking victuals 


without warrant. 


V the ſtatute of Artieull ſuper Carts cab. 2. It is enacted, 


Si nul face priſes ſans garrant, & les emport encountre vo- 
hunt de celui, a qe les biens ſont, ſoit maintenant arreſt per le vill, 


ou le priſe ſerra fait, & ameſne al prochein gaol : Et fi de ceo ſoit 
attaint, ſoit fait de lui, come de lar on, fi la quantite de biens le 


demand. 
If 4. having no a take goods by pretenſe of a 


commiſlion as purveyor, and the party not knowing that he 
| hath no commiſſion fell and {1 uffer him to take it, yet this is 


felony ; but if the owner knew he had no commiſſion, and 


yet willingly {ell it to him as a purveyor, and he take and 


carry it away, this is not a carrying away againſt the con- 
ſent of the owner to make a felony within this ſtature, 2 Co. 
Inſtit. p. 546. ſuper Articulis, cap. 2. 


This point of felony is confirmed by the ſtatute of I 8 E. 34 
cap. 7. and 4 E. 3. cap. 4. 
Afterwards by the ſtatute of 5 B. z cap. 2, and 25 E. z. 
cab. 1. If a purveyor ſhall take ok above the value of 
* twelve-pence without teſtimony and appraiſement of the 
* conſtable, or Without tallies given, this is allo felony, 


Again 
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Again, by the ſtatute of 25 E. 3. cab. 15. If a purveyor 
e“ take ſheep and their wool betwixt Eaſter and Midſummer, 
« it is felony, if he ſhore them at his own houſe. 

Again, by the ſtatute of 36 E. 3. cap. 2. If any pur- 
cc veyor take goods or carriage, otherwiſe than is containd 
jn their commiſſion, it is felo y. | 

But in all theſe felonies the offender is not ouſted of cler- 
oy, but he ſhall have it: vide Co. P. C. cap. 24 

But theſe acts of parliament and the puniſhment of pur- 


veyors is now out of date, becaule by the ſtatute of 12 Car. 2. 


cap. 24. all purveyance is taken a wax. 
Only by two ſubſequent acts, namely 13 Car. 2. cap. 8. 
and 14 Car. 2. cap. 20. there is a ſpecial purveyance of car- 


 riage ſettled for the king's houſhold, and for the navy and 


carriage of ordnance ; but the ſtatute of Articuli ſuper cartas, 
and the other ſtatutes making felony in caſe of undue pur- 
veyance do not concern this new eſtabliſhed purveyance, 
| becauſe ſettled in another way; and therefore I ſhall {ay no 
more touching this matter. 


CHAP. IXL 


Concerning the new felonies enacted in the 


times of E. 2. E. 3. and R. 2. 


IN the times of thoſe kings there were but few new felo- 


nies enacted other than thoſe touching purveyors, whereof 


in the former chapter. 


By the ſtatute of 1 E. 2. De frangentibus priſanam the law 


was ſettled in that point, whereof I have {aid ſufficient ſu- 

_ pra cap. 5 4. S: 
By the ſtatute of 14 E. 3. cap. 10. © If a gaoler or under- 

« keeper by too great dureſs of impriſonment, and by pain 
4 . * make 
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« make any priſoner in his va to become an appellor 
© againſt his will, and thereof be attaint, he ſhall have 


“judgment of life and member. 
Theſe words in any act of parliament Eit judgment + ” 


& member create a felony. 
This act extends to a gaoler de facto, tho he be not a = 


de jure. 


29. 5. 91. touching this felony. 


By an aCt Rot. Par. 17 E. z. . 1 5. but not printed, the im- 
portation of falſe and evil money is prohibited under pain of 
life and member, and the exportation of coin or bullion pro- 


hibited under pain of forfeiture, and if the ſearcher be of 


confederacy with the exporter, it is enacted to be aa in 


the ſearcher. 


If it be ſaid this act was needleſs to make importation of 
falſe money felony, becauſe declared treaſon by the ſtatute of 
25 E. z. the anſwer is obvious. By the act of 17 E. z. before- 


mentiond licence was granted to Dutch merchants and 


others to import their own coin ſo it were as good as ſter- 


ling, and that, if they pleated, the merchants might trade 


between themlelres with that forein money; and it was ne- 


ceſſary in reſpect of that forem money to impoſe a new pe- 


nalty upon the importers of falſe money of that kind, becauſe 
that forein coin was not within the ſtatute of 25 E. 3. 


But this ſeems to be but a temporary law during that ſpe- 


_ cial intercourſe between the Engliſh and Dutch, and belides 


by ſubſequent ſtatutes the penalty of treaſon is annexed to 


the importation of counterfeit coin made current . Procla- : 


mation: quod vide ſupra cap. 20. p. 228. 
By the ſtatute of 27 E. 3. cap. 3. of the ſtaple, the expor- 
tation of wools, wooltells, leather or lead by any Engliſh, V. 
riſh or Wellman, is prohibited under pain of loſs of life and 
member, and forfeiture of lands and goods (a), but this was 
repeald by the ſtatute of 36 E. 3. cap. 11. whereby it was en- 
acted, that merchants denizens may paſs with their wool as 
well as foreiners without being reſtrained, 
8A 


But 
(a) Co. P. C. P. 95. 5 
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The offender hath the benefit of clergy : vide Co. P. C. cap. 
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But yet this was not full enviigh; and therefore by the 


ſtatute of 3% E. 3. cap. 6. there was a fuller repeal of the 
ſtatute of 27 E. 3. as to the point of iclony, yet the forfei- 


ture of lands and goods continued upon merchants denizens, 
and the ſtatute of the [it ple was confirmed in all points by 


38 E. z. cap. 7. 


— by the ſtatute of 43 E. z. cap. 1. the Napte Seto a 
aboliſhed, yet by 14 R. 2. cap. 5. exportation of wool, wool- 


fells, leather and lead are prohibited to denizens under pan 
of forfeiture of them. | 


By the ſtatute of 27 E. z. de proviſor Ss, cap. F. ingrofling 


of Gaſcoigy wines made felony, but that penalty repeald by 


the ſtatute 37 E. 3. cap. 16. 
So that theſe ſtatutes ſtand now h 
But yet by the ſtatute of 18 H. 5. cap. 15. the carrying it 


wool or woolfells out of the realm to other places than to 
the ſtaple of Calais without the king's licence is telony, _ 


wools carried to the ftreights of Morocco. 
This ſtatute is ſuppoſed by my lord Coke, P. C. cap. 32, to be 
in force, but that being doubted, becauſe the ſtaple of Calais 


then in uſe hath been Jong ſince aboliſhed, a new proviſion 
and a better is made by acts of this preſent parliament. (5) 


But whether that act be in force or not, the offender Was 


not thereby excluded of the benefit of clergy. 


By the ſtatute of 34 E.3. cap. 22. the concealing and ta- 
king away of an hawk was two years impriſonment ; but by 


the Ratute of 37 E. 3. cap. 19. the ſtealing of a faulcon, terce- 
let, lanner, or laneret is made felony. 


See the commentary Co. P. C. cap. 3 4. where it is declared, 


that this act extends only to faulcons, and thoſe of that kind. 


The proof intended by this act is not by jury but by cir- 


cumſtances, as varvels, Off 


The offender is within benefit of clergy. 
As to the laws in the time of Richard II. 
65 K. 2. cap. 6. concerning the puniſhment of rape, de quo 
ſatis cap. 5 8. 
7 R. 2. cap. 8. of purveyors, de quo ſupra cap. 69. 
By 
: WO 12 Car. 2. cap. 31. 13 & 14 car. 2. Cap. 18. . 
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mon law, and ſometimes antiently puniſhed as high treaſon, 


By the ſtatüte of 4 264d 36: If any man bring or 
{end into this realm or the king's power any ſummone, 


8 ſentence Or-0 communication againſt any per {on for the 
£6 


cauſe of making motion, aſſent or execution of the ſtatute 


of proviſors, he ſhall be taken, arreſted, and put in priſon, 
and forfeir all his lands, tenements, 900ds and chattels for 
ever, and incur the pain of life RY member; and if any 
orelate make execution of ſuch ſummons, arne or ex- 
communication, his temporalities ſhall be taken and abide | 
in the king's hands till due redreſs made. 


« And if any perſon of leſs eſtate than a prelate make 


ſuch execution, he {hall be taken and arreſted and 1 impri- 
fond, and make fine and rantom by the diſcretion of the 


king's council. 
The bringing in of bulls of this nature is 5 againſt the com- 


Vide Co. P. C. cap. 36. & libros ibi. 


But now by the ſtatute of 13 Elix. cap. 2. the d ; 28 


well in the bringers in, as executers of theſe bulls, Oc. is made 
high treaſon, as well in perſons eccleſiaſtical as temporal. 


There is nothing elſe in theſe kings reigns, that enaQs a 


new felony, only ſome ſtatutes directing the proceſs and ju- 


riſdiction, whereby felonies may be tried, as 13 R. 2. Cap. 2. 
of the conſtable and marſhal, &c. 
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CHAP. IXII 


Concerning the new felonies enafted i in the 
* . F. 6. E. 4. 


JY the ſtatute of 5 A. 4 cab. 4. it is ordaind, © That none 

© from thenceforth ſhall 55 to multiply gold or filver, 
© nor ule the craft of multiplication, and if any do, he {hall 
« incur the pain of felony in this caſe. (a) 

And the reaſon of this act was not becauſe they thought 
the real tranſmutation of metals into gold or ſilver was feaſi- 
ble, but the reaſon is given in the petition. of the commons, 

Kot. Par. 5 H. 4. n. 63. 

Car pluſers homes par colour de «ft multiplication font faux 
mony a grand deceit du roy & damage de ſon people. vide tamen 
Co. P. C. cap. 20. diſpenſations granted to particular perſons 
by 340 35 H. 6. for the uſing of this art with a non ob- 
ſtante of the ſtatute of 5 H. 4. 

The offender is to have his clergy. 

And altho the ſtatute mentions not acceſſaries bee or 
after, yet this ſtatute making the fact felony doth conſe- 
quentially ſubject acceſſaries before and after to the penalty, 

tho this be made a quere. Dy. 88. in Eden's caſe; yet it ſeems _ 
now ſettled according to the opinion of my lord Coke, P. C. 


cap. 20. that there may be acceſſaries to this new ſclony be- 
9 fore and after. 


; - 7 By 
(a) The offenſe prohibited by this were bubbled and cheated ; but how- 


— — — — —_ — 


act was not the extracting gold or filver 
out of lead or other metals, which is 
now known by the name of refining, for 
that is not the multiplication of gold or 
filver, but only a ſeparation thereof from 
the coarſer metal, but the deſign of the 
act was to prohibit the tranſmutation of 
one metal into another, which was pre- 
tended to be done by the philoſopher's 
None or elixir, whereby great numbers 


—U— CCEE—_ 


ever, becauſe ſome perſons were (ground- 


leſly) afraid to exerciſe the art ot ſmelr- 


ing and refining metals, leſt they ſhould 
fall under the penalty of this ſtatute, it 
was therefore repeald by 1 V. & Al. 
cap. zo. « Proviced that the gold or ſilver 
extracted by the ſaid art be carried to 
the Tower of London for the making of 
monies, and be not otherwiſe  diſpoſ, fod 


of. 


* 
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By the ſtatute of 5 E. 4. cap. 5. cutting the tongues or 
putting out the eyes of the king's ſubjeCts of malice prepen- 

{ed is enacted to be felony. 

This was extended to other diſmembring, as cutting off 
ears, by 37 H. 8. cap. 6. but by an act of this preſent parlia- 

ment (b) this and ſome other diſmembrings are made felo- 
nies out of the benefit of the clergy. 

By the ſtatute of 3 H. 5. cap. 1. If any perſon do make, 
buy, coin, or bring into the kingdom Galli-half-pence, Suſ- 
* kins or Dodkins to {ell or PR them in payment in this 
realm, it is felony. 

And by the ſtatute of 2 H. 6. cap. 9. If any man pay or 
receive the money called Blanks, it is alſo telony ; but both 
theſe are within clergy, and by the whole diſuſer of theſe 
coins theſe ſtatutes are of little uſe. 

By the ſtatute of 3 H. 5. cap. 3. it is enafled, That pro- 
clamation ſhall iſſue, that all Britons depart out of the 
realm before the feaſt of St. John Baptiſt next upon pain 
of loſs of life and member. 

But this was but a temporary law, and expired. 

By the ſtatute of 3 H. 6. cap. 1. it is enacted, © That no 
«* congregations or confederacies be made by maſons i in their 
© aſſemblies, whereby the good order of the ſtatute of La- 
& bourers is violated ; and they that cauſe ſuch aſſemblies to 
« be holden ſhall be adjudged felons. 

But the ſtatute of Labourers being repeald by the ſtatute 
of 5 Eliz cap. 4. this law is conſequentiall y repeald. Co. P. C. 
* 35. P. 99. 

By the ſtatute of 8 H. 6. cab. 12. It is enacted, « 'That 
© if any record or parcel of the lame, writ, return, panel, 
4 pen or warrant of attorney in the king's courts of chan- 
cery, exchequer, the one bench or the other, or in the trea- 
ſury be willingly ſtolen, taken away, withdrawn, or avoided 
by any clerk, or by any other perſon, by aule whereof 
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(b) 22 © 23 Car. 2. whereby the W Uo benefit of clergy 3- upon this, 
cutting out or diſabling the tongue, put- ſtature Coke and Moodlurue were con- 
ting out an eye, flirting the noſe, cutting victed and executed for ſlitting the 
off a noſe or lip, cutting off or diſabling noſe of Mr. Criſpe, 8. Geo. I. See . 
any limb or member, if done with an Tr. Vol. VI. 5 212. 
intention to maim or disfigure, is felony 
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* the judgment ſhall be reverſed ; that ſuch 2 tier 
away, with-drawer, or aroider, their procurators, coun- 
4 ſellors and abetters thereof indifted, and by proceſs there- 
* upon made duly convict by their own confeſſion, or in- 
* queſt thereupon taken of lawful men, half whereof ſhall 


K 
a 


judges of the ſame courts, or of the one bench or the 
other, have power to hear and determine ſuch defaults 


before them, and thereof to make due puniſhment, AS 18 
&« aforeſaid. 


La 


In the conſideration of this ſtatute it will be convenient 


to examine, 1. How the law ſtood in reference to the mat- 
ters aboveſaid before this act made. 2. * hat is the import 
| of the ſeveral parts of this act. 


At the common law the undue raſure or embezzeling of a 
record was a great offenſe, for which even a judge himſelf 
was puniſhable by fine and impriſonment. 2 R. 3.10. Heng- 
ham a judge was fined eight hundred marks for rafing the 
record of a fine of thirteen ſhillings and four pence impoſed 


upon a poor man, and e it to tix ſhillings and eight 


pence, (c) 
Hy the ſtatute of IWeſtm. 1. viz ; B I. cap. 29. It is en- 


cc 
c 


* 


| > 


0 


< not be heard to plead in that court. 
And if he be no pleader, he ſhall be impriſond in like 


manner, and if the treſpaſs require greater puniſhment, it 


thall be at the king < 825 (4) 


: : Upon 


(c) Heng ham was a judge in the reign Elizaberb) 1 preſt by the chief ju- 


of Edward I. and his fine was employed ſtice to conſent to a raſure of the roll, 


for building a clock-houſe at Veſtmin- ſay, that he would not do it, for te 
fter, and furniſhing it with a clock, mu not to build a clock-howfe, Co P. C. 
which made Sorthcor (one of the judges P.) 

of the ed bench in the 4 of queen la) 2 Co. Inſtit. 213. 


be of men of any court of the ſame courts, and the other 
half of others, ſhall be judged for felons ; and that the 
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acted, {© That if any ſerjeant, pleader, or other do any 
„manner of deceit or colluſion to the king's court, or con- 
{ent to it in the deceit of the court, or to beguile the 
court or the party, and be thereof attaint, he ſhall be im- 
priſond for a year and a day, and from chenceforth ſhall 
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Upon this act it was that Robert de Greſhope a common at- 
torney was impriſond for a year and a day, and baniſhed 
the court of common pleas for embezzeling a part of a re- 
cord, viz. T. 19 E. 1. Rot. 57. in dorſo, C. B. mentiond in Co. 
P. C. cap. 19. P. 7 1. vide fimile H. 22 E. 1. Rot. 3 3. in dorſo. 
Cant. Coram Rege. () „„ 0. Ep 

T. 5 E. z. Rot. 13. in dorſo. Rex. B. R. Thomas of Carleton 
convict of the raſure of the word et in a writ is committed 
to the marſhal, & inhihitum eſt ei, ne amodo deſerviat in officio 
1 | ve ſervitio vicecom”, periculo quod incumbit, and this it ſeems 
3 | was upon the ſame act of 3 E. 1. (e) 3 
—_ If a clerk had made a miſentry of record, the judge, be- 
fore whom it was, might ore tenus rectify that miſentry, tho 

a conſiderable time after. „ 

M. 24 E. 3. Rot. 41. Kanc. Rex. It was preſented before 
Richard de Kelleſhull and his fellow juſtices of yer and termi- 
ner 18 E. 3. that one Warefius atte Capele had treſpaſſed in 
the free warren of the earl of Huntingdon, and the abbot of 
Battel, and he was convicted by his own confeſſion, and the 
clerk had entred the fine ten ſhillings. The record being 
ſent into the king's bench, Richard de Kelleſhull came into the 
court, & inſpecto irrotulamento ſaid, Qudd clericus ſuus finem it- 
lum ſurreptive & contra recordum ſuum intravit, & dicit quod 
frnis ille aſſeſſus fuit per ipſum & ſocios ſuos pro quolibet articulo 
ad decem libras, & fic finis ejuſdem Wareſii ſummatus fuit ad 
viginti libras, & illud expreſſe ore tenus hic recordatur, and 
prayed for the king, qubd finis ille ſecundum recordum ſuum in- 
tretur in rotulis extractorum, and it was accordingly entred; 
ſo that a judge of record is as it were a living record, and 
controls the entry of the cl en. 
Inn the time of Richard II. there happend two great com- 
plaints againſt the judges and clerks for the miſentry of a 2 
. | cord : 


This was the caſe of Giles de been reverſed, pro deceptione pr edifta 
Berton, who was convict, eo quod ſtien- committitur mareſcallo, & paſtea finem 
ter procuravit omiſſiunem diei in pro- fecit cum domino rege fro 10 ſolidis. 
ceſſu & recordo coram juſtitiariis de (e) It does not appear from the re- 
banco, quod coram rege venire fecit; cord, whether the judgment was ground- 
1 on account of which omiſſion the judg- ed on ſtatute 3 E. 1. or on the common 
5 ment of the court of common pleas had law. 


* i! 
Wil. 
* i; 
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cord: the one Rot. Par. 7 R. 2. pars 1. n. 57. for the lady 
Spencer, who pleaded to a Quare Impedit brought againſt her 


by the king; but at the end of Trinity term laſt the record of 


her plea was raſed in a material place to her great diſadvan- 

tage, and the judges refuſed to amend it, becauſe after the 

term: the anſwer was, . „ 
iel plee come les juſtices voillent recorder qe ent eſtoit pledex, 

| ſoit de novel entre en le lieu de la raſure, nient contreſteant qe le 

terme, en qel le dit plee fuit pled, ſoit ja paſs, & roy voit qe ce- 
lui, qe fiſt le raſure, ſoit puniſh pur ſon malfait. I 


plaint of the prior of Mountague, That whereas in a writ of 
right brought againſt him he prayed in aid of the king, and 


Was ouſted of aid by the court, who entred, queſitum eſt 4 


Priore, fi quid, c. the judgment that was given was dictum 


eſt Priori, qudd reſpondeat fine auxilio; and accordingly the 
| judges came into parliament and agreed, that new entries 
ſhould be made, as was deſired by the prior, and thereupon 
the prior brought a writ of error in parliament upon the re- 


* 


cord ſo amended. 


Theſe occurrences did the next parliament following, viz. 


2 R. 2. draw on the act of 8 R. 2. cap. 4. againſt the raſing 
of records, and the falſe entring of pleas, whereby it is en- 


acted, That if any judge or clerk be of default (ſo that by 


the ſame default enſueth diſheriſon of any of the par- 


ties) ſufficiently convict before the king and his council, in 
[4 


6 


c 


a 


able, within two years after the default made, &c. he ſhall 


cc 


« tisfy the party. 


Thus this act ſettled it, and ſo it Rood till 8 H. 6. but 
in this act there occurred ſome inconveniences, 1. The way 


of trial before the king and council was difficult and inconve- 
vient. 2. The puniſhment as to the clerks ſeemed too gen- 
tle. 3. It did not meet with the inconveniences of ſtealin 

records. 4. It was found of great inconvenience to the due 
adminiſtration of juſtice, for the judges have often occaſion 


upon their own memory of the record, and ſometimes upon 
„1 : . 


that way that the king and his council ſhall deem reaſon- 


be puniſhed by fine and ranſom at the king's will, and ſa- 


examination, 


2 r 


1 


1 8 4 
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examination to rectify undue entries, and were required in 


ſome caſes to amend the miſentries or {mall miſtakes in re- 
cords by the ſtatute of 14 E. 3. cap. 16. and other ſtatutes, 


which could not be done without raſures and alterations of 
the record and roll. 


To remedy the latter of theſe i inconveniences in the begin- 


ning of this very ſtatute of 8 H. 6. cap. i 2. and farther by 


the ſtatute of 8 H. 6. cap. 15. a liberal power is given to the 


Juſtices to amend records, in the purſuance of which power 


they were by theſe acts of 8 H. 6. protected againſt the dan- 
gers and ſeverity of the act of R. 2. 


And theti this act proceeds to inflict puniſhment of felony 
againſt clerks and others, that willingly avoid records, Cc. 


which penal law did not at all extend to judges upon three 


apparent reaſons, 1. Becauſe by this very law judges had 


power upon examination to amend records. 2. Becauſe the 
judges of the {ſeveral courts are made the judges to hear and 
determine theſe offenſes. And 3. This clauſe not mentioning 


D 


judges, (as that of 8 R. 2. did), but beginning with clerks 


and other perſons, judges ſhall not be included, who are ſu- 


perior officers, upon the reaſon given 1n the 2 Co. Rep. caſus 


archiepiſcopi Cant, and accordingly it is agreed by my lord 
Cole, P. C. cap. 19. p. 72. 


Now I come to the ben * the ſtatute itlel. 


wherein my lord Coke, P. C. cap. 19. hath made a full col- 


lection, to which I can add little. 


1. It extends only to the four great courts of Weſtminſter, 
and not to inferior courts, 


But as to the Evgliſh part of the court of chancery it 


extends not, becauſe as to the Engliſh proceeding it is no 


court of record. 

But yet it ſeems it doth extend to thoſe 1 that iſ⸗ 
ſue out of that court under the great ſeal, tho they be pro- 
ceſſes in order to the Engliſh proceeding, as ſulpœnd's, attach- 
ments, commiſſions to examine witneſſes, becaule theſe being 
under the great ſeal are matters of record. _ 

2. The Treaſury is added, which doth not only extend to 


the records of the treaſury of the courts of king's bench and 


4 2. © A common 
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common pleas, but alfo to the records in the receipts of the 
exchequer, under the cuſtody of the treaſurer and chamber 
lains of the exchequer: And alſo to the records in the Tower, | 
and in the chapel of the rolls, yea and the records in the 
cuſtody of the clerk of the lords houle in parliament, (but not 
to the journals,) for thoſe are the king's treaſuries of re- 
cords of the higheſt moment. 


3. The offenſes mentiond are ſour, ſtealing, carrying away, 

5 withdrawing, or avoiding ; and this laſt word avoiding is com- 

prehenſive, for it extends to raling, cutting off, clpping, yea 
and cancelling a record. 

4. But theſe muſt be done vohmtari, as well a8 felonies, 


and both theſe words mult be containd in the indictment * 


on this ſtatute. 
A raſing or cancelling of a owed by the order of that 


court, in whole cuſtody the record 1s, is no felony in him 
that loch 3 it, nor in the court that commands it, for the court 
hath a ſuperintendence, a8 well over the 20004 as Over the 


clerks. 
5 It extends not to lian "SI the reaſons befare given. 


It muſt be ſuch an embezzelling or avoiding of the 
| her by reaſon whereof a judgment is reverſed, and there- 
tore it extends only to judicial records in any * thoſe four 
courts or treaſuries, be the judgment in a caſe criminal or civil. 

And therefore it is equally an offenſe againſt this ſtatute 
whether the avoiding, &c. be after judgment given or be- 


fore, in caſe judgment be given after the offenſe; and it is 


held, that an outlawry, tho it de per judicium coronatorum, is 


4 judgment within this ſtatute. 
If the judgment be not actually no by ſuch embez- 


zelling, Cc. yet if it be reverſible by reaſon thereof, it is 


within this ſtatute 2 R. 3. 10. 
And it extends not only to a LE. by writ of at 
ror, but a reverſibleneſs or avoidableneſs of judgment by 
plea by reaſon of ſuch embezzelling, Cc. is within this ſta- 
tute 2 R. 3. 10. 
But what if the offenſe of embezzelling, avoiding or ra- 
ſing be ſuch as goes in athrmance of the judgment, and makes 
2 — 
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it aol, which otherwiſe were reverſible if it flood as 19 
that offenſe committed ? tho this in ſome caſes be puniſhable 
by the court as a miſdemeanor 1 in the clerk, I it leems not 


felony within this act. 


And the common practice at this day is, if the Penire fa- 
cias or Diſtringas be erroneous, and would make the judg- 
ment erroneous if filed, but being not filed is aided by the 
ſtatute of 18 Elix. cap. 14. the court never compels the 
clerk to file {ſuch writs after verdict, much leſs punithes them 


for not doing it. 


But if 4. B. be ſued by the original to the exigent and out- 


lawed, and afterward the exigent is made C. B, and the ori- 


ginal is alſo made C. B. to make all agree, this is felony as 
well in the clerk that raſeth the original, as him that raſeth 


the "HT, 2 3-10. 


I 80 qu riſeth 1 in two counties, then it is diſpus 


1 R. 3. 10. 


8. The mil! is to be one half by the clerks * the court, 


and the other half by others. 


9. The judges of the court of the one bench and. the 
other are by this ſtatute enabled to hear and determine it 
without any other commiſſion, and each of theſe courts have 


aà concurrent juriſdidtion, and where i it firſt begins, there it is 
to proceed. 


So that it 8 1 hs offenſe were in the record of the 


king s bench, the juſtices of the common bench may hear 
and determine the offenſe, if it be there firſt indicted. 


This power is to hear and determine, the conſequence 


: whereof f is, that it enables theſe reſpective courts to take in- 


dictments if theſe offenſes, this, tho it be intrinſical to the 
court of king's bench, (for they {wear a grand inqueſt and 
take indictments every term, yet it is a new. power in the. 
common bench. 

And altho the trial of the offenſe is to be by a party-jury 
of clerks and others, yet the indictment may be taken either 
of clerks alone, or of foreiners alone, or of both, for it is 
only the trial, that is to be by a party- jury. 


Ta. 
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n the caſe of Danby and others 2 R. 3.10. theſe points 


were reſolved upon this ſtatute, 1. If the offenſe be en- 


tirely committed in the county, where the court of king's 
bench or common pleas fit, it may be tried, heard and de- 
' termined by either court without a ſpecial commiſſion, for 


the act of parliament is a commiſhon. 2. If it be com- 


mitted entirely in a forein county, or be committed in the 
county where the court ſits, and then the court remove into 
another county, it muſt be heard and determined in the 
county where the fact was committed, and cannot be indicted, 
heard or determined in another county than where it was 
done. 3. That therefore in that caſe there muſt be a ſpecial 


commiſſion to the juſtices of the one court or to the juſtices of 


the other to hear and determine the offenſe in that other coun- 


ty, and then they may there take the indictment and try 


the offender by a party- jury according to the act; but it 


ſeems, if the indictment be taken by virtue of ſuch com- 


miſſion, it may be removed into the king's bench by Certio- 


rari, if indicted before them, and then tried according to 


the direction of the act. 4. If the offenſe were committed 
in London, where by privilege and charter of the city the 
mayor is to be one in commiſſion and of the quorum ; yet 


in this cale the mayor mult not be named in the commiſ- 
ſion, but only the juſtices of one of the courts. 5. If the 
_ offenſe be mixt, and partly in Middleſex where the court fits, 


and partly in London or any other forein county, the felony 


is diſpuniſhable, and ſo it remains at this day, notwithſtand- 


ing the ſtatute of 2 C3 E. 6. cap. 24. 6. But yet in this 
caſe the offender committing part of the offenſe in Middleſex 
may be indicted of miſpriſion of felony in Middleſex, or com- 
mitting part of the offenſe in London may be indifted of 
miſpriſion of felony in London, and thereupon fined and im- 
priſond: And accordingly it was done by the advice of all 
the judges, and the parties fined, for every felony includes 
miſpriſion. 3 = 
And yet obſerve, 1. The felony was one intire felony com- 
mitted in two counties, and therefore neither inquirable nor 
determinable in one county ; for the jury of that county can- 
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the benefit of clergy. 


tinue only five years, and then expired. 
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not take notice of part of the fact committed in znother» 
and yet the miſpriſion of that felony was inquirable and pu- 


niſhable in either county, where but part of the felony was 


committed, and yet the jury in that caſe muſt take notice of 


the entire felony, part whereof was committed in another 
county. 2. Altho the felony itſelf is by the act limited to ſpe- 
cial juriſdiction and manner of trial, yet the miſpriſion of 
that felony was tried by a common jury and before the ge- 


neral commiſhoners of er and terminer in the county, where 


the offenſe was committed. In this offenſe the offender hath 


11 H. 6. cap. 14. It was made felony for three years to 


ſhip merchandizes of the ſtaple in any creeks, but this is ex- 


pired. : 


18 H.6. cap. 15. Exportation of wools, other than to the 
ſtaple of Calais or ſtreights of Morocco, felony. Vid. ſupra 


cap. 61. p. 642. U infra. 1 5 


18 H. 6. cap. 19. Soldiers departing from their captain 


without licenſe, felony : this, together with thoſe other ſta- 
tutes of the ſame kind, as 7 H. 7. cab. 1. 3 H. g. cap. J. 


I ſhall refer to the ſtatute of 2 E. 6. cap. 2. where I ſhall 
take the whole matter of ſoldiers departing into conſidera- 


tion. 


e cap. 4. It is felony to take a diſtreſs in the coun- 


ties and royal ſeignories in Wales or duchy of Lancaſter, and 
carry them out of the {aid counties, duchy or ſeignories, &c. 


ſaving for the lords of fees diſtraining. This act was to con- 


23 6. cap. 1. If houſhold ſervants after the death of 


their maſter violently and riotoully take and ſpoil the goods 


of their maſter, and the ſame diſtribute among themſelves, 


upon complaint made by the executors, or two of them, to the 
chancellor, the chancellor with the advice of the chief juſtices 


and the chief baron, or two of them, ſhall dire& writs of 

roclamation to the ſheriff for the offenders to appear in the 
king's bench upon ſome day certain, fifteen days at leaſt after 
the proclamation, — 


8 i And 
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And if he appear, he ſhall be bl to . the 


ſuit of the executors by bill or writ; but if he appear not at 
the return of the writ after proclamation ſo made, he {hall 
be attaint of felony. 

This ſtatute extends to one executor, if but one, and to 


adminiſtrators, if no executors, to a lord keeper of the great 


ſeal, when no chancellor. 

This was a proceſs much in uſe in caſe of great offenſes, 
eſ pecially about this king's reign, to convict men ſometimes 
in civil offenſes, ſometimes in caſes criminal upon default of 
appearance at the return of the proclamation. Vide Stat. 5H. 4. 
cap. 6. 11 H. 6. cap. 11. 

But this attainder doth not exclude the offender from cler- 


g. Co. P. C. cap. 43. p. 104. 
12 E. 4. cap. 5. All wools, woolfells, morling and ſhorling 


of Weſtmorland, Cumberland, Northumberland and Durham, to 
be ſhipped out, ſhall be ſhipped at Newcaſtle upon Tine, and 
thence to Calais or Middleborough, there to be ſtapled and ut- 


tered, and all other wook, woolfells, morling and ſhorling, 
to be conveyd only to the ſtaple of Calais ; if any attempt to 


the contrary, it ſhall be felony, ſaving the king's prerogative. 


to licenſe tranſportation elſewhere. This act to continue for 
five years only, and ſo it expired. 


17 E. 4. cap. 1. If any ſhall carry or 3 to be carried 
out of this realm or Wales any manner of money of the coin 


of this realm, or any other realm, plate, veſſel, maſs bullion, 


jewels of gold wrought or unwrought, or ſilrer without the 
king's licenſe, except the perſons diſpenſed with by the ſta- 


tute of 2 H. 6. cap. 6. it ſhall be felony. 
'. This act was to continue only for ſeven years. 


And by the act of 4 H. 7. cap. 2.3. it Was re· enacted again 


to continue twenty years, and by the 3 of 1 H. 8. cap. 13 

it was continued till the next parliament, (F) and then a 

continued; but by the act of 7 E. 6. cap. 6. it was revived 

for twenty years, and then expired; ſo that at this day the 

exportation of gold and ſilver is not felony, but remains only 

under the penalty of thoſe ſtatutes, that prohibit its exporta- 
3 tion 

Y But not as to the penalty of felony, for that is excepted in the act. 
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here once for all give an account of the laws in fo 
the exportation of money and bullion. 


by the ſtatute of 5 H. 4. cap. 9. 9 H. 5. cap. I. 


land. 
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"oy 
tion under pains of forfeiture ; for the act of 17 E. z. did not 
make exportation felony. (g) And having this occaſion I ſhall 


rce againſt 


* 


By the ſtatute of 9 E. 3. cap. 1. None are to carry any 
ſterling out of the realm of England, nor ſilver in plate, nor 
veſſel of gold or ſilver, upon pain of forfeiture of the ſame, 


that he ſhall ſo carry without the king's licenſe; this is con- 
firmd in ſubſtance by 38 E. 3. cap. 2. 5 R. 2. cab. 2. 


By the ſtatute of 2 H. 4. cap. 5. If any gold or ſilver be 
found in the keeping of any upon his paſſage over ſea, in 
any ſhip or veſſel to go out of any port or creek without the 
king's licenſe, it ſhall be forfeit, ſaving his reaſonable ex- 
pentes.. ro oo en | 

Merchants ſtrangers to lay out one half of the proceed of 


their merchandize upon Engliſh merchandize, and may carry 
over the other mozety. . 2 


By the ſtatute of 4 H. 4. cap. 1 5. All merchants and 


ſtrangers and others, that ſell merchandizes here, ſhall lay 


out the money thereby ariſing in other merchandizes of En 5 


land, to carry the {ame without carrying any gold or ſilver in 
coin, plate or maſs out of this realm, upon pain of forfeit- 


ing all the ſame, ſaving always their reaſonable expences. 


This act is ſtill in force, and received a farther confirmation 


2 H. 6. cap. 6. No gold or ſilver to be carried out of 


the realm contrary to the former ſtatutes, except for pay- 
ment of the king's ſoldiers, upon pain of forfeiture of the va- 


lue of the ſum 1o carried, one fourth part to the diſcoverer, 
except ranſom of priſoners, and money that ſoldiers carry for 
their neceſſary coſts, and for horſes and ſheep bought in Scos- 


3 H. 7. cap. 8. All forein merchants ſhall employ their 


money received in ports, &c. upon merchandize or commo- 
dities of this realm, the proof to lie upon the merchant, upon 


pain of forfeiture of all his goods, and a year's impriſonment. 


This clauſe of the ſtatute of 17 E. 4. made perpetual, 


| 19 H. 
(s) Except in the ſcarcher, if he confederated with any to export it, | 
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19 H. 7. cap. 5. None to convey any coin, bullion or 


plate, above the value of 6 5. 8 d. out of this realm into 
Treland, nor convey ſuch bullion, plate or coin into any ſhip, 
boat or other veſſel, upon pain of forfeiture thereof, and 
making fine and ranſom at the king's will. 


So theſe ſeveral ſtatutes lie in the way of tranſportation 
of bullion or coin, tho the act of 17 E. 4. and other acts 


making it felony are now expired. (% 


Ed 


- "CHAP. xml. 
Concerning the new felonies enacted in the 
times of R. 3. H. 7. H. 8. E. 6. and 


E. 74 


_ Oueen Mary. 


By the ftatute of 1 H. 7. cap. 7. © At every time as in- 


. [| Find no new felony enacted in the ſhort reign of R. 3 


formation {hall be made of any unlawful hunting in any 


“ foreſt, park or warren, by night or with painted faces, to 
4 ny of the king's council, or to any of the juſtices of peace 
c in the county, where any ſuch hunting ſhall be had, of 
any perſon ſo ſuſpected thereof, it ſhall be lawful to any 


3 


(b) By 13 8 14 Car. 2. cap. 31. The 
melting down the filver money of this 
realm is prohibited on pain of forfeiting it 


and double the value ; and by 15 Car. 2. 


cap. 7. it is lawful to export forein coin 
or bullion, provided an entry be made 
thereof at the cuſtom-houſe, but by 6 & 
V. z. cap. 17. and ) 8 . z. cap. 19. 
before the ſame be ſhipt, it is neceſſary 
there ſhould be a certificate from the 


4 of the ſame council or juſtices of peace, to whom ſuch in- 


formation 


lord mayor and court of aldermen of 707:- 
don, That oath hath been made before 
them by the owner of the ſaid bullion, 
and by two or more credible witneſſes, 
that the ſaid bullion and every part there- 
of is forein bullion, and that no part there- 
of was the coin of this kingdom, or clip- 
pings thereof, or plate wrought within 
this kingdom, 


_— 


——_—_— —- 
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formation {hall be made, to make a warrant to the ſheriff 
of the county, conſtable, bailiff, or other officer with- 
in the ſame county, 'to take and arreſt the ſame per- 
{on or perſons, of whom ſuch information ſhall be made, 
and to have him or them before the maker of the {aid 
warrant, or any other of the king's ſaid council or juſtices of 
peace of the {ame county; and that the ſaid counſellor or 
| juſtice of peace, before whom ſuch perſon or perſons ſhall 
| TOS be brought, by his diſcretion have power to examine him 
g “ or them ſo brought of the ſame hunting, and of the ſaid 
* doers in that behalf; and if the ſame perſon wilfully con- 
ceal the ſame hunting or any perſon with him defective 


therein, that then the ſame concealment be againſt every 
1 « perſon ſo concealing felony; the ſame felony to be in- 
Y e quired of and determind as other felonies within this realm 
= „ have uſed to be; and if he then confeſs the truth, and all 
1 that he {ſhall be examind of and knoweth in that behalf, 


„that then the ſaid offenſes by him done be againſt the king 
our ſovereign lord but treſpaſs finable, by reaſon of the 
« {aid confeſſion, at the next ſeſſions of the Peace to be hol- 
den for the ſame county by the king's juſtices of the ſame 
* ſeſſions to be there ſeſſed; and if any reſcous or diſo- 
| beyance be made by any perſon, the which ſo ſhould be 
arreſted, ſo that the execution of the ſame warrant thereb 
be not had, then the ſame reſcous and diſobeyance be ſe- 
< lony inquirable and determinable, as is aforeſaid ; and if 
any perſon be convict of ſuch hunting with painted faces, 
* vizors, or otherwiſe diguiſed to the intent he ſhould not 
be known, or of any unlawful hunting in the night, then 
&« the ſame perſon ſo convict to have {ſuch puniſhment, as 
he ſhould have, if he were convict of felony. (a/ 
My lord Coke, P. C. cap. 21. hath given us the whole learn- 
ing of this ſtatute, vi DOTS. 


8 E 1, The 


(a) But now by 9 Geo. 1. cap. 22. kill or ſteal any deer, or rob any warren, 


3 2 OE LE of RD 


(continued by 6 Geo. 2. cap. 37.) it is 


made felony without benefit of clergy for 
any perſon being armed with any offen- 
five weapons, and having their faces 
blacked or diſguiſed, to appear in any 


foreſt, chaſe, Cc. or unlawfully to hunt, 


or ſteal fiſh out of any river or pond, or 
for any perſon unlawfully to hunt any 
deer in the king's foreſts, c. or mali- 
ciouſly to break down the head of any 
fiſh-pond, whereby the fiſh ſhall be loſt 
or deſtroyd. | | 


— — 
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1. The hunting with VIZOrs Or painted few 7 in the day- 


time, and the hunting! in the night with or without ſuch vi- 
zors is felony; but the party my: make it FP only, if 
he pleaſe. Dy. 50. 4. 


2. It doth not extend to the foreſt, or chaſe. or park of 


the king's, (Y) nor to foreſts, parks, or warrens in reputa- 
tion only, and not in right. 


z. The complaint may be made to any one | juſtice of 


peace or of the council, and the warrant may be granted by 

any one. 

44᷑. The warrant muſt be in writing ode ſeal, and ground- 

ed upon an examination ſhewing à probable cauſe of ſuſ- 
picion. 


che fact done by himſelf, and then of the fact done by others, 
but not upon oath. 
6. A hunting without killing 3 18 wichin the 8 


Tho the hunting be not Slap, yet che reſcue or dif- 


obeyance | is felony. 
8, But the reſcue or diſobeyance made felony is only 
that, which is done by the party, not by a ſtranger. 


And altho the party reſcue himſelf, yet if he be re· taken, 


ſo as execution of the warrant be wud; it is no felony. 


9. If the party plead not guilty, and is convict of the 


fact, it is felony ; but if he confeſs upon his arraignment, it 


then becomes only a treſpaſs finable, tho he denied it upon 
his firſt examination, 

10. It is held, that if he conkcla not, bu conceal upon his 
examination before the juſtice, this alone makes it not felo- 
ny, neither can he be indicted upon this ſtatute for ſuch 
concealment ; but it mult be a judicial concealment, name- 

ly, if being indicted for the hunting he upon his arraign- 
ment conceal, then he ſhall be indicted de novo for ſuch 


concealment, and if convict thereof, he ſhall be attaint of 


felony for concealment; tho this {ſeems a difficult expoſi- 
. „ 


( 70 As to this caſe a remedy was pro- chat ſtatute being repealed by the gene- 
vided by 31 H. 8. cap. 12. whereby ral clauſe of 1 . 6. cop. 12. à remedy 
this offenſe, if committed in the king's was again provided by the Nane of 
foreſts, &c. is abſolutely made felony, but 9. Geo. 1. above mentiond. 
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tion, (c) for upon his arraignment for the hunting he onl 


anſwers to that indictment, and is not examind touching 


others; and beſides, if he be indicted for the hunting, if 


there be evidence to convict him of the fact, he is convict of 
felony before the indictment for concealment come; and 
if there be not evidence to convict him of the principal, 
how {hall there be evidence to convict him of the conceal- 


11. The concealment, that makes a felony, muſt be a wil- 
ful concealment. . a 
By the ſtatute of 3 H. 7. cap. 2. It is enacted, © That 

whereas women, as well maidens, as widows and wives 

having ſubſtances, ſome in movable goods, ſome in lands 

* and tenements, and ſome being heirs apparertt to their an- 
* ceſtors, had been often taken by miſdoers contrary to their 
“wills, and after married to ſuch miſdoers, or to others by 
< their aſſent, or defiled to the great diſpleaſure of God, 
contrary to the king's laws and diſparagement of the ſaid 
women, and utter heavineſs and diſcomfort of their friends, 
and to evil example of others, it is therefore ordained, 
< eſtabliſhed and enacted by our ſovereign lord the king, by 
e the advice of the lords ſpiritual and temporal and com- 
mons in the ſaid parliament aſſembled, and by authority 
of the ſame, That what perſon or perſons from henceforth 
taketh any woman ſo againſt her will unlawfully, that is 
to lay, maid, widow, or wife, that ſuch taking, procuring, 
abetting to the ſame, and allo receiving wittingly the ſame 
woman ſo taken againſt her will, and knowing the ſame, 
be felony ; and that ſuch miidoers, takers and procura- 
tors to the ſame, and receivers, knowing the ſame offenſe 
in form aforeſaid, be henceforth reputed and judged as 
principal felons. Provided that this act extend not to any 
55 perſon 
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(c) This difficulty ariſes from the afore- ſame per ſon wilfully conceal, &c. the ſaid 


ſaid conſtruction of the act, that it mult 
intend a judicial concealment, where- 
as the act ſeems plainly to mean a con- 
cealment upon his examination before the 
Jultice ; for after the act had given power 
to the juſtice to examine the ſuſpected 


perſon, it immediately adds, aud if the 


concealment ſhall be felony, and if he then 
confeſs the truth, and all that he ſhall 
be examind of, his «ffenſe fhall be but 
treſpaſs ; the word then ſhows the time 
of conſeſſion to be at the examination, 
and therefore the concealment likewiſe 
muſt be intended to be at that time, 
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© perſon taking any woman, only claiming her as his ward or 
& bond-woman. © e 
For the making of a felony within this ſtatute there muſt 
be theſe circumſtances on the part of the woman: 1. That the 
maid, wife, or widow have ſubſtance of goods or lands, or be 
heir apparent. 2. That ſhe be taken away againſt her will. 
3. That ſhe be married to or defiled by the miſdoer or ſome 
other by his conſent. Without theſe three concurring it 
makes no felony within this ſtatute, 3 & 4 P. © M. Daliſon 2 2. 
| 4. That ſhe be not in ward, or a bond-woman to the perſon 
that taketh her, or cauſeth her to be taken only as his ward 
or bond-woman. Co. P. C. cap. 12. p. 61. 
In Fulwood's caſe, M. 13. Car. 1. B. R. Cro. p. 482, 484, 
488, 492, theſe points were reſolved : 1. That if a woman 
be taken away forceably in the county of Middleſex, and mar- | 2 
ried in the county of Surry, the fact is indictable in neither : 
county ; for the taking without the marriage, nor the mar- 
riage without the taking make not felony. 2. But if ſhe 
were taken in the county of Middleſex, and carried into the 
county of Surrey, ſo that it is a continuing force in Surrey, 
tho begun in Middleſex, and then ſhe is married in Surrey, 
1 there the offender may be indicted upon this ſtatute in Surrey. 
3. Tho poſſibly the marriage or the defilement might be by 
her conſent, being won thereunto by flatteries after the ta- 
king, yet this is felony, if the firſt taking away were againſt 
her will. (4) 4. That if as well the marriage as the taking 
away were againſt her will, ſo that the marriage was void- 
able, yet it is a marriage de facto, and therefore being taken 
away againſt her will, and alio married againſt her will, it is 
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| felony within this ſtatute. 5. That it is nor neceſſary in the in- 
dictment to ſay, that ſhe was taken ea intentione to marry or 
defile her, becauſe the ſtatute hath no ſuch words of ea inten- 


tione. But farther, he marrying her the {ame day he took her, 
it mult needs appear, that it was ea intentione ; yet theſe words, 
ed intentione ad ipſam maritand', are uſually added in indict- 
ments upon this ſtatute, and it is ſafeſt ſo to do. 5. That 

$-— | the 


(d) And ſo it was reſolved in Swend- P. 468. in which caſe moſt of the other 
£ ſen's caſe, II. 1 Ann. Stat, Tr. Vol. V. points here mentiond were likewiſe ruled. 
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the woman thus taken away and married may be "NE and 


give evidence againft the offender, who lo took and marricd 


her, tho ſhe be his wife de facto. 


And all theſe points were accordingly reſolred H. 24 = 
25 Car. 2. in Brown's caſe (e) upon this ſtatute, only the 
indictment ran, cepit ed intentions ad ipſam maritandam : 


The oftender was convict and executed: and the reaſons why 


the woman was {worn and gave evidence in the caſe of Brown 
were, I. Becauſe the taking away of the woman and marry- 
ing were the ſame day, and. {he was reſcued out of their 
hands, and the offender taken the next day, and ſo all done 
flagrante crimine. 2. Tt was but a forced marriage, and fo no 
marriage de jure. 3. There was no cohabitariqn. 4. Con- 
curring evidence to prove the whole fact. But had the freely 
without conſtraint lived with him, that thus married her, any 
conſiderable time, her examination in 1 evidence might be more 
queſtionable. 

By the ſtatute of 39 Ela cap. 9. Clergy is taken away 
from the principals, procurers, and accellaries betore the of- 


fenſe committed. 


By this act of 1. 7. the procurers, as. well as the miſ- 


doers themſelves, and any perſon, that receives the woman 


thus taken away, are principals by this ſtatute, and ſo ouſt- 
ed of clergy; but he, that receives the offender knowingly, is 


only acceſſary after, and not excluded from clergy. 


Quere, whether tho the receiver of the woman be made 
principal by the act of 3 H. 7. he were intended to be ouſted 


of clergy by 39 Elix. cap. 9. 


The ſtatute of 3 H. 7. cap. 14. recites, © That ſoraſmuch 


„ 8 by quarrels made to ſuch as have been in great autho- 
« rity, office, and of council with the kings of this realm, 


© hath enſued the deſtruction of the kings and undoing of 


„e this realm, ſo as it hath appeard evidently, when com- 

* paſling of the death of ſuch as were the king's true ſub- 

« jeQs was had, the deſtruction of the prince was imagined 

thereby, and for the molt part it hath grown by the mas 

«lice of the king's own houthold ſervants, as now of late ſuch 

8 E "2 
| (e) 3 Kel. 195, 1 Jen. 243. 


a. 


. 


46 


* 
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* a thing was like to have enſued; and foraſmuch as by the 


law of this land, if actual deeds be not had, there is no 
| * remedy for ſuch falſe compaſſings, imaginations and con- 
“ federacies had againſt any lord, or any of the kings coun- 
cil, or any of the king's great officers in his houſhold, as 
“ ſteward, treaſurer, comptroller, and ſo great inconveniences 
might enſue, if ſuch ungodly demeaning ſhould not be 
ſtraitly puniſhed before that actual deed were done, there- 
fore it is ordained by the king and the lords ſpiritual and 
temporal, and the commons of the ſaid parliament aſſem- 
bled, and by authority of the ſame, that from henceforth 
the ſteward, treaſurer, and comptroller of the king's houſe 
for the time being, or one of them, ſhall have full power 
and authority to inquire by twelve ſad men and diſcreet 
perſons of. the chequer roll of the king's houſhold, it any 
perſon admitted to be his ſervant, {worn, and his name 
put into the chequer roll of his houſhold, whatſoever he 
* be, ſerving in any manner, office or room, reputed, had 
« or taken under the ſtate or degree of a lord, make any con- 
ſpiracies, compaſſing, confederacies or imaginations with an! 
perſon or perſons, to deſtroy or murder the king or any lord 
of this realm, or any other perſon {worn to the king's coun- 
cil, ſteward, treaſurer, or comptroller of the king's houſe, 
that if it be found before the ſaid ſteward for the time 
being by the ſaid twelve ſad men, that any ſuch of the 
king's {ervants, as is aboveſaid, hath confederated, compaſ- 
ſed, conſpired or imagined, as is aboveſaid, that he ſo found 
by that inquiry be put thereupon. to anſwer, and the 
© ſteward, treaſurer and comptroller, or two or them, have 
power to determine the {ame matter according to the law ; 
* and if he put him in trial, that then it be tried by other 
twelve {ad men of the ſame houſhold ; and that ſuch miſ- 
doers have no challenge, but for malice. And if ſuch 
miſdoers be found gwlty by confeſſion or otherwiſe, that 
* the {aid offenſe be judged felony, and they to have judg- 
* ment and execution as felons attaint ought to have by the 
common law, 
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Vide the e of my lord Coke upon this EE Co. 
P. C. cap. 4. where on the part of the offender there muſt. 
be theſe qualifications, viz. 1. He muſt be the king's ſworn 
ſervant. 2. His name mult be in the chequer roll. 3. He 
mult be under the degree of a lord. 4. Tho his conſpiring 


with another not of the houthold be an offenſe, yet he wy 
of the houſhold is the felon. 


On the part of the perſon, againſt whom the Spie 18, 
are thele requiſites: 1. The conſpiracy to murder the king ; 


or, 2. A lord of the realm, but yet only ſuch as is {worn of 


the king's privy council. 3. Any other of the king's privy 


council, tho under the degree of a lord. 4. The ſteward, 


tener, or comptroller of the King! 8 RoW, tho neither 2 bord 
nor of the privy council. 
The power to hear . determine. 1. The foward: trea- 


fines and comptroller, [or any two of them, have power to 
determine,” | tho the act faith, they or any one of them 


may inquire. 2. If a ſervant of the king's houſe, ut ſupra, 


conſpire the death of the ſteward, treaſurer and comptroller, 
yet they remain the only judges i in this cauſe by this act, 
tho they may take others to their aſhſtance, yet none but they : 
Hit as judges. 3. The preſentment and trial mult be only by 


the ſervants of the houſhold. 4. The inquiry may be by 
twelve or more, but the trial only by twelve. 5. No chal- 


lenge. but for malice. 6. The conſpiracy muſt be plotted 
in the king's houſhold. 5 The olfender is to have his 


clergy. 

And note, this being a new made felony, and the manner 
of its determination particularly limited, it is not determina- 
ble before any other judges, or in any other courts, neither 
in the king's bench, oyer and terminer, or gaol-delivery. 


pt whether their ſeſſion mult not be in the king's houle. 


By the ſtatute of 7 H. 7. cap. 1. There is proviſion of fe- 
lony againſt captains and ſoldiers leaving their fervice 3 but 
this I ſhall take up hereafter, as allo the ſtatute of . 8. 


cap. 5. Which I mall refer to 4 & 5 P. & M. cap. z. 


I com- 


* The words here in the MS. are, Or been fo written FE miſtake, the ſenſe re- 
any one or any to of them have poxeer ro quiring them to be as above. 
ant mane] but they ſeem plainly to have 
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I come to the time t H. 8. which was tal in enaCt- 
ing new treaſons and new felonies, and new offenſes as to Pre- 
munire. 


But there were two 205 of parliament, that repeald as all 


new treaſons and miſpriſions of tene is ſo all new felo- 
nies enacted at any time aſter the firſt toy of the reign of 
Henry 8. vix. 5 

1 B.. . 12. Wheteby i it 18 enaQed, That all offenſes 


H. 8. not being felony before, and alſo all and every 
the branches Ms | articles mentiond, or in any ways declared 


and of none effect. 
1 Mar. cap. 1. Whereby it is enacted, " That 1 offenſes 


by any act or acts of parliament, ſtatute or ſtatutes made 
* {ſince the firſt day of the firſt year of the reign of king Hen- 


munire, and all and every branch, article and clauſe men- 
 tiond, or in any ways declared in any of the {ſaid ſtatutes 


lony, or within the caſe of Promunire before, and all pains 


from henceforth be repeald and utterly void, and of none 
e effect. 

The former of theſe ſtatutes, and alſo the latter — all 
new felonies enacted in the time of H. 8. who began his reign 


April 22. 1509. And the latter of thele ſtatutes repeald alſo 


the new created felonies in the reign of E. 6. 

But neither of theſe ſtatutes did extend to piracy or rob- 
bery upon the ſea, nor any ſuch act as concerned matter of 
proceedings touching ſelonies, that were ſuch before the time 
of H. 8. and therefore thoſe ſtatutes in the time of H. 8. that 
concerned clergy, ſanctuary, peremptory challenge, place or 


1 manner 


made felony by any act or acts of parliament made ſince 


the 2 3d day of April in the firſt year of the reign of king 


in any of the ſaid ſtatutes concerning the making of any 
offenſe or offenſes to be felony, not being felony before; 
and all pains and forfeitures concerning the ſame or any of 
them ſhall from henceforth be repeald, and utterly void 


made felony, or limited to be within the cafe of Præmunire, 
ry 8. not being felony before, nor within the caſe of Pre- 


concerning the making of any offenſe or offenſes to be fe- 


and forfeitures concerning the ſame or any of them ſhall 
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r A TT TS 24 3 . OO nt Fg ͤ v IS 8 3 . 8 9 EF 3 ES oe Eo br Wd 33 8 3 i WbtOT IO, ROS UP NEDIES wow any > on 8 3 8 3 2 3 3) ̃ KvKKTTTTbTbbTTb SES oh! e y ge 

p 22 On 7777 ee EEE AR ,...,! RRC „ ³7 8 N F Ly AR "EG 1 1 r ccc EC W 8 . Y 
* So oe — e 5 yas 10 yn * pan © Or MINER, 2 1 2 —S&5 . 0 FRE) * I 7 ; 

n __— 8 n A es Geet 6 = 


as 


r 


1 aut i - . 1 n LP ade rn iy 
e £ I $2237 $8 $938! MATS $a — 5 * 1 7 8 Pe 
7 ; 4 5 3 of 5 r ARES OR i 4; HL et ge Be FE PEI ST Le TR DPI PAS ITAS: 
2 wo vl I EEE 8 NN OR eee gta, Fx hy 2 5 ; . 
* oo Wet cb IST - 9 n Sy a 
- I r WP, . 1 ** WITS LF 8 n r 
RCCC f 1 3 8 


. 1 N is 22 * A LT N — 22 
[4 4 % if _ 6 4 . I" 


* . 
am. * 
4 


Hiſtoria Placitorum Cyron. 665 


0 «A,» 


— 


manner of trial of felons, or the erecting of new juriſdictions 
for their trial, as that of 33 H. 8. cap. 12. for felonies in the 


king's court; for theſe acts were not conflitutive of new fe- 
lonies, but only directions of the courſe of proceedings in caſes 


of old felonies . 


* 


Thoſe ſtatutes, that made new felonies both in the time of 


H. 8, and E.6. are therefore of theſe kinds, wiz. 
1. Such as were enacted de novò in the times of H. 8. and 
E. 6. and were never after revived or ret enacted by any ſubſe- 


quent act of parliament; ſuch were thoſe of 3 1 H. 8. cap. 2. 
of breaking the heads of ponds, and taking fiſh, 3 1 H. 8. 12. 
and 32 H. 8. cap. 1 1. ſtealing of hawks eggs, and hunting in 
the king's foreſts, Wc. 33 H. 8. cap. 8. of witchcraft. 33 H. 8. 
cap. 14. of prophecies. . 37 H. 8. cap. 6. The burning of 4 
frame of timber. 37 H. 8. cap. 10. Libellous papers charg- 
ing men to have ſpoken treaſon. 23 H. 8. cap. 11. Breaking 


priſon. 


2. Such as were repeald but enacted again in the ſame kind, 
but with ſome alterations, as 22 H. 8. cap. 10. concerning 


Egyptians, altered by 1 2 P. M. cap. 4. and by 5 Elia. 


cdp. | 20. 


3. Such as were de novo enacted to be felonies in the times 


of H. S. and E. 6. and repeald, but re- enacted again, as 2 2 H. 8. 


cap. 11. touching cutting of Powdike, renewed by 2 © 3 P. 
M. cap. 19. 3 H. 8. cap. 5. concerning ſoldiers, re- enact- 


ed in a great meaſure by 2 E. 6. cap. 2. and 4 © 5P,O@M, 
cap. 3. 21 H. 8. cap. 7. ſervants embezzling their maſters 
goods, by 5 Eliz. cap. 10. 25 H. 8. cap. 6. concerning bug- 

gery, by 5 Elia. cap. 17. 23 H. 8. cap. 16. concerning Scorch 
men, re- enacted by 1 Eliz, cap. 7. but finally repeald by 


4 Fac. 1. cap. 1. „ 3 N 

4. Some offenſes were made felony by former aQts of par- 
liament before H. 8. but had additions to them, extendin 
the felonies farther than the old acts, ſome ſuch thing may 
be found in the ſtatute of 3 H. 8. cap. 5. concerning ſoldiers 
in relation to the ſtatute of 75 H. 7. cap. 1. and then the old 
felonies ſtand, but the additional felonies are repeald, 


3G Concerning 


(e 
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Concerning the firſt of theſe ranks of acts I ſhall ſay no- 


thing, becauſe they are now utterly void; but concerning 


the other three ranks of ſtatutes, I ſhall proceed according to 


their order of time. 


Firſt, for the ſtatute of 3 H. 8. cap. 5. as alſo that of 2 E. 5. 
cap. 2. concerning ſoldiers, I ſhall refer them to the ſtature 


of 4 © 5P.OM. cap. 1 8. 2 Hz 
By the ſtatute of 21 H. 8. cap. 7. It is enacted, © That 
“ ſhall from henceforth be deliverd to keep, that if any ſuch 


ſervant or ſervants withdraw themſelves from their maſters 
or miſtreſſes, and go away with the ſaid caskets, jewels, 


ce 
cc 
cc 


tent to ſteal the ſame and defraud his or their maſters or 


or miſtreſſes thereof, contrary to the truſt and confidence 


cc 
SC 
(tc 
PE 
„ 
goods or chattels, or any part thereof, or otherwiſe con- 
(0 


4 that if the ſaid caſket, jewel, money, goods or chattels, that 


any ſuch ſervant ſhall go away with, or which he ſhall 
_ embezzle with purpoſe to ſteal, as aforeſaid, be of the va- 
lue of forty ſhillings, or above, that then the ſame falſe, 
fraudulent, or untrue act and demeanor ſhall from hence- 


forth be deemed and adjudged felony, &c. Provided it ex- 


ce 
Co 
& 
0 
« of eighteen years; but every ſuch apprentice or perſon 
within that age doing that act ſhall be and ſtand in the 
like caſe, as they were before the making of this act. This 
act to endure till the next parhament. 
By the act of 27 H. 8. cap. 17. Clergy was taken away 
in this cafe, if the indictment were laid ſpecially upon the 
act of 21 H. 8. and purſuant to the fame ; and by the act 


£&c 
cc 


(c 


of 28 H. 8. cap. 2. this act of 21 H. 8. was made perpetual, 


but by the att of 1 E. 6. cap. 12. theſe acts were both repeald. 
4s 4 | | | 


all arid ſingular ſervants, to whom any caskets, jewels, mo- 
ney, goods or chattels by his or their maſters or miſtreſſes 


money, goods or chattels, or any part thereof, to the ins 


to him or them put by his or their maſters or miſtreſſes, 
or elſe being in the ſervice of his or their maſter or mi- 
ſtreſs, without any aſſent or commandment of his maſter 
or miſtreſs, embezzle the ſame caſkets, jewels, money, 


vert the ſame to his own ule with like purpoſe to ſteal it, 


tend not to apprentices, nor to any perſon under the age 


But 
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But again, by the act of 5 El cap. 10. this act of 21H. 8; 
was re-enaCted and revived, yet it did not revive the a& of 


27 H. g. cap. 17. for taking away clergy. 1. Becauſe the words L 


of the reviving act of 5 Eliz, revive only the act of 21 H. 8. 
ſpecially and particularly by name, and not any other incident 
act concerning clergy. And again, 2. Becauſe the acts taking 


away clergy were ſpecially repeald by the ſtatute of 1 E. 6. 


cap. 12. except in thoſe caſes there particularly enumerated, 
ſo that at this day a party indicted and convict upon this ſta- 
And note, that in this caſe and all other caſes of this nature; 
where a ſtatute is repeald and re-enacted, an indictment or 


information may conclude either contra formam ſtatutorum, or 


contra formam ſtatuti, for it ſhall be intended the laſt ſtatute; 


And ſo it is, if a ſtatute be but temporary and then expire, 
and then is re- enacted; but if a ſtatute be continued till the 


end of the next ſeſſion of parliament, and before that next 
ſeſſion be ended it is continued over, the indictment may 


run contra formam of the firſt ſtatute, for it never was inter- 
rupted, or it may conclude contra formam ſtatutorum. P. 42 


Elia. B. R. Dingly and Moore, (g) M. 31 C32 El B. R. 

oo RG Ee, : 
This ſtatute was introductive of a new law, when the goods 

were actually deliverd to the ſervant, that goes away with 


them, for where there is ſuch a delivery it could not at com- 


mon law be a felony. gs oo, „ 
But yet a ſervant might be guilty of my at common law, 
if he take the goods of his maſter feloniouſſy, nay tho they 


be goods under their charge, as a ſhepherd, butler, Oc. vide 
ſupra, cap. 43. p. 50 5. and for this he may be indicted at this 


day as a felony at common law ; and of this felony at com- 


mon law, an apprentice, or ſervant under the age of eighteen 
years may be guilty, and indicted thereof at common law. 
And therefore tho the ſtatute of 2 1 H. 8. exempt an ap» 


prentice, or ſervant under the age of eighteen years from 


the 


(f) But by 12 Az. cap. 1. Clergy is in to apprentices under the age of fiftoen 
ſuch caſe taken away from facts commit- years, robbing their maſters, 88 
ted in any houſe or outhouſe, except as (g) Cro, Elis. 7 50. 
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the pain of felony enacted de novo by this ſtatute, namely, 
where goods are actually deliverd to him, yet it leaves hint 
in the ſame condition, as to any felony at common law, as 
if he were not excepted ; and therefore if my butler or ſhep- 
herd under the age of eighteen years, or if my apprentice take 
away my goods feloniouſly without my actual delivery, tho 
they are under the value of forty ſhillings, he is indiCtable of 
felony at common la x. PS ee” 
If I deliver my ſervant a bond to receive money, or deli- 
ver him goods to fell, and he receive the money upon the 
bond or goods, and go away with it, this is not felony at 
common law, becaule the money 1s deliverd to him, nor 
felony by this ſtatute, becauſe, tho the bond or goods were de- 
liverd him by the maſter, yet the money was not ſo deliverd 
by the maſter. Dy. 5. 4. Co. P. C cap. 44. And yet by the 
very payment of the money to the ſervant to the maſter's uſe, 
the maſter is by law ſaid to be actually poſſeſſed of this mo- 
ney ; and if taken away from the ſervant by a treſpaſſer or 
robber, the maſter may have a general aCtion of treſpaſs, or 
action upon the ſtatute of hue and cry. 


But it is held, that if the maſter deliver to the ſervant 
twenty pounds in ſilver to change it into gold at the gold- 
ſmith's, or leather to make ſhoes, and he run away with the 
gold or ſhoes, it is felony. Crompt. Fuſtic. 35 bo 
If A. hath two ſervants, B. and C. B. by the command of 
A. the maſter and in his preſence delivers the maſter's goods 
to C. by the maſter's command, and C. runs away with it, 
this is felony within the ſtatute, for it is the maſter's delivery; 
but ſuppoſe it be deliverd by the maſter's command, but in 
the maſter's abſence, quere, whether this be within the ſta- 
tute, and what difference there is between this caſe and the 
receiving money from a creditor by the maſter's directions, 
yet vide Dy. 5. it ſeems felony. 5 
If the maſter's wife deliver goods of the maſter to the ſer- 
vant to keep, and he goes away with it, it ſeems this is with- 
in the ſtatute, for he hath them by delivery of his miſtreſs, 
and the maſter's wife is as well his miſtreſs, as if ſhe were ſole, 
wide ſtatute 25 E. 3. for petit treaſon, 
4 | By 
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land. 


By the act of 25 H. 8. cap. 6. buggery with mankind or 
beaſt is enacted to be felony, and che felon excluded from 
clergy. 
This aan was repeald by the general a0 of 1 E. 6. 


cap. 12, and in 2 E. 6. cap. 29. it was enacted to be felony 


without clergy, but without loſs of lands or goods ot eee 
tion of blood. 


But this act of 2 E. 6. was repe lt by the "EY of 
1 Max. cap. 1. and fo both acts * repeald until 5 Elig 


By the ſtatute of 22 H. 8. cap. 11. Every perverſe and 
malicious cutting down of the new Powdike of Marſtland, or 
of the old Pirwdike of the ifle of Ely, or of any part thereof, 


or of any other bank, being part of the rind and uttermoſt 


part of the country of Marſbland, made for the defenſe there- 
of, other than working upon the ſame for repairing or amend- 
ing and fortifying thereof, is enacted to be felony. 


"This act was. repeald by 1 E. 6. cap. 12. and 1 Mar. 


cab. 1. but is revived 15 2 & 2 P. N. cap. 19. and ſo « con- 


tinues. 
But the Ander bach the benefit of dergy. 


By the ſtatute of 23 H. 8. cab. 16. The felling of a horſe 


to a Scotchman, or delivering a horſe in Scotland 1 is made fe- 


This was repeald by 1 E. 6. cap. 12. and tho made penal 


; by the act of 1 E. 6. cap. 5. yet never revived, () and the 


acts of this kind are repeald by 4 Fac. 1. cap. 1. s to Seot- 


But by the ſtatute of 5 E cap. 17. the entire act of 


25 H. 8. cap. 6. is revived and re- enacted, ſo that this of- 
fenſe ſtands at this day abſolutely felony without benefit of 


clergy. 


To make buggery there muſt be penetratio, as in caſe of 


rape. Vide ſupra, p. 6 28. 


A woman may be guilty of buggery with a beaſt within 


this {tat ute. 


8H If 


(b) This muſt be ſome miſtake in the by 1 Eliz. cap. ). tho afterwards repeald 


MS. for this ſtatute was revived, as our by 4 Zac. 1. cap. 1. 
author himſelf ſays a little above, P. 665. 
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If buggery be committed upon a man of the age of FI 
cretion, both are felons within this law. 
Hut if with a man under the age of diſcretion, viz; fourteen | 
years, old, then the buggerer only i is the felon. 

Thoſe, that are preſent aiding and abetting, are all principals; 
the ſtatute making it felony generall y, there are or may be ac- 
ceſſaries before and after, as in caſe of rape. But tho none 
of the principals are admitted to their clergy, yet acceſl: aries be- 
fore and after are not excluded from clergy. 
Iouching the time of E. 6. I do not find any new felony 
enacted, but that of 2 C3 E. 6. cap. 6, which I ſhall here 
after conſider, when I cometo4 & 5 P. & M. cap. 

In the time of queen Mary we find theſe lautes follow- 
| — making new felonies. 
By the ſtatute of 1 @ 2 PWM. cap. 4. © If any ck 
_ diſh people calling themſelves or being called Egyprians ſhall | 
* remain in this realm or ales one month at one or ſeve- 
ral times. And if any perſon being fourteen years old, 

which hath been ſeen or found in the fellowſhip of ſuch 

Egyptians, or which hath diſguiſed him or herſelf like them, 
* ſhall remain here or in IVales one month either at one or 
ſeveral times, it is felony. (i) 
The trial to be by the inhabitants of the county : where 
they are taken, and not per medietatem lingue, no lanchuary 
or clergy to be allowd. 

A proviſo, that it extend not to their children under chir 
teen years old, 

And by the ſtatute of 5 Ella cap. 20, this: act of WO 
2 P. M. is confirmed and extended to all above the age & 
fourteen years, that {hall be found in the company of vaga- 
bonds, commonly called or calling themſelves Egyptians, or 
counterfeiting or diſguiſing themſelves by their apparel, ſpeech 
or behaviour like them, if they continue one month, alcha 


they are perſons born in the king's dominions. Clergy is 
 oulted. 


[44 


cc 


(e 


4 | | I have 


(7) Our author has here copied from 24 the words ar one o ſeveral times in 
Co. P. C. cap. 39. where the two ſtatutes the firſt clauſe belong to 5 His. and not 
of 1 C2 P. eg J, and 5 Elis. cap. 20. to 1 & 2 P. & A. 
are ate together; for this laſt clauſe 


(c 
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I have not known theſe ſtatutes much put in execution, 
only about twenty years fince at the aſſizes at Bury about 
thirteen were condemned and executed for this offenſe. _ 
1 am now come to that, which I have all along promiſed, 
namely, the felony of ſoldiers running from their captains, 

enacted by ſeveral ſtatutes, as namely, 18 H. 6. cap. 19. 
7 H. 7. cap. 1. 3 H. 8. cap. 5. 2 T3 E. 6. cap. 2. repeald 
by 1 Mar. cap. 1. and revived by 4 & 5 P & M. cap. 5. 
and the ſtatute of 5 Eliz. cap. 5. „„ 
I ſhall take up the whole matter together, beginning with the 
antienter ſtatutes, and ſo deſcending downwards to the latter. 
By the ſtatute of 18 H. 6. cap. 18. It is recited, © That 
divers captains, that were retaind by indenturg to ſerve the 
king, ſome beyond the ſeas and ſome in the marches, had 
defrauded the {ſoldiers under their retinue of their pay, 
and enacts, that no captain, which ſhall have the conduct 
of ſuch retinue, and {hall receive the king's wages for the 
ſame, ſhall abate his ſoldiers their wages, except it be for 
their clothing, that is to ſay, if they ſhall be waged for 
„half a year, ten ſhillings a gown for a gentleman, fix ſhil- 
lings and eight pence for a yeoman, upon pain to forfeit 
twenty pounds for a ſpear, ten pounds for a bow to the 
king, for whom he did abate. | 8 ol 
And by the ſtatute of 18 H. 6. cap. 19. It is recited 
and enacted, as followeth, © Whereas many ſoldiers, which 
have taken parcel of their wages of their captains, and ſo 
© have multer'd and been entred of record the king's ſol- 
diers before his commiſſioners for {ſuch terms, for which 
their maſters have indented, have ſometimes preſently af- 
ter their muſter and receiving part or all of their wages 
departed and gone where they will, and have not paſſed 
the ſea with their captains, and ſome paſſed the ſea, and 
long within their terms departed form their captains and 
the king's ſervice without apparent licenſe to them grant- 
ed by their captains, to the great damage, Vc. it is enact- 
ed, that every man ſo(k) multering and receiving the king's 

| —ſ wages, 

( This word [fo] reſtrains the ſta- tainer being now diſuſed, this ſtatute is 


tute to foldiers retaind in the manner men- conſequently become of little force. 
tiond in the act, which method of re- | 
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* wages, which departeth from his captain within his term 


in any manner aforeſaid, (except notorious ſickneſs by the 
4 viſitation of God ſuffer him not to go, and which he ſhall 
< certify preſently to his captain, and repay his money, ſo 
that he may provide him for another ſoldier in his place,) 
* he ſhall be puniſhed as a felon, and the juſtices of the 
< peace ſhall have power to hear and determine the ſame; and 
© that no ſoldier, man of arms or archer ſo muſterd of re- 
* cord and going with his captain beyond the ſea ſhall re- 
turn into England within the term for which his captain 
© hath retaind him, nor leave his captain there in the king's 
4 ſervice, and in adventure of the war, except he hath rea- 
4 ſonable cauſe by him ſhewed to his captain, and by him 
to the chief in the country having royal power, and there- 
upon ſhall have a licenſe of the {aid captain witneſſed under 
his ſeal, and ſhewing the cauſe of his licenſe ; and if any 
that doth muſter of record come without letters teſtimonial 
* of his captain within his term on this fide the ſea, the may- 
* ors, Oc. ſhall arreſt them, and detain them until it be in- 
* quired of, and if it be found by inquiry before the juſtice 
of peace, and proved, that they have muſterd of record 
and departed from their captains without licenſe, as afore- 
ſaid, they ſhall be puniſhed as felons.” But it took not 
away clergy. f 5 
By this act it appears, that the method of thoſe times 
was, that as well the ſoldiers as the captains were under + 
contract to ſerve in the war, {ſome for longer time, ſome for 
ſhorter, and ſometimes the ſubordinate ſoldiers contracted 
with the king, but moſt commonly the captain contracted with 
the king to ſerve him with ſuch a number of men raiſed by 
himſelf for ſuch a time, as half a year or the like, and the 
captain made his contract with his ſoldiers (therefore called 
his retinue), and the captain received the pay for himſelf and 
them. 3 
And this method continued until 7 H. 7. and for a long 
time after, as appears by the whole preamble and body of the 
ſtatute of 7 H. 7. cap. 1. 
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By that ſtatute it is enacted, © That every captain and 
petit captain having under them retinue of any ſoldier or 
ſoldiers at the king's wages ſhall, under pains in the ſame 
act limited, pay to their retinue of ſoldiers their Wages rate- 
< ably, as it is allowd by the king or the treaſurer of his 
„wars, and that within ſix days next after they have re- 
ceived it; and if any ſoldier, being no captain, imme- 
diately retaind with the king, which hereafter ſhall be in 
wages and retaind, or take any preſt to ſerve the king 
upon the {ea or upon the land beyond the ſea, depart 
out of the king's ſervice without licenſe of his captain, 


that ſuch departing be felony without the privilege of cler- 


gy ; and the juſtices in every ſhire, where ſuch offender is 
taken, ſhall hear and determine the offenſe, as if done in 
the ſame county ; and their departure and retainer, if tra- 


„ verſed, ſhall be ied | in the ſame county, where taken.“ 
ut this act extended not to ſoldiers 11 1 to ſerve i in 
_ England.” 


By this ſtatute it appears, Hor the retainer of the captain 


was by contract with the king, and he by the ſame contract 


was to provide the ſoldiers, which were to be at the King's 


pay. This is continued alſo till 3 H. 8. as appears by the 


prexeable and body of the act of 3 H.8. cap. 5. 
By that act of 3 H. 8. cap. 5. The ſame miſhoient i is 
enacted upon ſoldiers departing without licenſe, only here it 


is without licenſe of the king's heutenant. 


By the ſtatute of 7 H. J. It is receiving wages or pr 5 to 


ſerve the king upon or beyond the ſea, "here it is to lerve 
the king upon the ſea, or upon the and, or beyond the ſea, 


which is larger than 7 H. 7. for it extends to land ſervice, 


and the puniſhment is limited to the juſtices of the peace of = 
the counties where taken. 


Provilo, that it extend not to captains Or ſoldiers retaind 
to ſerve in Calais, Tc. Berwick or Wales. 

It is reſolved 6 Co. Rep. 27. 4. in the cafe of ſoldiers, that 
both theſe ſtatutes have continuance, and the word (king ) 
extends to the ſucceſſors of thoſe kings, (mn) and altho by 

| 81 the 

(m) Vide anica fag. 100. r 
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the ſtatute of 1 E. 6. and 1 Mar. all new felonies made ſince 
the firſt day of the reign of H. 8. that were not felonies be- 
fore, are repeald, yet inaſmuch as the ſtatute of 3 H. 8. en- 
acts no new felony, but what was felony by 7 H. 7. cap. 1. 
tho it vary as to the perſon, that is to grant the licenſe, and 
the perſons that are to try it, () yet it was in truth no new 
felony, and therefore it is held the ſtatute of 3 H. 8. was 
not repeald by 1 Mar. or 1 E. 6 5 | 3 
But it ſeems to me to be repeald by 1 E. 6. and 1 Mar. for 
to depart without licenſe of the captain, and to depart with- 
out licenſe of the king's lieutenant, are ſeveral offenſes, for 
ſuppoſe he had the lieutenant's licenſe and not the captain's, 
it is not excuſe enough within 7 H. 7. and if he had the 
captain's licenſe and not the lieutenant's, it excuſeth not with- 
in the ſtatute of 3 H. 8. But then quære, whether the exce 
tion for clergy of men in orders, or of ſoldiers in Calais, 
Berwick, or Wales extend to the ſtatute of 7 H. 7. cap. 1. 
If this variance by the ſtatute of 3 H. 8. be a repeal of 
the ſtatute of 7 H. 7. then they are both repeald, that of 
7 H. 7. by 3 H. 8. and that of 3 H. 8. by 1E.6. and 1 Mar. 
The ſtatute of 2 & 3 E. 6. cap. 2. recites, That whereas 
divers of the king's ſubjects according to their bounden 
duties have appointed and ſent into the parts beyond the 
ſeas and into Scotland many able perſons and ſoldiers with 
© horſes and harneſs meet to ſerve the king in his wars to 
their great charges and colts, yet ſome of the ſoldiers ſo 
<« ſent have contrary to their bounden duty ſold or convert- 
“ ed the ſaid horſes and harneſs, whereby the king hath 
ce been deſtitute of their ſervice, and the owners who ſent 
them have been deceived of their horſes and harneſs, and 
« lefs able to refurniſh other like ſoldiers with horſes and 
harneſs at ſuch time as they ſhall be commanded by the 
cc Kine : 5 5 . | | dy 
It 5 enacted, That if any ſoldier hereafter ſerving the 
« king in his wars in any of His dominions, or on the eas, 
<« or beyond the ſeas, {hall hereafter purloin, &c. ſuch horſes 
or arms, he ſhall be committed by the lieutenant, &c. 


2 | ** upon 
(*) The perſons impowerd to try it are the ſame by both ſtatutes. 
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* upon due proof or teſtimony till ſatisfaction, c. And if 
any ſoldiers ſerving, as is aforeſaid, depart without licenſe of 
his lieutenant or other above- named with booty or other- 
“ wile, being in the enemies country or elſewhere in the 
e king's ſervice, or out of any gariſon, where he or they be 
appointed to ſerve, that then every ſuch ſoldier ſo depart- 


cc 


cc 
without benefit of clergy or ſanctuary; and the juſtices of 
every {hire, where he is taken, ſhall have power to hear 
and determine the offenſe, as if committed in the ſame 
county. _ 5 a „ 

« Proviſions againſt captains ſhort pay, Wc. Provided not 
to extend to detaining of wages for victuals, harneſs, wea- 


be: 
ce 


ce 


loldier. 


Nota, This act, tho it vary from the preamble of the other 
acts of 7 H. 7. and 3 H. 8. and recites, that the king's ſub- 
jets according to their bounden duty had ſent men and ſol- 
diers, doth not neceſſarily infer a compulſive power upon the 
perſons ſo to ſend, or ſo to go; 1. Unleſs they were bound 


by tenure to attend in perſon or ſend; ſuch were tenants by 
knights ſervice. (n) 2. Unleſs obliged by the ſtatute of 11H. 7. 


cap. 18. or 19 H. 7. cap.1. as having offices, penſions, or 
lands given by the king, who by theſe ſtatutes were bound 
to follow the king in his wars, but at the king's wages, by 
thoſe ſtatutes, which were held perpetual. 3. Or unleſs they 
had contracted with the king to find him ſoldiers, for this 


courſe was not wholly out of ule, and the preamble ſeems 


to import as much, for they ſent their ſoldiers, and when 
they thus departed with their arms were bound to refurniſh 
A VV 

And tho there be mention of preſt money in this act, 


yet in truth it was inpreſt money, or the earneſt of the 
contract between the king by the captain and the ſoldiers, 
But yet upon this act two things are obſervable. 1. That 
this act did not make the departure of any ſoldier to be fe- 
| lony, 

(i) See Co. Lit. P. 76. 4. $ 105. 


ing without licenſe ſhall be taken and judged as a felon 


pons, or for any preſt money provided and deliverd to ſuch 
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| lony, .unleſs he were actually in the king's ſervice in his 
Wars. 6 Co. Rep. 27. 4. cale of ſoldiers - 
2. Tho this felony was in ſubſtance the ſame, that was en- 


added by 7 H. 7. yet the general clauſe of the act of 1 Mar. 


cap. 1. repeald it. 
And this is accordingly fo recited by the ſtatute of 4 U 
5E M. cap. 3. which doth recite it to be repeald, and 
therefore by an expreſs enacting clauſe renews that clauſe 
: of the ſtatute of 2 & 3 E. 6. that makes ſuch departure 
felony. . . . 
Hy the ſtatute of 5 Eliz, cap. 5. It is recited, © That it 


cc 
_ 


did or ought to extend to mariners and gunners ſerving on 
cc 


m6 


© hereafter {hall extend as well to all and every mariner and 


gunner having taken, or that ſhall hereafter take preſt or 
. wo to ſerve the queen, her heirs or ſucceſſors, to all in- 
<« tents and purpoſes, as the ſame did or doth to any ſol- 


cc 


cc 


ce 
oa 


benefit of clergy. 


In 6 Co. Rep. 27. a. The caſe of ſoldiers. The caſe was, 


that divers ſoldiers after they were preſt, and going towards 


Ireland to ſerve againſt the rebels there, and before they had 


ſerved in the war, did depart and eſloigne themſelves; here- 
upon it was reſolved by all the judges of England 43 Elie. 
upon a reference to them made, as it ſeems, 1. That this 
caſe was not within the ſtatute of 18 H. 6. but that aCt is 
now of little uſe, becauſe that act refers to the antient man- 
ner of retaining ſoldiers, which was uſual between the kin 
and great men, to ſerve the king with ſuch a number of WS. 
for a certain time. 2. That the ſtatute of 2 3 E. 6. cab. 2 
revived by 4 & 5 P. & M. extended not to this caſe, for that 
ſtatute extended to the departure of a ſoldier after he had 
been in actual ſervice in the war. 3. That the ſtatutes of 
7 H. 7. cap. 1. and 3 E. 8. cap. 5. which in ſubſtance are 
„ both 


hath been doubted, whether the ſtatute of 18 H. 6. cap. 19. 


the ſeas taking wages of the king or queen. It is expreſſed, 
ordained, and enacted and declared, that the [ad baute 
in all pains, forfeitures and other things did and doth, and 


dier, any diverſity of opinion, doubt, or matter to the 
contrary notwithſtanding,” But this takes not away the 
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GARE TIES EY OS ern tt. 


E 


both of one effect, are perpetual laws, and the word king ex- 
tends to his ſucceſſors, and upon thoſe two acts divers ſoldiers 


The reaſon thereof cannot be grounded upon any ſuppo- 


fition, that the courle of military retainers was alterd in 7 H. 7. 
from what it was in the time of H. 6. for there are very 
many indentures of retainets of record according to the an- 


2 NE 


tient form long after that time, and indeed the ſtatutes of 7 
H. 7. and 3 H. 8. do import as much, as will eaſily appear 
to an attentive reader of them: But that which ſeems to ex- 


tend the acts of 7 H. J. and 3 H. 8. to this caſe; are the words 
or take any preſt to ſerve the king, which words are in theſe 
ſtatutes and in that of 5 Eliz. cap. 5. which are wanting both 
in the , {tatute of I 8 H. 6. cap. I 9. and 2 2 3 E. 6. cap. 2. 
for that makes them ſubject to the penalty for departing with- 
out licenſe, as well as if they had received wages, or had been 


muſterd, or been in actual ſervice in the wars. 


All the difficulty reſts in the word preſt, viz. whether it be 
to be intended paſlively from premo, prelſi, as it is commonly 
uſed at this day, and is ſo expreſt in the caſe of ſoldiers, 
| Apres ceo quils fueront preſt : Or whether to be taken actively, 
as it is expreſt in the ſtatutes of 7 H. J. 3 H. 8. and 5 Eliz. 
having taken preſt to ſerve, &c. preſtitum, or the earneſt of 
„FF „„ 
All do agree, that if a man do voluntarily receive or take 
preſt to lerve as a ſoldier, mariner, or gunner, either upon 


or beyond the ſeas, he is bound thereby, and if he depart 


AR without 


(0) Whatever doubts may formerly © magiſtrate of ſome city, or high con- 


have been about the meaning of the word © ſtable of the hundred or diviſion, where 


preſt, yet it ſeems now to he fixt to the 
latter ſenſe by 5 & 6 M. &. cap. 15. 


for it is there enacted, © That no | roi | 


ervice, 


4e that ſhall be liſted for the land 


© ſhould for the future be eſteemed a 


© liſted ſoldier, or be ſubject to the pe- 
© nalties of this act, or any other penalty 
« for his behaviour as a ſoldier, unleſs 
“ before his being liſted or inſerted in 
*© any muſter roll he ſhall have been 
* brought before a juſtice of peace, (not 
te being an officer in the army, ) or chief 


the party ſhall be liſted, and before 
e ſuch juſtice; Sc. ſhell declare his free 
* conſent to be liſted as a ſoldier.” Al- 
tho the former clauſe of this ſtatute for 
feviving the puniſhment of mutiny or 
de ſertion be limited to the time mentiond 
in the act, yet this clauſe coming after 
that limitation, and being general not on- 


ly in relation to the penalties of this act, 


but of any other act, feems to be perpe- 
tual. | | | 
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without licenſe, it is felony within the ſtatute of 7 H. 7. 
rap. 1. 3 H. 8. cap. 5. and 5 Elix cap. 5. for the words of the 


—— 


ſtatutes are expreſs in it, only in the caſe of a ſoldier it is 
without benefit of clergy, but of a mariner or gunner it is 
within benefit of clergy, becauſe the ſtatute of 18 H. 6. 
cap. 1 9. doth not exclude clergy, and the ſtatute of 5 Eliz. 
extends only the ſtatute of 18 H. 6. to mariners and gunners, 


in this chapter. 


. 


and mentions nothing of the ſtatutes of 7 H. 7. or 3 H. 2. 
which exclude clergy. But of the buſineſs of clergy hereafter 


But on the other ſide the compulſion* of men to go be- 
yond or upon the ſea, or otherwile impriſoning of them, or 


cornpelling men to take preſt money, or otherwiſe to impri- 


ſon them hath been, I confels, a practice long in uſe ; how 


fur it is juſtifiable or not, the books that have treated of it 


are to be conſulted, Vide the argument of Calvin's cafe, 7 Co. 
Rep. 7. b. He, that reads the comment of my lord Coke upon 
Confirmatio Cartar. cap. 5. and his oblervations and concluſions. 
there upon the ſtatutes of 1 E. 3. cap. 5 & 7.(p), 18 E. z. 
cap. J. (q), 25 E. 3. cap. 8. (T), 4 H. 4. cap. 1 3. (), may 
reaſonably think he varied his opinion (). And he, that looks 


upon the acts enabling preſſing of ſoldiers and mariners for 


torein ſervice upon or beyond the ſea, namely 17 Car. 1. 
cab. 12. cap. 25. cap. 26. may think that thoſe times made 


4 


p. This ſtatute provides, that no man 


Mall be charged to arm himſelf other- 


wiſe than was formerly wont, and that 


no men be compeld to go out of his 
ſhire, but where neceſſity requireth, and 
ſudden coming of ſtrange enemies into 
the realm. 


(% This ſtatute ordains, that men of 


arms, Oc. choſen to go in the King's 


ſervice out of England ſhall be at the 


King's wages, till their coming again. 
(r) This ſtatute enacts, that no man 


Mall be conftraind to find men of arms, 


other than thoſe who hold by ſuch ſer— 
vice, except it be by common aſſent in 
parliament. | 


be defign of this ſtatute is chief— 


ly to confirm the three acts above men- 


tiond, 


lome 


(In Calvin's caſe he was of opinion, 


that the ſubjeQ is bound to ſerve the 


king in his wars both within and without 
the realm; and in his comment upon con- 
firmatio cartar. cap. 5. 2 Tnſlit. 528. he 
ſays, that the ſtatutes above mentiond, 
(which provide, that none ſhall be com- 
peld to go to the king's war out of his 
ſhire, except in caſe of neceſſity, nor 
ſhall! be conſtraind to find men of arms, 
except by conſent of parliament,) were but 
declarations of the antient law ef Z7g- 
land, And again, in his comment on 
Mugina Charta, cap. 29. 2 Tuſlit. 47. he 
ſavs, that the king cannot ſend any ſub- 
ject againſt lis will ro ſerve him out of 
the realm, not even into Hrlaud, for then 
under pretenſe of ſervice lie might ſend 
him into baniſkment. | 


—— 
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ſome doubt of it (). But of this matter I deliver no opinion *). 
Howloever to make a felony within thoſe acts of 7 H. 7 
cap. 1. 3 H. 8. cap. 5. 5 Eliz, cap. 5. it muſt be laid in the 
indictment and proved upon evidence, 1. That either they 
received wages, or took preſt to ſerve: the king upon ſea or 
land. 2. That he, that thus impreſted them, was commiſſiond 
by the king ſo to impreſt them. * 
Touching clergy in theſe offenſes. N 
1. He that is convict upon the ſtatute of 18 UH. 6. cap. 19. 
ſhall- have lus clergy. GG . 
2. Conlequently a mariner or gunner, that hath taken 
wages or preſt, ſhall have his clergy, for the ſtatute of 5 Bliz. 
cap. 5. extends only the pains and penalties of the ſtatute of 
18 H. 5. to this caſe, and by that ſtatute of 18 H. 6, clergy 
was not taken-awaye. 8 „„ 
Z. That a departing contrary to the ſtatute of 7 H. 7. or 
3 H.8, is by thoſe ſtatutes exempted from clergy, only the 
ſtatute of 3 H. 8. cab. 5. allows men in orders the benefit 
)) 3j; Sa 
J. The ſtatute of 2 @ 3 E. 6. takes away clergy from 
thoſe, that depart without licenſe after they have ſerved the 
king in his wars. = nn „ 
5. By the ſtatute of 1 E. 6. cap. 12. All perſons convict 
of any felony not excepted in that act, whereof this is none, 
{hall have their clergy, as he might have had before 24 April, 
IH. 8. and therefore an offender againſt 7 H. 7. cap. 1. is 
ouſted of his clergy, becauſe ouſted thereof by 7 H. 7. cap. 1. 
only if they be in orders, they have privilege of clergy by the 
ſtatute of 3 H. 8. cap. J. 1 . „„ 


Hiſtoria Placitorum Coronæ. 


6. But 


() Or rather were clear, that it could 
hot be legally done without a ſpecial act 


of parliament for 82 ; the like 


may be argued from ſome other tempo- 
rary ſtatutes enacted ſince our author's 
time, for authorlzing the preſſing of ſol- 
diers and mariners, diz. 2 & 3 Ann. cap. 
19. 285 4 Ann.cop. 11. 4 Ann. cap. 10. 
Jun. cop.15. 6 Ann. cap. 10. 

( But it may be eafily perceived, 
. that the reaſon why our author declines 


delivering any opinion was, becauſe he 


did not concur with the then prevailing 


practice, a practice which ſeems repug- 


nant to the liberties of an Eugliſhman, 
and irreconcileable to theeitabliſhed rules 
of law, /. that a man without any of- 
ſenſe by him committed, or any law to 
authorize it, ſhould be hurried away like 
a criminal from his friends and family, 
and carried by force into a remote and 


dangerous ſervice. 


33 


— 
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6. But if he be indicted upon the ſtatute of 3 H. 8. cap. 5. 
quere, whether he ſhall not have his clergy, for tho the fe- 
lony in ſubſtance be the ſame, yet this ſtatute makes it fe- 
lony to depart without the licenſe of the king's lieutenant, but 

the ſtatute of 7 H. 7. cap. 1. makes it felony to depart with- 
out licenſe of the captain, and therefore vide ſupra, p. 67 4. 
whether 3 H. 8. be not repeald by 1 E. 6. as a felony newly 
made ſince the firſt day of the reign of H. 8. 

If a man receive impreſt to ſerve the king beyond the ſea, 
and is deliverd over to a conductor to be brought to a cer- 
tain place at the ſea- ſide, and is in the king's wages, and 
runneth away without licenſe of the conductor, all beſides 

[ Croke, | Yelverton, and Hutton, agreed it to be felony, and 
the conductor is as to this purpoſe a captain; but all agreed, 
that if the conductor at the place deliver him over to an- 
other conductor, this ſecond conductor is not a captain with- 
in the ſtatute (y); but Telverton and Hutton held, that in nei- 
ther caſe it is felony, unleſs the conductor be alſo a captain, 
and ſo named in the indenture between the king and him, 
which all agreed to be the ſafeſt wax. „„ 

It was held, that it could not be tried before other juſtices, 
than ſuch as are limited by the act, becauſe a new felony, 
and limited to be tried in another manner than the law di- 
rects, viz. in the county where taken, M. 3 Car. Hutt. Rep. 
1 34. nine judges verſus Croke, Hutton, and Yelverton, vide Cro. 
Car. 71. the better greater | opinion was, that it was felony 
and may be tried before juſtices of oyer and terminer or gaol- 
delivery, as well as of the peace. 1 

But ſurely the preſs-maſters or conſtables, that uſually take 
up men for ſervice, are not captains within the act, neither 
is the running from them felony within thele ſtatutes (). 


4 ; 
() The reſolution lere i nor dif 


tinguiſh between a firſt and ſecond con- 
ductor, but between a conductor, who 
by agreement with the captain had the 
leading them quite thro to the place of 
rendezvous, * one who was Fired to 
carry them part of the way, and then 
deliver them to another conductor; a 
conductor of this laſt ſort, Whether firſt 


There 8 


or ſecond, it was agreed was not a captain 
within the ſtatute. Sce Hut. 134. 

() Theſe ſeveral acts of parliament 
enacted for the puniſhment of ſoldiers 
running away from their captains are 
now in a manner uſeleſs by reaſon of 
the frequent ſtatutes for puniſhing mu- 
tiny and deſertion by the martial law, 
a method more conciſe and effectual, 

which 


—— — 


Piers are no Other "I EY newly nated 3 in the time £ 
queen Mary, but thoſe that were temporary, as 1 & 2 P. & 
M. cap. 3. telling falſe news, Tc. after a former conviction ( 
and 1 Mar. cap. 12. concerning riots. 


0 + & ee 

Concernmsg felonies newly enacted in the 
times of Ouecn Elizabeth, King James; 
King Charles I. and King Charles | "ON 


N the time of Q. Elizabeth thars 1 were ſeveral acts for mas 


king new felonies, and they be ranked into thele ranks. 


© Such as were only temporary or during the queen 8 life 


{uch were the ſtatutes of 1 Eliz, cap. 15. SS; in {ome caſes 
made rebellious aſſemblies felony. 14 Elix cap. 1. touching 
- withholding the queen's caſtles and other matters. 2 3 EIN. 
cab. 2. touching ſeditious books, letters, Prophecies, calculas 
tion of the queen's nativity, &c. 


II. Such as were perpetual, or otherwiſe continued, but after 


wards repeald, as 1 Elix cab. 10. and 14 Elix cap. 4. touching 
exportation of leather, repeald by the ſtatute of 18 Eliz, cap 9. 


5 Eliz, cap. 16. concerning witchcratt, repeal by 1 Jac. 1. 


cab. 1 2. 


2 J. | III. Such 


_ which, however neceſſary it may be in Judged proper to make them of long con- 


the time of war, is  DY MANY thought not ſo tinuance, but rather to renew them from 
ſuitable to Tiſh freedom in times of year to vear. 

peace and tranquillity, Sce the ſtatutes (*) This offenſe was not made felony, 
1 N. S M. Seff. 1. cap. 5. and 6 G09. 2. a, was puniſhable by 1 impriſonment tor 
cap. 3. between which years they have lite, and forfeiture of nods and chattels 
been ken renewd, it not having been 
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III. Such as were perpetuul and ſtand W or were 
temporary at firſt, and made perpetual, and of theſe I ſhall 
here give a brief account. 

By the ſtatute of 5 Elz. cap. 14. It is 05880 « "That 
if any perſon or perſons upon his or their own head or 
imagination, or by falſe conſpiracy or fraud with others 
ſhall wittingly, ſubtilly and falſly forge or make, or ſubtilly 
cauſe, or wittingly aſſent to be forged or made any falſe 
deed, charter, or writing ſealed, court-roll, or the will of 
any perſon i in writing, to the intent, that the ſtate of fre- 
hold or inheritance of any perſon or perſons of in or to 
any lands, tenements or hereditaments freehold or copyhold, 
or the right, title, or intereſt of any perſon or perſons in 
or to the ſame or any of them ſhall or may be moleſted, 
troubled, defeated, recoverd or charged, or ſhall pronounce, 
publiſh, or ſhew forth in evidence any ſuch falſe or forged 
ak ey chaner; writing, court-roll or will as true, knows. 
„ing the ſame to be falſe and forged, as is aforeſaid, to the 
& intent above rememberd, and {hall thereof be convicted 
either by action or actions of forger of falſe deeds to be 
founded upon this ſtatute, or otherwiſe according to the 
order and courſe of the common law, &c. {hall pay the 
party grieved his double coſts and damages, be ſet upon 
the pillory, both his ears cut off, and allo his noſtrils ſlit 
and ſeard with an hot iron, be impriſond during life, and 
« forfeit the profits of his lands during life (a). 
Or if any perſon, as before, ſhall forge or aſſent to be 
forged, Oc. any charter, deed, or writing, to the intent, 
F that any perſon may have a term of years in any lands, 
not copy hold, or any annuity for life, years, or in tail, or 
fee-fimple, or ſhall forge any obligation, bill obligatory, 
acquittance, releaſe, or diſcharge of any debt, account, ſuit, 
demand, or other thing perſonal, or ſhall pronounce, Ge. 
ut ſupra, that then he {hall pay the party grieved double 
colts and damages, be ſet upon the piliory, and loſe one of 
his ears, Tc. 


I 3 « And 


(a) Upon this clauſe of the ſtatute Ja-. convicted, Pg. 4 Geo. 2. J. R. and ſuf 
#het Croke, alias Sir Peter Strate, was terd the penaities of the att. 
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* And if any perſon or Pe being kereafier convict 


. any of the offenſes aforeſaid by any "of the ways above 


limited, ſhall after his or their conviction or condemnas 


tion efiſbors commit or perpetrate any of the offenſes afore- 


ſaid, that then every ſuch ſecond offenſe ſhall be adjudged 


felony ; and the parties convicted or attaint thereof accord- 


ing to law {hall ſuffer death, and forfeit their goods and 


| lands. as in caſe of felony, without having advantage of 
ſanctuary or clergy ; but the wife not to loſe her dower, 


nor blood to be corrupted, nor heirs diſherited. 
Jultices of oyer and terminer and of aſſize to hear and des 


termine the offenſes againſt this act. =, 


* Not to extend to any attorney or lawyer pleading a 
forged deed, not being party or privy to the forging, nor 


to the exemplification of a forged deed, nor to any Judge, 
that Hall cauſe the teal to be let to ſuch exemplificas 


tion. 


Upon this "ERR fo far as it les to felony, theſe things 


conſiderable {hall be {et down in order. 


1. What is a making, forging, or aſſenting. 
If 4. make a deed of feofnient to B. and after make a 


| deed of feofment to C. with an ante-date before the other 


feofment, this was a forging within the ſtatute of 1 H. 5. 


cab. z. and alſo within this ſtature, (o. P. C. cap. 75. 27 


H. 6. 


But = that it is not the bare ante-dating of a deed, 


| that makes a forgery, for then molt aſſurances, eſpecially bags 


ains and ſales for recoveries, leaſes for years to enable a re- 
leale would be forgeries; but that, which makes it torgery in 


the former caſe, is the intent to avoid his own feotment ; 
and the words of this {tatute are, to the intent that the eſtate 


of another perſon ſhould be diſturbed ; ſo the intent is to be 


joind in caſe of forgery. 


Again, if 4. make a true deed of feofment to B. of the 


manor of Dale, and after B. raſe out D and put in S, where- 


by the feofment imports the manor of Sale ; or if 4. grant « 


rent-charge to B. for life, and after ſealing and deliver y. B. 


rale the deed, and enlarge the ſum or late, this is a fubtle 
making 
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making of. 1 falle deed ta this ſtatute; vide 1 Andes 1. Rep. 


Puckering's caſe, Caſe 151. p. 100. 


An aflent aller the fact committed makes not the party 
aſſenting guilty or principal in the forging, but it muſt be a 
precedent or concomitant aſſent. 

2. What is a writing ſealed, deed, will, or court-roll. 

The forging of a falle cuſtomary of a manor put under 
ſeal, whereby the intereſt of the lord is moleſted, is a wri- 


ting under ſeal within this ſtatute, Dy. 322. b. Taverner 8 


cal. 

The inſerting of a clauſe in a will purporting a deviſe of 
lands without warrant or direction of the devitor is the forg- 
ing of a will within this ſtatute, tho the whole will be not 


| forged, and altho done in the teſtator's life by the clerk, that 


writes the will. Co. P. C. cap. 75. againſt the report of Dy. 


288. a. Marvin's caſe. 


But note, this was when the reflaror Was ſpeechleſs, but if 


he had his underſtanding, and aſſented to it or publiſhed it 


afterwards, it is no forgery, tho at firſt written without his 


direction. 


Forging 3 e court- rolls of copyhold 


lands are within this ſtatute. 


If the deed or will forged purport only a Aale for years, 
whereby the freehold is Cages, or of a rent- charge for years, 


it is within this firſt branch. 


A. makes a leale for years to B. a Groing of an aſl ignment 


JJ forging of a deed within the 


{econd clauſe, Co. P. C. ubi ſupra, againſt the opinion in Noy's 
Rep. in Markam's caſe (b). 


But an aſlignment made here of a term . years of land 


in Jreland is 4 not to be within this ſtatute, but puniſh- 


able as a miſdemeanor at common law. 29 Elix. Newman's 
cale, Hughes 3 Part, N. 221. 


3. What is a pronouncing or publiſhing, knowing the lame 


bo be forged. 


5 5 I 


(b) Noy, P. 42. 
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It 4. forge a deed, and B. tell C. that the deed is forged, 
and yet C. publiſheth it, it was reſolved to be within the ſta- 
tute in Greſham's caſe. P 38 Eliz, Cam. Stellata (c). 

But it ſeems to me, tho {ſuch à relation may be an evi- 
dence of fact to prove his knowledge, yet it is not concluſive, 
tho perchance de facto the deed be forged; for poſſibly there 

might be circumſtances of fact, that might make the perſon 
relating it or his relation not credible, ſo that the knowing 
muſt upon the whole matter be left to the jury upon the 
cCircumſtances of the caſe, and therefore the caſe of Greſhani 

being in the ſtar-chamber, where the lords are judges of the 
fact upon the evidence, is no authority in this caſe. 
4. What is a writing, bill, bond, acquittance. — 

A will in writing concerning goods only is within this 
/..... 8 

Ihe forging of a ſtatute ſtaple, or recognizance in nature 
of a ſtatute ſtaple, is within this ſtatute, becauſe the party's 
hand and ſeal are to it, but not the forgery of a ſtatute 
merchant or recognizance, becauſe they have not the conuſor's 
tal @ REK191H If H9. 18. & 0), HEHE 
A. writes and ſeals a letter to B. and ſubſcribes it, B. cuts 
off the lower part of the letter with the hand of A. and puts 
to it the ſeal of his letter, and over it writes an acquittance, 
this is the forging an acquittance. Co. P. C. ubi ſupra. = 

I come to the point of felony, having before ſtated what 
is 4 firſt oftenle within this ftatute. oo Eh 

There muſt be a conviction of a firſt offenſe before the ſe- 
cond offenſe be committed, otherwiſe the ſecond offenſe is 
not felony ; and therefore if before conviction of forgery A. 


8 M commit 


(c) This is the ſame with Markham's 
caſe, and is cited by lord Coke for this 
purpoſe. Co. P. C. P. 170. in margine. 

(4) This ſeems to be grounded on a 
miſtake of lord Coke, who in his com- 
ment on this ſtatute ſuppoſes the word 
Writing to be inſerted in the latter part 
of this clauſe, after the words any obliga- 


tion or bill obligatory, whereas it is not 


ſo, for the ſtatute makes no mention of 
<oritings but only with reſpect to an inte- 
reſt in lands or annuities, and conſequent- 
ly does not extend to a will of goods on- 


ly, and ſo was the caſe cited by lord Ccke 
in Dyer 302. L. which was of a will of a 
leaſe for years, and not of perſonal goods 
only; but this caſe is expreſly included 


in a later ſtatute, vis. 2 Geo. 2. cap. 25. 


which makes ſuch a forgery felony with- 
out benefit of clergy. | 
(e) According to this caſe it ſhould b 
quite the reverſe, for it is there ſaid, 
that the ſtatute merchant has the ſeal 
of the party, which, the book ſays, is not 
requiſite in a ſtatute {t.:fle. 
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commit a firſt and a ſecond offenſe, this lecond ola; is not 


felony within this ſtatute. 
And by conviction, I conceive, is intended not buch a 


conviction by verdict, where no judgment is given, but i it muſt 


be a conviction by judgment. 
And the indictment for a ſecond offenſe muſt recite the 
record of the firſt conviction, that it may appear to be a 


conviction of ſuch a forgery as is within the ſtatute ; for if 


it be not, the indictment of telony for the lecond offenſe 
fails. 


And A the evidence, tho the neon: of the firſt e con- 


viction ought to be proved, yet the matter of the firſt con- 
vichon ſhall never be re-examind, but mult ſtand for granted, 


and the party 1s concluded touching the truth of the matter : 


of the firſt conviction by the record of that conviction. 

I A. publiſh a falſe deed knowingly, and be convict upon 
this ſtatute for this offenſe, and after ſuch conviction forge 
a deed, this is a ſecond offenſe, and felony within this ſtatute, 


: tho the publiſhing be prohibited by one clauſe, and the forg- 


ing by another, adjudged P. 7 Fac. B. R. Booth's caſe ( f ), 


Vo P. C. p.172. for the words are, if he commit any of the ſaid 


offenſes the ſecond time: And lo, if he be conviCt of torgery, the 


publication of a forged deed afterwards knowingly is felony, or 


If he be firſt convict of the forgery of a court-roll, and after 
that forge an obligation or acquittance; for the frond offenſe 
in any of the forgeries or publications is felony, tho it be of 


a different kind, if the firſt or ſecond offenſe be within the 


ſtatute (g). 
The hearing and determining of the G againſt this 


ſtatute are limited to the juſtices of aſſize, or er and ter- 


miner. 
This extends not to the juſtices of peace, for tho in 8 
commiſſion of the peace there is a clauſe, nec non ad audien- 
2 dum 


tf ) 13 Co. Rep. 34. | | miſory notes, or + acquittances or receipts 
(g ) But by 2 Geo. 2. cap. 25. the for money or goods if done with an in- 
firſt offenſe is made felony without bene- tention to defraud any perſon ; this act 


fit of clergy, and extends to all deeds, was made to continue for five years, and 


wills, bonds, writings obligatory, bills of to the end of the next ſeſſions of parlia- 
exchange, promiſory notes, indorſements ment, and fo expired the 1 5th of May 
or aſſignments of bills of exchange or pro- 1735. 
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dum © terminandum, yet they being 9 of a ſeve- 
ral nature, they are not compriſed under the name of juſtices 
of oyer and terminer (H). 
But the court of AY s bench may hoe and determine theſe 
offenſes, for they are juſtices of Her and terminer and more. 
Co. P. C. cap. 41. p. 103. 


The offenders as to * in this ſtature are excluded 40 
clergy and ſanctuary. 
. 5 Il) be ſtatute of 5 Els cap. 20. concerning ig Eeyptians. Vide 
_ que ſupra ſuper ſtat. 1 T2 P. & M. 
= By the ſtatute of 8 Elix cap. z. “No man ſhall bring, 
deliver, ſend, receive, or take, or procure to be brought, 
deliverd, Lan, received, or taken into any ſhip or bottom 
any manner of ſheep alive, to be carried or conveyd out 
of this realm, or out of Wales, or out of Ireland or any of 
the queen's dominions upon pain of forfeiture of all his 
goods, the moiety to the queen, the other moiety to the 
informer, impriſonment, and loſs of his left hand; and 
the ſecond offenſe to be felony. 
< But no corruption of blood or loſs of dower. 
Juſtices of oyer and terminer, gaol· delivery or of the peace, 
have power to hear and determine offenſes. 
The offender hath benefit of clergy as well in caſe of fe- 
lony, as of cutting of the hand. Co. P. C. cab. 42. 
The ſtatute of 14 Eliz. cap. 5. concerning rogues and va- 
5 gabonds 1 is repeald by the ſtatute of 35 Eliz, cap. 7. and ſet- 
tled in another way by 39 Flix. <q 4 and therefore I hall 
refer it thither. 


By the ſtatute of 27 Elix cap. 2. © It ſhall not be laid 
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« for any jeſuit, {ſeminary prieſt, or other ſuch prieſt, dea- 1 
con, or other religious or eccleſiaſtical perſon whatloever, M ly 
« born within this realm or any of the queen's dominions, i 
&« hereafter to be made, ordaind or profeſſed by any autho- "Wii 
« rity or juriſdiction, derived, challenged, or pretended from "Wi 
(c 


1 the ſee of Rome, to come into this. RE or any of the 
| queen's dominions, (except as in that act is excepred,) un- 
der pain of high treaſon. 


— — 


And 


00 Cr. Elix. 87. 
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« And any perſon, hat aſter the end of forty days {hall 
wittingly and willingly relieve, comfort, aid, or maintain 
ſuch jeſuit, Nc. being at liberty and out of hold, knowing 
him to be a jeſuit, ſeminary prieſt, Oc. ſhall be — 
a felon without benefit of clergy. 
By the ſtatute of 3 1 Elix cap. 4. © If any having the : 
charge or cuſtody of any armour, ordinance, munition, pow- 


der, ſhot, or of habiliments of war of the queen, her heirs 


or ſucceſſors, or of any victuals provided for the victual- 
ling of any loldiers, gunners, mariners, or pioners, {hall for 
lucre, or gain, or wittingly, adviſedly, and of purpoſe to 
hinder or impeach her majeſty's ſervice embezzle, purloin 
or convey away the ſame to the value of twenty ſhillings 
at one or ſeveral times, it ſhall be felony. 


Ihe proſecution to be within a year after the offenſe: : 


No corruption of blood, loſs of dower, nor loſs of lands but 
during the life of the vcr, | 


he priſoner allowd to make any lawful proof for his dif: | 


charge. Clergy not taken away. 
By the ſtatute of 35 Elix cap. 1. It is enacted, « That 
if any perſon above the age of ſixteen years, who ſhall 
obftinately refuſe to repair to ſome church or chapel, or 
uſual place of common prayer to hear divine ſervice eſta- 


bliſhed by her majeſty's Jaws or ſtatutes, and {hall forbear 


to do the ſame by the ſpace of a month next after with- 


out any lawful cauſe, ſhall at any time after forty days | 


next after the end of this ſeſſion of parliament, by print- 


ing, Writing, words or ſpeeches adviſedly and purpoſely 
go about to perſwade others to impugn her majeſty's power 


in cauſes eccleſiaſtical, or perſwade others to forbear com- 


ing to church to hear divine ſervice or receive the com- 
munion according to law, or to be preſent at any unlaw- 
ful conventicle or meeting, under pretenſe of exerciſe of 
religion contrary to her majeſtys laws, or ſhall after the forty 
days willingly join in or be preſent at ſuch aſſemblies or 


meetings under colour of exerciſe of religion, contrary to 


the laws of this realm, then ſuch perſon being thereof laws 
fully convicted ſhall be committed to priſon, there to re- 


2 „ main 


Hiſtoria Placitorum Corong. 689 


main without bail or mainpriſe, till he ſhall conform and 

yield to come to {ome church or chapel, and hear divine 

lervice according to the queen's laws, and make open ſub- 
< miſſion and declaration of his conformity, as by the 

« Ct 1s preſcribed. 

Tos And if ſuch perſon ſhall not within three months, bes 
ing required by the biſhop of the dioceſe or juſtice of peace 
of the county, where = is convicted, come to ſome 
parith church to hear divine ſervice, he ſhall abjure tho * 
realm, as by that act is appointed. | 

And if he ſhall refule to abjure, or having abjured ſhall 
not go, or elle ſhall return without the queen's licenſe, it is 
felony without benefit of clergy. 

< No loſs of dower, corruption of blood, nor Weide of 
lands longer than the life of the Gender. 5 

© Special puniſhment by forfeiture of 10 J. per menſem, 
for ſuch as relieve them, except father, mother, S. 

Not to extend to women or popiſh recuſants. 

Tho it were formerly doubted, yet upon great conſider: 
tion by all the judges it hath been reſolved, that this ſta- 
tute is in force. 

But to make up the offenſe to be 1 there are ſo many 
circumſtances required, that ĩt is difficult to have any legal con- 
viction according to this ſtatute. 

1. The party muſt be above ſixteen years old. 4 mult 
obſtinately refuſe to come to church, which obſtinate refuſal 
carmot be without a requeſt or monition to repair to church. 
3. He muſt forbear to come to church for a month after ſuch 
refuſal without a reaſonable cauſe of abſence. 4. He muſt. 
do ſome of thoſe acts limited by the ſtatute, as to diſſuade 
coming to church, Tc. or after that month's abſence be at an 
unlawful omventicle. 

And all theſe things muſt be preciſely charged i in the in- 
dictment and proved upon evidence, or hes ile no ſuch 
commitment, or abjuration, or felony can follow. 

And e e altho many have been haſtily convicted up- 
on this ſtatute upon general indictments of not coming to 


church, and being at an unlawful conventicle, yet never Was 
SN | any 
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any convict before me upon this offenſe, nN theſe circum- 
ſtances were either not laid in the indictment, or not effec- 


tually proved. 


Beſides, it is difficult to tay, what conventicle upon pre- 
tenſe of exerciſe of religion was in thoſe times contrary to 
the laws of the realm, unleſs maſs, or by maſsprieſts, tho of 
late time it hath been ſettled by ſpecial acts of this parlia- 
ment, wx. (i). 

The reaſon why popiſh recuſants are exempted o out of this 


_ aCt is, becauſe there is proviſion touching them in the next 


following, viz. 

By the ſtatute of 35 E. cap. 2. © If any catth recuſant 
not having an eſtate in lands of twenty marks per annum, 
or goods to the value of twenty marks, (other than feme- : 
coverts) ſhall not repair to his dwelling-houſe, Cc. accord- 
ing to the act, and preſent himſelf and his name to the 
miniſter and church-wardens of that pariſh ; or after their 
coming ſhall go five miles from their dwelling, and being 
therefore taken ſhall not within three months after their 
taking come to church and make their confeſſion of con- 
formity, as in that act is expreſt, being thereunto required 
by a juſtice of peace, or by the miniſter or curate of the 
pariſh, then ſuch recuſant being thereunto required by two 
juſtices or coroner of the county {hall abjure the realm 
for ever; and if he refuſe to abjure, or having abjured re- 
fuſe to go out of the realm, or being gone ſhall return 
without licenſe, it ſhall be felony without clergy. 
By the ſtatute of 39 Elix cap. 4. All former ſtatutes againdl 
rogues and vagabonds are repeald, and among other things it 
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is enacted, © That if any rogues ſhall appear dangerous, or 


CC 


will not be reformed from their roguiſh life by the proviſions 
* of that act, it ſhall be lawtul for two juſtices of the limit, 
whereof one of the Quorum, to commit him to the houſe 
of correction till the next quarter- ſeſſions, and then the 

. * major 
(i) There is a blank here in the MS. gy of the Ach of England, is declared 
but the acts here meant are 16 Car. 2. to be a conventicle contrary to law; but 
cap. 4. and 22 Car. 2. cap. 1. by which theſe acts are now of no force iT pro- 
ſtatutes every aſſembly for religious wor- teſtant diſſenters by reaſon of the tolera- 


ſhip of five or more beſides the family, in tion act. 1 V. & M. cap. 18. 
other manner than is allowd by the litur- 


La) 
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** major part of the juſtices may baniſh him out of the realm 


and dominions thereof to ſuch place, as ſhall be aſſignd 
by ſix of the privy council, whereof the lord chancellor 
or treaſurer to be one, or condemn him to the gallies of 
this realm; and if any ſuch rogue ſo baniſhed ſhall return 
again without lawful warrant, it ſhall be felony to be 
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„where he ſhall be apprehended. 

* But in this cafe the offender hath clergy. 
3 Car. 1. cap. 4. and 16 Car. 1. cap. 4. LE 
By the ſtatute of 1 Fac. cap. 7. It is farther added, © That 
* {uch dangerous and incorrigible rogues ſhall by judgment 
© of the ſame juſtices in the ſeſſions be branded in the ſhoul- 


This act is continued by the ſtatute of 1 Fac. cap. 2 5. 


der with the letter R. and be ſent to the place of his lift 
dwelling ; and if it cannot be known, then to the place of 
his birth; and if ſuch rogue be after found offending in beg- 


ging or wandering contrary to this ſtatute, it ſhall be fe- 


„ ſhall be taken. 


+ - | ” : 
This act doth not take away the puniſhment by the ſta- 


tute of 39 Eliz, cap. 4. but gives election to the juſtices in 


the ſeſſions to inflict either. rr 
By the ſtatute of 39 El. cap. 17. © 1. Idle and wandering 


4 ſoldiers or mariners, or idle perſons wandering as ſoldiers | 
or mariners, 2. Idle or wandering ſoldiers coming from 


4 ſea not having a teltimonial under the hand of a juſtice of 
peace, ſetting down the time and place of his landing, place 
4 of his dwelling and birth, and limiting a time for his paſ- 
« ſage thither, 3. Or exceeding the time limited by his 
<« teſtimonial fourteen days, unleſs he fall ſick, if he be in 
& truth a ſoldier or mariner, 4. Every wandering ſoldier or 


„ mariner, or every perſon wandering as a ſoldier or ma- 


&« riner counterfeiting his teſtimonial, or having the {ame 
« forged teſtimonial about him, knowing the ſame to be forged, 
« js a felon without benefit of clergy. 


heard and determind in that county of England or Wales, 


lony without clergy, and tried in the county, where he 


| 


lj 
100 


This 


it 
| i 
Wil 


14 


1 
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This offenſe may be heard and FREMONT! Wl ruſtic | 
of aſſize, gaol-delivery, or of the peace, having power to hear 
and determine felony. No corruption of blood. ; 

If a frecholder will take him into ſervice for a year, and 
he become bound by recognizance, ut per ſtatute, no farther 
proceeding to be againſt him, but if within the year he de- 
part without licenſe, it is felony without benefit of clergy. 

Continued by 3 Car. 1. cap. 4. and 16 Car. I. cap. 4. 

And thus far for felonies enacted i in the time of queen 


In the time of king James theſe enſuing ſelonies were de 
novo enacted. 


By the ſtatute of 1 Jac. cap. 11. © if any perſon TTY 
his majeſty's dominions of England and Wales, being married, 
do at any time after marry any perſon or perſons, the 
former husband or wife being alive, every ſuch offenſe 
hall be felony, and the party offending {hall receive ſuch 
4 trial and execution in ſuch county, where he 
or the is taken. 
This act hath five exceptions. 1. It ſhall not extend to ſuch 
_ perſons, whoſe huſband or wife ſhall be continually remaining 
beyond the ſeas for the ſpace of ſeven years together. 2. Or 
whoſe husband or wife fall ablent him or herſelf in any 
place within the king's dominions, the one not knowing the 
other to be living e n that time. 3. Nor to any 1 
divorced by any ſentence had or to 85 had in the eccleſiaſti- 
cal court. 4. Nor to any perſon whoſe marriage hath been 
or {hall be declared void by ſentence in the eccleſiaſtical court. 
5. Nor to any perſon or perſons for or by reaſon of any mar- 
riage had or to be had within the age of conſent. 
This felony not to make corruption of blood, or loſs of 
dower, or diſheriſon of the heir. 
1. Obſervables upon the body of the act. 
Altho the ſecond marriage be ſimply void, yet the ths 
ment thought it juſt to make it felony. 
A. takes B. to huſband in England, and after takes C. to 
huſband in Ireland, ſhe is not indictable in England, becauſe 
the offenſe was committed out of this kingdom. But if 4. 


2 marry | 
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marry a husband in Ireland, and come into England and mar- 
ry a ſecond huſband here, it is felony. The former caſe was 
accordingly ruled at Newgate ſeſſions ((). 
Ai. takes B. to huſband in Holland, and then in Holland 
takes C. to huſhand, living B. and then B. dies, and living 
C. ſhe marries D. this is not marrying a ſecond huſband the 
former being alive, for the marriage to C. living B. was ſim- 
ply void, and ſo he was not her huſband, but if B. had been 
living, this had been felony to marry D. in England : Ruled 
at Newgate ſeſſions about 1648. the lady Madiſon's caſe. 

The firſt and true wife is not to be allowd as a witneſs 
againſt the huſband, bur I think it clear the ſecond wife may 
be admitted to prove the ſecond marriage, for ſhe is not his 
wife, contrary to a ſudden opinion deliverd in July 1664. at 
the aſſizes in Surrey in Arthur Armſtrong's caſe; for ſhe is 
not ſo much as his wife de facto. Vide que dixi ſupra ſuper | 
ſtatut. 3 H. 7. cap. 2. p. 661. VVV 

2. Obſervables touching the exceptionnnss. 
As to the firſt, if the huſband or wife be beyond the ſeas 
ſeven years, tho the party in England hath notice, that he or ſhe | 
is living, yet it is no felony, which appears by the ſecond ex- 
ception, where the party is commorant in the king's domi- 
nions, if the party hath notice, it is felony ; notice there 
makes the offenſe, but not when the huſband or wife is be- 
yond ſea ; and yet in the former caſe as well as the latter 
the ſecond marriage is void. Vide 22 E. 4. Conſultation 5. 

As to the ſecond exception: ſuppoſe the firſt wife or huſ- 
band be abſent in Nen-England or Ireland ſeven years, this 
is beyond the ſeas, and fo within the words of the firſt ex- 

ception, and yet within the king's dominions, and ſo not 
aided by the words of the ſecond exception, unleſs without 
notice; it ſeems in favorem vite the words within the king's 

| dominions mult be intended within England, Wales or Scotland 
to make both clauſes conſiſtent; but however the iſle of 
IVieht is not beyond the ſea within the firſt clauſe, becauſe 
infra corpus comitatus Southampton : ſo for Scilly, Lundy. Quere 


of Guernſey, Jerſey. 


80 As 
(k) 1 Sid. 171. Kel. 79. | 
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As to the third exception: certainly the divorce intended 


18 not 4 vinculo matrimonii, for then without the aid of any pro- 


viſo either may freely marry 3 but it muſt be intended of 
divorces 4 mensa & thoro. P. 12 Car. 1. B. R. Porter's cale, it 
was doubted, whether a divorce causa 7 ſevitie were {uch a di- 


vorce as was within this exception, becauſe it ſeemed rather 
to be a proviſional ſeparation for the wife's ſafety and main- 
tenance, than a divorce ; but it was never relolved, o. Car. 


461. (1). 


If there be a divorce à vinculo, mY one 11 the parties ap- 


þ peals, tho this ſuſpend the ſentence and poſſibly may repeal 


it, yet a marriage pending that appeal is held to be aided by 


this exception. Co. P. C. cap. 27. p. 89. But if the ſentence of 
divorce be repeald, a marriage after is not aided * chis ex- 
ception, tho there was once a divorce. 
As to the fifth exception: If either party be within the age 
of conſent, the exception extends to both: 4. of the age of 
twenty years marries B. of the age of nine years, A. marries 

a ſecond wife, this is aided by the exception, as well as if 
B. had married a ſecond huſband before agreement at her age 
of conſent to the firſt marriage, for either of them may refi- 
lire before they have both conſented. T. 42 Ex B. . Ba- 


bington's caſe, Co. P. C. cap. 27. p. 89. 
But if a woman of twelve years marry a man of fourteen 


years, a ſecond marriage by either is felony, tho they are infants, 


becauſe as to matters of this kind, eſpecially the buſineſs of 


marriage, they are at this age adjudged of diſcretion. Sed vide 
5 . cap. 3. plenius de hac materia. 


Obſervables touching the trial. 


The trial to be in the county, where the offender is appre- 
hended, is added cumulative; for he may be indicted, where 


the . marriage was, tho he be never apprehended, and 


ſo may proceed to outlawry, as likewiſe it may be done up- 
on the ſtatute of 7 H. 7. cap. 1. of ſoldiers. Co. P. C. cap. 
26, þ. 87. 

By the ſtatute of 1 Fac. cab. 12. All ſormer acts againſt 
conjuration, inchantments, Cc. are repeald, and it is enacted, 


3 1 15 That 
(1) Kel. 7. 


c 


— 
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cc 


WM 


cc 


cc 


" 
de 


e any manner of witchcraft, lorcery, charm, or inchant- 
4 


cc 


. 


cc 


or her body or any part thereof, 


Every ſuch perſon or perſons, their aiders, abettors and 
counſellors being thereof convict and attaint {ſhall ſuffer 
death as a felon without clergy. 
1. If any perſon {hall take upon him by witchcrali, 3 in- 
* chantment, charm, or ſorcery to tell, where any treaſure 
of gold or filver may be found in the earth or other ſecret 


"ot 


6 


cc 


cc 


cc 


ce 


cc 


ws That if any perſon ſhall uſe, praQiſe, or eile any 


invocation or conjuration of any evil or wicked ſpirit, 


& 2. Or ſhall conſult, covenant with, entertain, employ, 


feed, or reward any wicked or evil ſpiri to or for any in- 
tent or purpoſe, 


3. Or take up any dead man, woman, or child out of 


his or their grave, or any other place, or the ſkin, bone, 
or any other part of any dead perſon to be employ'd in 


ment, 


« 4. Or ſhall uſe, practiſe, or exerciſe any witchcraft, 
ſorcery, charm, or inchantment, whereby any perſon hall 


be kild, deſtroyd, waſted, conſumed, pined, or lamed ; in his 


places. 


* 2, Or where ods or things loſt or ſtolen ſhould be 


cc 


found or be come at. 


z. Or ſhall uſe any ſorcery to the intent to provoke 


any perſon to unlawful love. 


4. Or whereby any cattle or goods of any perſon ſhall 


= be defroyd, waited, or impaird. 


« 5. Or to hurt or deſtroy any perſon i in his or her body, 
tho the ſame be not effected or done. 


Firſt conviction one year's impriſonment without bail, 


cc 


cc 


cc 
cc 


cc 


and once a quarter to ſtand two hours 1 in the pillory, and 
confeſs his or her fault. 


If after conviction he commit the like offenſe, and be 


convicted and attaint of ſuch ſecond offenſe, he ſhall ſuffer 
death as a felon without clergy ;3 but no loſs of dower, 


corruption of blood, nor heir diſherited. 


By the ſtatute of 1 Fac. cap. 3 1. perſons going abroad with a 


plague- ſore, felony. But this aCt 1 18 diſcontinued, as my lord 


Cole 


7 


(c 
| cc 
\« 

ee 


cc 


« 
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CC 


CC 
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Coke ſaith, Cb. P. C. P. 90. but 3 Car. 1. cap. 4. bath revived or 


continued it to the end of the firſt ſeſſion of the next parlia- 


ment; and by 16 Car. 1. cap. 4. it is continued till repeald. 


Bur it gives no forteiture of lands, goods, or chattels. 

By the ſtatute of 3 Fac. cap. 4. © It any ſubject paſs out 
of this realm to the intent to ſerve any forein prince, 
ſtate, or potentate, or ſhall paſs over the ſeas, and there 
ſhall voluntarily ſerve any ſuch forein prince, Ve. not ha- 
ving before his or their paſſing taken the oath preſcribed in 
that act before the cuſtomer, comptroller of the port, ha- 
ven or creek, or their deputy or deputies, or being a gen- 
tleman, or of higher rank, or hath born office of a captain, 
lieutenant, or other place in the camp ſhall pals, Tc. before 
he hath taken the oath and given bond, Oc. it is felony. 
© The trial ſhall be in the county, v wh the offenſe is 
committed, viz. the place of his departure, tho that be but 
part of the offenſe, and there they {hall enquire of the 
reſt of the offenſe committed beyond lea, viz, his ſervice 
there (m). 

4 Ahe offender hath his clergy. 

No corruption of blood nor loſs of dower. 

By the ſtatute of 21 Fac. cap. 26. All perſons, who ac- 
* knowledge or procure to be acknowledged any fine or 
r hnes, recovery or recoveries, deed or deeds enrolled, ſta- 
* tutes or recognizances, bail or judgment in the name of any 
perſon or perſons not privy or conſenting to the lame, and 


cc 


cc 


0 * 


being thereof lawfully convicted or attaint ſhall incur the 


< penalties of felons without benefit of clergy. 

* No corruption of blood nor loſs of dower. 

A bail taken before a judge is not a bail within this ſtatute 
till it be filed of record, and if it be not filed, the acknow- 


ledging thereof in another s name makes not felony, but a mit- 
_ demeanor only. (*) 


The ſtatute of 21 Fac. cap. 27. for munlering baſtard chil- 
dren : This I ſhall reſerve to the title of evidence, Part II. 


cap. 3 9. quod vide ibidem. 


3 | And 


(in) Co, P. C. p. 80. (*) But this is ſince made ſelony by 4 C5 IV. & A. 
Cap. 4. — | — | | — | 
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And thus far of felonies in the time of king James. 
In the time of king Charles I. I find not any new enacted 


feleon yr, 


I therefore come to the time of king Charles II. 7 


(*) Here the manuſcript breaks off, 


our author having proceeded no farther, 
but to render the work more complete, 
it is thought proper to ſubjoin an ac- 
count of the ſeveral felonies, which have 


a 
FI. On 


been enacted fince that time, by which 


it will appear, that later times have 


been no leſs fruitful in multiplying ca- 
pital puniſhments, than former ones 


Felonies enacted in the time of king Charles II. 


I. Tranſporting wool. 


BY 13 G 14 Car. 2. cap. 18. it is 
| made felony to tranſport wool out 
of England, Wales or Ireland; but by 
569 8 M. z. cap. 28. the making it fe- 
lony is repeald, and it is reduced to a 


miſdemeanor, which by that and later 


ſtatutes is ſubjeCted to ſevere penaltics. 


II. Coventry's act concerning diſ- 


membring or disfiguring. 


By 22 & 23 Car. 2. cap. 1. If any 
| ſhall of malice forethought, and by ly- 
ing in wait unlawfully cut out or diſable 
the tongue, = i ne 
; Put out an eye, 

Slit the noſe, | 
Cut off a noſe or lip, 


Or cut off or diſable any limb or mem- 


ber of any other perſon with intention 
to maim or disfigure, they, their counſel- 
lers, aiders, and abetters ſhall be guilty 
of felony without benefit of clergy. 


Attainder on this ſtatute ſhall not 
work any corruption of blood or for- 


feiture. | | 
Sir John Coventry a member of the 


P. 212. 


houſe of commons had a little belies 


been aſſaulted in the mon. 'anoſe 
{lit, which gave occafion te 8 ag 
this act, which from him called 
Coventry's act. 8 
Upon this ſtatute Coke and Wooavnrne 
were condemned and executed at Suffolk 
aſſizes 8 Geo. 1. for ſlitting the noſe of 
Mr. Criſfce. See State Tr. Vol. VI. 


\ 


III. Maliciouſly burning ſtacks of x 
corn, or killing cattle in the night. 


Buy 22 & 25 Car. 2. cap. 7. Whoever 
ſhall in the night-time maliciouſly, un- 


lawfully, and willingly burn any ſtacks 


of corn, hay, or grain, barns or other 
houſes, or buildings, or kilns, : 

Or ſhall in the night-time maliciouſly, 
unlawfully, and willingly kill or deſtroy 
horſes, ſheep, or other cattle, ſhall be 
guilty of felony ; but liberty is given 


the offender to chuſe tranſportation for 


ſeven years. | | 
Attainder on this act ſhall not work 
corruption of blood, loſs of dower, or 


diſheriſon of the heir. 


During the ſhort reign 


of king James II. I do not find any new 
enacted felony. 


Felonies enacted in the time of king William III. 


I. Perſonating bail. 
B a V. S Nl. cap. 4. Perſonating 


another before thoſe, who have au- 
thority by that act to take bail, ſo as to 


make him liable to the payment of 
any ſum of money in that ſuit or action, 
is made felony, _ 3 


II. Coun- 


| 
| 
| 
| 
| 
| 


| fon to ſuch order, 
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II. Counterfciting lottery tickets. 


By 5 & 511” SM Cap.7. 8 Jun. cap. 4. A 
"8% Ain. . 1. cap. 2. I. 2. cap. 9. 


5 Geo. 1. cap. 3 & 9. 5 Geo. 1. cap. 20. 
The forging or counterfeiting the tickets 
in the ſeveral lotteries appointed by the 


ſaid acts, 


Or ſtanding orders or receipts given 


out in purſuance of the ſaid acts, 
Or altering the number or principal 


ſum thereof, NG . 
Or counterfeiting the hand of any per- 


Or the bringing any ſuch forged tick- 


et, Sc. (knowing it to be ſo) to the ma- 


nagers, Sc. with intent to defraud his 
majeſty or any contributor, is made fe- 


lony without benefit of clergy. 


III. Counterfeiting the ſtamps. 


By 5 & 6 V. & MM. cap. 21. 9& ro 
IV. cap. 25. 8 Ann. cap. 9. 9 Ann. cap. 
11 & cap. 23. 10 Ann. cap. 19. 12 Ann. 


e 2. cap. 9. 5 Geb. 1. cap. 2. Forging any 
| « fe ſtamps appointed by the 7 


Or counterfeiting or reſembling the 


impreſſion of the ſame upon any vel- 
Jum, parchment, or paper, 1 


Or uttering, vending, or felling any 


vellum, c. with ſuch counterfeit im- 


preſſion, knowing the fame to be ſo, 


nefit of clergy. 


aid acts, 


— Oo . 


IV. Counterfciting the ſeal of the 
Bank, bank-notes, Cc. 
By / & 8 M. cap. 31. g. 36. $& 9 
V. cap. 19.8. 36. and 11 Geo. 1. cap. 9. 
The forging the common ſeal of the 
bank, : | 
Or any bank-bill or bank-note, 
Or eraſing or altering any ſuch bill or 
note, | | | 
Or altering or eraſing any indorſement 
on any bank bil or note, 


Or tendering the ſame in 1 


knowing the ſame to be forged, eraſed, 
or altered, is made felony, 


V. Counterfeiting exchequer-bills. 
By) & 8 M. cap. 31. 6.78. 9 M. cap. 


2. C. 3. 5 Anu. cap. 13. ) Ann, cap. J. 
9 Ann. cap. ). 11 Geo. 1. cap. 17. 9. 12. 


Ihe counterfeiting exchequer- bills, 


Or any indorſement thereon, 

Or tendering ſuch counterfeit bills or 
indorſement, knowing the ſame to be 
counterfeit, with intention to defraud 
his majeſty or any other perſon, is fe- 
lony without benefit of clergy. | 


VI. Blanching copper, &c. 


By 8 9VV. cop. 2 5. Blanching cop- 
per for ſale, or mixing blanched copper 


with filver, 


Or knowingly buying or ſelling, or of- 


fering to fale ſuch, or any other malle- 
Or uſing any ſtamps or marks with 8 7 


intent to defraud the crown of the 
ſtamp . duty, is made felony without be- 


able mixture of metals or minerals hea- 
vier than ſilver, and wearing like gold, 
Or receiving, paying, or putting off 


any countertcit, or unlawfully diminiſhed 


milled money (not cut in pieces) at a 
lower rate than it imports, or was coined 
or counterfeited for, is made felony. 


Felonies enacted in the time of queen Anne. 


I. Wilfully deſtroying any ſhip. 


| BY 1 Aun. ſeſſ.2. cap. 9. and 4 Geo. 1. 


cap. 12. it is felony for any captain, 


maſter, mariner, or other officer belong- 


ing to any ſhip wilfully to caſt away, 
burn, or deſtroy the ſaid ſhip, or pro- 


cure the ſame to be done to the preju- 


dice of the owner, 
Or for the owner, captain, &c. to do 
the like, to the ptejudice of any under: 
5 


writer of the policy of inſurance, or of 
any merchant, who ſhall load goods 
therein. | 


II. Receiving ſtolen goods. 


By 5 Ann. cap. 31. Receivers of ito- 
len goods, knowing them to be ſtolen, 
are declared guilty of felony, as acceſſu- 
ries, 


III. Al 


. ah, FOO ads 
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III. Aſſaulting a privy counſellor in 
the execution of his office. 


By 9 Ann. cap. 16. It is felony with- 
out benefit of clergy to aſſault, wound, 
or attempt to kill a privy counſellor in the 
execution of his office. e 

The occaſion of making this act ſee 
ſupra p. 2 30. in notis. . 


IV. Counterfeiting the ſeal of the 


South = Sea company, South « Sea 


bonds, Oc. 


By 9 Ann. cap. 21, It is felony with- 
out benefit of clergy to forge or coun- 
terfeit the common ſeal of the Sout h- 
Sea company, CS | 


Or to forge, counterfeit, or alter any 


* 


of their bonds, | 


Or knowingly to tender, or offer to 


1 of the ſame, with intent to 
defraud any perſon, ſee 6 Geo. 1. cap. 
11. Pets | 


V. Making an hole in a ſhip, or 
ſtealing any pump from a ſhip. 


By 12 Ann, cap. 18. made perpetual | 


by 4 Geo. 1. cap. 12. The making any 
hole in a ſhip in diſtreſs, _ | 
Or ſtealing any pump belonging to 
ſuch ſhip, or aiding or abetting thereto, 
Or wilfully doing any thing tending 
to the immediate loſs of ſuch ſhip, is 
made felony without benefit of clergy. 


=, 


—_ 90S —ͤ— — — 


Felonies enacted in the time of king George I. 


I. Concerning riotous aſſemblies. 


| DY x Geo. 1. cap. 5. (which is for the 
D moſt part copied from an expired 
act of 1 Mar. cap. 12.) if twelve perſons 
or more, being unlawfully and riotouſly 
aſſembled, ſhall ſo continue together to 
the number of twelve for the ſpace of 
one hour after proclamation made to de- 
part, ſuch continuance is made felony 
without benefit of clergy ; | | 

As alſo to oppoſe or hinder the read- 
ing the proclamation, | Ge 

Or to continue to the number of twelve 
for one hour after ſuch hindrance ſo 

made, having knowledge thereof. 

By the fame act it is felony without 
benefit of clergy for any perſons, unlaw- 
fully and riotouſly aſſembled, with force 

to pull down, or begin to pull down any 
church, or chapel, or building tor reli- 
gious worſhip allowd by the toleration 
act, or any dwelling-houſe, barn, table, 
or other out- houſe. Os 


II. Maliciouſly burning any wood 
| or coppice. 


By 1 Geo. 1. cap. 48. and 6 Geo. 1. 
cap. 16. It is felony for any perſon mali- 
ciouſly to ſet on fire or burn any wood, 
underwood, or coppice, or any part 
thereof. 8 l 


III. Returning from tranſportation, 


taking a reward for helping to 
ſtolen goods, See. 


By 4 Geo. 1. cap. 11. If any offender 
orderd for tranſportation beyond ſea ſhall 


return to, or (by 6 Geo. 1. cap. 23.) be 


found at large in Great Britain or Tre- 
land, without ſome lawful cauſe before 
the expiration of his term, without li- 
cence from his majeſty, he ſhall be guil- 


ty of felony without benefit of clergy. _ 
By the fame ſtatute, whoever ſhall 


take any money or reward under pre- 


tenſe of helping any perſon: to ſtolen 


goods, unleſs he apprehend the felon, 
and give evidence againſt him at his tri- 
al, ſhall be guilty of felony, and ſhall 


ſuffer in the ſame manner, as if he had 


{ſtolen them himſelf with ſuch circum- 
ſtances, as the ſame were ftolen. 

Upon this clauſe Jonathan IVild was 
executed, 10 Geo. 1. . 


IV. Counterfeiting army debentures. 


By 5 Geo. 1. cab. 14. 6 Geo. 1. cap. 17. 
9 Geo. 1. cap. 5. It is felony without be- 


nefit of clergy for any perſon to alter or 


counterfeit any army debentures, | 
Or fraudulently to iſſue out any other 
than for the ſums certified by the com- 
miſſioners. | 

V. 


— — — — — 


| 
| 
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V. Counterfeiting South - Sea receipts 


or warrants, Qs. 


| By 6 Geo. 1. cap. 11. It is made felony 
without benefit of clergy for any one to 


alter, forge, or counterfeit any Sourh-Sea 


receipt for a ſubſcription to the ſtock, 
Or warrant for a dividend, 


Or any indorſement or writing thereon, 
Or knowingly to tender or offer to diſ- 


Poſe of the ſame with intent to defraud 


VI. Counterfeiting the ſeal of the 


two aſſurance companies. 


names of the Reyal Exchange and the 


Londen Aſſurance, | | | 
Or altering any policy, bill, bond, or 
other obligation under their common ſeal, 


Or knowingly paying away ſuch poli- 
cy, Sc. or demanding the money there- 
on, is felony without benefit of clergy. 


VII. Maliciouſly ſpoiling the gar- 
ments of any perſons in the ſtreets. 


By 6 Geo. . cap. 23. The wilful and 


malicious tearing, ſpoiling, cutting, burn- 


ing, or defacing the garments or clothes 
of any perſon in the ſtreets or highways 
15 felony. | : | | | 


VIII. Smugling. 


By 8 Geo. 1. cap. 18. If any perſons 


above the number of five carrying offen- 
five arms, or being in diſguiſe, ſhall be 


found paſling with forein goods from any 


ſhip without due entry and payment of 
the duties, 7 
Or ſhall forcibly reſiſt any officer of 


the cuſtoms or exciſe in the ſeiſing run 


goods, they ſhall be guilty ot felony. 


IX. Counterfeiting the name of or 
perſonating a proprietor for tranſ- 


ferring ſtock, or receiving divi- 


2 dends. 


By 8 Geo. 1. cap. 22. To counterfeit 
the name of any proprietor, 
To forge or procure to be forged, or 


wilfully to act and aſſiſt in forging a let- for ſhooting at lord Onſlow,) 


3 


— 


ter of attorney, or other inſtrument to 
transfer any ſhare in the capital ſtock of 
any corporation eſtabliſhed by act of par- 
liament, | 
Or to receive any annuity, or dividend 

attending ſuch ſhare, | 

Or talſly to perſonate any proprietor 
for the purpoſes aforeſaid, is felony with- 
out benefit of clergy. 


X. The like as to annuity orders. 
8 By 9 Geo. 1. cap. 12, To do the like 


with relation to any annuity order, is 
made felony without benefit of clergy. 


| XI. The Waltham-black act againſt 

By 6 Geo. 1. cap. 18. The counterfeit- 
Ing the corporation ſeal of either of the 
aſſurance companies, now known by the 


appearing in diſguiſe in any fo- 
reſt, Ec. unlawfully hunting deer, 
robbing any warren,deſtroying fiſh, 
maiming cattle, deſtroying trees 
in any avenue, Ec. firing houſes, 
ſtacks of corn, Ge. maliciouſly 
| ſhooting at any perſon, ſending = 
threatning letters, E9c. 


By 9 Gco. 1. cap. 22. continued by 12 
Geo. 1. cap. 30. and 6 Teo. 2. cap. 57. 
till Sept. 1. 1736. and from thence to the 
end of the next ſeſſion of parliament, it 


is made felony without benefit of clergy 


for any perſon armed with offenſive wea- 
pons, and having his face blacked, or 
otherwiſe diſguiſed, to appear in any 


foreſt, chaſe, park, c. or in any high : 


road, open heath, common, or down, 


Or unlawfully and wilfully to hunt, 


wound, kill, or ſteal any red or fallow 


cr, | | 
Or unlawfully to rob any warren, &9c. 
Or to ſteal any fiſh out of any river 
or pond, Re 
r unlawfully to break down the head 
or mound of any fiſh- pond, whereby 
the fiſh ſhall be loſt or deſtroyed, 
Or unlawfully and malicioutly to Kill, 
maim, or wound any cattle, 
Or to cut down, or otherwiſe deſtroy 
any trees planted in any avenue, or grow- 
ing in any garden, orchard or plantation 


for ornament, ſhelter or profit, 


Or to ſet fire to any houſe, barn, or 
out-houſe, hovel, cock, mow, or ttiack 
of corn, ſtraw, hay, or wood, 

Or maliciouſly to ſhoot at any perlon 
in any dwelling houſe or other place. 

* (Upon this clauſe Edward Arnold was 
convicted at Surrey lent-afſizes 1723 4. 


| Or 
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Or knowingly to ſend any letter with- 
out any name, or ſigned with a fictitious 
name, demanding money, veniſon, or 
other valuable thing, 

Or forceably to reſcue any perſon be- 
ing lawfully in cuſtody for any of the 
' offenſes before-mentiond, 

Or to pps any perſon by gift or 
promiſe of money, or other reward, to 
Lon in any ſuch unlawful at. t. 
No attainder on this act ſhall work 


corruption of blood, loſs of dower or for- 


feiture. | . 
This act was occaſioned by the devaſta- 
tions and injuries then lately committed in 
a violent manner by ſeveral perſons near 
Maltham, who had appeard blacked 
and diſguiſed in the chaſes, foreſts, Ec. 


and was from thence called the J/altham- 


black at. © Z 


XII. Concerning the pretended 
privilege of the Mint in South- 
=” | — | 


By 9 Geo. 1. cap. 28. If any perſon 


ſhall within the place cemmonly called 


the Mint, or the pretended limits there- 


of, wilfully obſtru&t any perſon ſerving 
or endeavouring to ſerve or execute 
any writ, warrant, or legal proceſs, 
RT. | | 155 
Or ſhall aſſault or abuſe any perſon 
for having ſo done, whereby he ſhall re- 
ccive any damage or bodily hurt; 
Or ſhall oppoſe any officer of Jaftice, 
or perſon aiding ſuch officer in the exe- 
cution of any writ, warrant or proceſs, 
Ec. or ſhall be abetting thereto; _ 


Or ſhall reſcue, or knowingly harbour 
or conceal any priſoner taken upon ſuch 


roceſs 


Or ſhall N to exerciſe any un- 
1 


lawful juriſdiction for ſupporting the pre- 

tended privilege within the ſaid place, 
ſuch offender Jhall be adjudged guilty 
of felony, and be tranſported for ſeven 
years. | | 

And if any perſon wearing any vizard, 


Oc. or having his face or body diſguiſed 


| ſhall join or abet any riot, or oppoſe the 

execution of any legal proceſs, &c. with- 
in the limits aforeſaid, ſuch offender ſhall 
be adjudged guilty of felony without 
benefit of clergy. 

And every perſon aiding or abetting, 
concealing or harbouring ſuch diſguiſed 
g ſhall be adjudged guilty of fe- 
ony, and be tranſported, 


$Q--- 


—— 


XIII. The like with reſpect to Vap- 


ping, Stepney, Gc. 

By 11 Geo. 1. cap. 22. The ſame pro- 
viſion is made againſt moſt of the ſaid 
offenſes, if committed within the hamlet 
of Mapping, Stepirey, or any other place 
within the bills of mortality, whereof 


preſentment ſhall have been made by 
the grand Jury at a general or quarter- 


ſeſſions. 


XIV. Counterfeiting Faſ? - India 


bonds, or indorſements thereon, 


or on Sout h- Sea bonds, ec. 
12 Geo. 1. cap. 32. Whoever ſhall 
forge or counterfeit, or wilfully affiſt in 
forging or counterfeiting the name or 
hand of the accountant general, the court 


of chancery, the ,regiſter, clerk of the 


report-office, or any of the caſhiers of 


the bank of England, to any certificate, 


report, &c. 


Or any Eaſt-India bond or indorſe- 


ment thereon, _ - 
Or any indorſement on any South- 
Sea bond, ſhall be adjudged guilty of 


felony without benefit of clergy. 


XV. Aſſaulting any maſter wool- 
comber, weaver, maliciouſly break- 
ing tools, Sc. OD 


By 12 Geo. 1. cap. 34. If any perſon 


ſhall aſſault any maſter woolcomber, or 


maſter weaver, or other perſon concernd 


in the wcollen manufacture, whereby he 


ſhall receive any bodily hurt for not 
_ complying with any ſuch illegal by- 


laws, Oc. as in the act mentiond, 
Or ſhall write or ſend any threatning 


letter to ſuch perſon for not complying. 


with ſuch illegal by-laws, or with any de- 


mands or pretenſes of his workmen, or o- 


thers employed by him in the woollen ma- 


nufacture, he ſhall be deemed guilty of 


felony, and be tranſported for ſeven years. 

If any perſon ſhall maliciouſly eut or 
deſtroy any woollen goods in the loom 
or on the rack ; 


Or ſhall deſtroy any rack on which 


ſuch goods are hanged in order to dry 


Or ſhall wilfully break any tools uſed 


in the making ſuch woollen goods not 


having the conſent of the owner ſo to do; 


Or ſhall break or enter by force into 


any houſe or ſhop by night or by day 
for any of the purpoſes aforeſaid, ſuch 
offender ſhall be 0 ed guilty of fe- 
lony without benefit of clergy. 


Felouies 


— — — — — 


— — r ＋ 
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Felonies enacted in the time of king George II. 


1. Maliciouſly breaking down turn 
| pikes. | 


DY r Geo. 2. cap. 19. 5 Geo. 2. vs 
| 33. $ Geo. 2. cap. 20. It is made 
felony without benefit of clergy for any 
perſon maliciouſly to break down or de- 
| troy any furnpike-gate or other fence 
belonging to ſuch turnpike erected to 
prevent paſſengers from paſſing by with- 
out paying the toll, or forceably to reſcue 
an * lawfully in cuſtody for ſuch 
offenſe. | 


Attainder by 


forfeiture. 


II. Forging of deeds, ſealing ; 


bonds, S . 
| By 2 Geo. 2. cap. 25. The forging or 


counterfeiting, or procuring to be forged 
or counterfeited any deed, will, bond, wri- 
ting obligatory, bill of exchange, promi- 
ſory note for payment of money, the in- 
dorſement or aſſignment of any bill of 
exchange, or promiſory note for payment 
of money, or any acquittance or receipt 
for money or goods, or knowingly to ut- 


ter or publiſh as true oy forged deed, 


Sc. with intention to defraud any per- 
ſon, is felony without benefit of ergy: 
hy the ſame ſtatute to ſteal or ta 
by robbery any bonds, notes, orders, 
tallies, Ec. is felony ef the ſame na- 
ture, and in the ſame degree, as if the 
money ſecured by ſuch bonds, &c. and 
remaining unſatisfied, had been ſtolen or 
taken by robbery. 5. 
This act was made to continue only 
for five years from 29 June 1529. and 
from thence to the end of the then nex 
ſeſſions of parliament. 8 


this act not to work 
corruption of blood, loſs of dower or 


— 8 


III. Stealing lead, iron, Oc. fixt to 


any houſe or building. 


By 4 Geo. 2. cap. 32. To ſteal, ri 
cut, or break with intent to ſteal _ 


lead, iron bar, iron gate, iron paliſado, 


or iron rail fixed to any dwelling-houſe 
or other building uſed with ſuch dwel- 
ling-houſe, or fixed in any garden, or- 
chard, court-yard, fence or outlet belong- 
ing to any dwelling-houſe or other build- 
ing is felony, and fo it is in the aiders 
and abetters, and ſuch as ſhall buy or 
receive ſuch lead or iron, knowing the 

ſame to be ſtolen. gn | 


IV. Aſſaulting with an intent to 


| rob. 
By 7 Geo. 2. cap. 21. It is made fe- 


lony with any offenſive weapon or in- 
ſtrument unlawfully and maliciouſly to 
aſſault, or by menaces, or by any force- 


able or violent manner to demand apy 


money, goods or chattels of any perſon, 
with a fclonious intent to commit rob- 
bery on ſuch perſon, 


V. Counterfeiting the acceptance of 
a bill of exchange, or any ac- 
countable receipt. N 


By 7 Geo. 2. cap. 22. If any perſon 
ſhall falſly make, alter, forge, 3 
terfeit, or cauſe or procure to be coun- 
terſeited, Sc. any acceptance of any bill 
of exchange, or the number, or princi- 
pal ſum of any accountable receipt for 
any note, bill, or other ſecurity for pay- 
ment of money, or any warrant or order 
for E of money, or delivery of 
goo ls, with intent to defraud any per- 
on, or ſhall with ſuch intent knowingly 
utter or publiſh the ſame as true, he 
Mall be deemed guilty of felony. 


CHAP. 
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CHAP. LXV. 


Certain general obſervations concerning fe- 


loni ea by act of parliament. 


. 8 if an act of parliament be, that if a man com- 
2 mit ſuch an act he ſhall have judgment of life and 


member, this makes the offenſe felony, and this was ordi- 
narily the clauſe uſed in antient ſtatutes, , as Weſtm. 2. cap. 


34. (a), 14 E. Jo Cap. 10. 28 E. 3. cap. 3. 13 * 5 cap. * 
| e. Co. P. C. cap. 29. p. 91. N 2 r 


2. And conſequently there enſued thereupon corruption of | 
blood, eſchete to the lord, and the wife's loſs of dower. 


z. But yet there may be and frequently are in acts of par- 
lament, making new felonies, proviſions, that there ſhall be 


no corruption of blood, diſheriſon of the heir, or loſs of 


dower, and this is done ſometimes by enaCting words, as in 
1 Fac. cab. 3 1. for going abroad with a plague-ſore, ſome- 


times by a proviſo, that it ſhall not extend to corruption of 


blood, loſs of dower, Oc. as 8 Eliz, cap. 3. 5 Elix cap. 1 4. 


and ſometimes by the words ſaving to the wife her dower, and 
to the heir his inheritance, as upon the ſtatute of 1 Fac. cab. 


12. for witthcraft,. SEE . 
4. But notwithſtanding ſuch a clauſe the king ſhall have 
the forfeiture of his lands during his life, and alſo his goods, 
for no eſchete can come to the lord, where the inheritance is 
{aved to the heir. : 


5. But by a ſpecial clauſe forfeiture of goods as well as 


ef lands may be provided againſt, as in the act of 1 Fac. 


cap. 31. of going out with a plague- ſore. Co. P. C. cap. 6. 


p. 47. and cap. 28. p. 90. 


EA . 
(s) See 2 Co. Inſtit. P. 434. 
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6. A ſaving or excluſion of corruption of blood doth vir- 
tually make the heir inheritable, and faves alſo the woman's. 
dower. Co. P. C. cap. 28. ſuper ſtatut. 1 Jac. cap. 31. 
7. By an act making a new felony clergy is not excluded 
from the offender without ſpecial words. Co. P. C. cap. 19. 
p. 73+ ſuper ſtatut. 8 H. 5. cap. 12. againſt ſtealing records. 
38. In all acts making a new treaſon, felony, or miſpri- 
ſion of treaſon peers are to have their trial by their peers, 
tho no ſpecial clauſe enacting it. Co. P. C. cap. 27. p. 29. 
ſuper ſtatut. 1 Fac. cap. 11. for marrying two huſbande. 
9. An act making any offenſe to be a felony, tho it ſpeak 
not of acceſſaries before or after, yet they are impliedly con- 
e . V 
10. Nay, altho the ſtatute make an offenſe to be felony 
in them that commit it, their counſellers, procurers, and a- 
betters to be felons, and ſpeak nothing of acceſſaries after ; 
yet by the opinion of my lord Coke receivers or acceſſaries al- 
ter are alſo virtually implied, as in the ſtatute of IIe. 2. 
in rape, Co. R C. cap. 19. P. 72. upon the ſtatute of 3 H. 7. 
ca. 2. for carrying away women, Co. P. C. cap. 12. p. 61. 
upon the ſtatute of 5 H. 4. cap. 4. againſt multiplication, Co. P, C. 
cap. 20. P. 74. upon the ſtatute of 1 Fac. cap. 12. of witch» 
craft, Co. P. C. cap. 6. p. 45. in fine, tho Stamford be of an- 
other opinion (c). )%%ÄCCVVVVVVVVVVVVTCT00TCCGC˙TC˙TVT 
11. An act, that makes an offenſe by name, as rape, Oc. 
to be felony, virtually makes all that are preſent, aiding, and 
aſſiſting principals, tho one only doth the fact, tho as to 
point of clergy in {ome caſes it differs; de quo poſtea. 
12. An act, which makes the offender, his counſellers and 
abetters guilty of felony, yet regularly makes not the com- 
| ſellers, procurers or abetters principals, unleſs preſent, but, 
if they be abſent, leaves them in the condition of acceſſaries 
before, as upon the ſtatute of 1 Fac. cap. 12. of witchcraft, 
and other ſtatutes of that kind, unlels in expreſs words it 
makes them all principals, as is done by the ſtatute of 3 H. 7. 
cap. 2. Co. N C. cap. 1 2. þ.61. the only inſtance of that kind. 
ER Rn 13. In 


(b) Co. P. C. p. 59. | (c) Stamp. P. C. fel. 44. L. 


Saf. eng ⁵—X 2 ory ar —_2 


3- In an act limiting a ſecond offenſe to be felony, but 
the firſt only a miſdemeanor, there muſt be two things to 
make the ſecond offenſe felony, viz. 1. A judgment given for 


the firſt offenſe. 2. The ſecond offenſe muſt be committed 
after the judgment for the firſt, otherwiſe it makes not felo 


ny, as in caſe of forgery upon the ſtatute of 5 Eliz. cap. 14. 
Co. P. C. cap. 75. p. 172. (d), and upon the ſtatute of 1 Fac. 
cap. 12. of witchcraft. Co. P. C. cap. 6. p. 45. 2 Co. Inſbit. 
„ : 


14. Therefore where thoſe and ſome other ſtatutes {peak 


of a ſecond offenſe after a conviction of a former, it is not 


intended barely of a conviction by verdict, unleſs judgment 


be given upon it. Co. P C. p. 46. 


15. An act making a felony and limiting it to be tried in 


the county, where the party is apprehended, unleſs there be 
negative words, and not elſewhere, is but cumulative, and he 


may be indicted where the offenſe was committed, as upon 


the ſtatute of 1 Fac. cap. 1 1. marrying a ſecond huſband or 


wife, Co. P. C. cap. 27. p. 88. and upon the ſtatute of 7 H. 7. 
cab. 1. and 3 H. 8. cap. 5. ſoldiers departing. Co. P. C. cap. 26. 
TE yo nn A ws 3 

16. A ſecond ſtatute enacting the ſame offenſe to be fe- 
lony,, that was ſo enacted before, with ſome alterations is 
but cumulative, and no repeal of the ſormer act; as the ſta- 
tute of 3 H. 8. cap. 5. of ſoldiers, making their departure 


without the licence of the king's lieutenant felony, (where 


the act of 7 H. 7. cap. 1. makes it felony, if without the 
captain's licence,) yet repeals not the former, becauſe it is but 
an affirmative act; fo 39 El. cap. 4. for baniſhing incorri- 
gible rogues is not taken away by 1 Jac. cap. 7. which adds 


burning in the ſhoulder, and ſending them to their laft ha- 


bitation. | 


17. If one ſtatute be grafted upon another ſtatute relative 


to it in order to the better execution of a former ſtatute, if 
the former be repeald, the latter is thereby virtually repeald, 
as the ſtatutes of Labourers (e) being repeald by 5 Elx cap. 4. 
the ſtatute of 3 H. 6. cap. 1. making congregations of 


1 maſons 


(d) Vide ſupra. p. 685. (e) 23 F. z. cap. 1. and 25 E. 3. cap. 1. 
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dub felons is thereby 1 7001 0 f ö co. B C cab. 3 5. 
. 
1 TY If a ſtatute be but temporary and diſcontinued, and then 
revived by a new act of parliament, or if a ſtature be made 
touching a new felony, and repeald and re- enacted, the con- 
cluſion of the indictment contra formam ſtatutorum is good, 
but the belt way is to conclude contra for man ſlatut. in hujuf 
modi caſu edit. & proviſ. with an abbreviation, becauſe in 
conſtruction of law it ſhall be taken either ſtatuti or Nlatuto- 
rum, which may beſt maintain the indictiment in point of 
law (g). 

19. A ſtatute making a new felony of an offenſe, that con- 
ſiſts of an act partly in the kingdom and partly out of 
the kingdom, and limiting it to be tried where the offenſe is 
committed, ſhall be conffrued to be where that part of the 
offenſe is committed. that is within the kingdom, as upon the 
ſtatute of 1 Fac. cap. 2. paſſing the fea and ſerving a forein 

prince without taking the oath of obedience ſhall be tried in 
that county, ge the part was, that he peſſed the lea. Co. 
G 4J- Þ- $0... 8 
20. An act making a new felony extends not to an in- 
fant under the age of diſcretion, viz. fourteen years old; 
but if he be of that age, it binde him. Plow. Com. 155. 4 
Hnyſton and Stud's caſe. 
21. Where the word King 18 perſonal to the then king, or 
extends to his ſucceſſors in acts of parliament ? It is true in 
grants of judicial or miniſterial offices, that concern admini- 
tration of juſtice, as judges or ſheriff, a grant of ſuch an 
office durante beneplacito regis is ſimply determind by the king's 
death. 1 2 Co. Rep. p. 48. Nay the grant of a judicial office by the 
king quam diu ſe bene geſſerit, tho it be a freehold, determines 
by the king's death, for it is perſonal to the king that grants 
them ; but it is held, that the grant of offices of another na- 
ture, or of lands durante beneplacito noſtro doth not determine 


4 =; 


(J) For this laſt mentiond ſtatute re- advice cannot now. be obſerved, becauſe 
cites as the ground thereof, that the con- by the late acts of 4 Geo. 2. cap 26. C 
gregations of maſons had violated the 6 Geo. 2. cap. 6. all indictments, infor- 
good effect of the ſtatutes of Laborers, mations, Ec. ate required to be in words 

(8) But this piece of our authors at length, and not abbreviated, 


* 


— — 


by the death of the king without ſome act or declaration by 
the ſucceſſor to determine it. 12 Co. Red. p. 48, 9. 


But as touching acts of parliament, regularly the word king 


extends to his ſucceſſors (), and therefore the ſtatutes of 11 
H. 7. cap. 18. for ſervice in the king's wars, 7 H. 7. cap. 1. 


for departing of ſoldiers, tho the preamble ſeems perſonal to 


that king, yet (it hath been ruled) do include ſucceſſors, Co. 
P. C. cap. 26. p. 86. Dy.211. a. fo the ſtatute of 23 H. 8. 
cab. 4. for brewers, Noy's Rep. p. 118. Chalchman and Wright. 

So Poyning's law 10 H. 7. in Ireland for the manner of paſſing 
acts of parliament, tho that act ſpeak only of the king with- 


out ſucceſſors, yet it extends to his ſucceſſors, and ſo de- 


clared 3 & 4 P. M. cap. 4. in Hibernia, 1 2. Co. Rep. 109. 


Ang altho the power of altering the laws of Wales was a 
great truſt repoſed in H. 8. by the ſtatute of 34 H. 8. cap. 
26. for Males, and was thought by ſome to ceaſe by his 


death, 12 Co. Rep. p. 48. yet they durſt not reft upon that, but 
it was ſpecially repeald by the ſtatute of 2 1 Fac. cap. 10. 


A ſtatute made to continue during the king's pleaſure doth 
not determine by his death, unleſs it be ſpecially relative to 
the perſon of the king, as during the pleaſure of the king that 
nom is, or according to ſome dicti domini regis, M. 24 Eliz, 
Moors Rep. n. 3 11. p. 176. per Mede; and therefore it ſeems 


that in ſuch caſe the ſucceſſor muſt make ſome proclamation 
or declaration of record to determine it, before it be deter- 


mind; as upon the ſtatute of 8 H. 6. cap. 1 1. for the manner 


of taking apprentices in London, which was in truth the caſe 
in Moore, n. 3 11. but the ſtatute of 5 El cap. 4. repealing 


all acts touching apprentices and labourers, and making a ſpe- 
Aal proviſion to ſave the cuſtoms of London hath quieted that 


queſtion. TT A , 
By the ſtatute of 8 H. 6. cap. 24. it is enacted, That 


no Engliſbman fell to any merchant alien any merchandize, 


&« but for ready payment.” By the ſtatute of 9 H. 6. cap. 2. 
it is enacted, © That notwithſtanding the former ſtatute the 
„may fell for ſix months time, and this ordinance {hall en- 
« dure ſo long as ſhall pleaſe the King. It is held 10 H. 7.7.6. 
1 that 
(Y) Vide ſupra p. 100, 
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that this ſtatute remains as a ſuſpenſion of the former act of 
8 H.6. notwithſtanding the death of Henry VI. till repeald 
by proclamation by his ſucceſſor. „ 9 5 
And yet in caſe of capital offenſes limited and de novo en- 
acted by act of parliament to continue during the king's plea- 
ſure it is not ſafe to proceed upon them after the king's 
death, and tho in matters of miſdemeanors ſuch continuance 
is limited by acts of parliament, yet J do not remember any 
ſuch kind of limitation in acts enacting capital offenſes, but 
they are either perpetual or limited to continue for a time 
certain, as ſeven years, Tc. or till the end of the next ſeſ- 


ſion of parliament, c. 5 
22. An acc of parliament, that makes an offenſe felony, 
doth conſequently introduce the puniſhment of concealing, 
that is, miſpriſion of felony ; and every offenſe made felony 
by act of parliament includeth miſpriſion, and the party may 
be indicted of miſpriſion of felony, and thereupon fined and 
impriſond, 2 R. 3. 10, 11. And yet in Co. P. C. p. 133. upon 
the ſtatute of 33 H. 8. cap. 1. of falſe tokens, it is ſaid where 
à corporal puniſhment only is inflicted by act of parliament, the 
party caunot be fined and impriſond, which is to be underſtood 
with two cautions, viz, 1. Where the indictment, c. is 
grounded for the ſame offenſe containd in the ſtatute, and 
therefore it croſſeth not the caſe of 2 R. 3. for there he was 
indicted for miſprifion, and not for felony. 2. Where it was an 
offenſe at common law, there if the indictment be gre .,ded 
barely at common law, he may be fined and impriſond, tho 
the ſtatute limit a corporal puniſhment, as in caſe of falſe 
tokens he may be indicted as a cheat. () 


(*) Here our author had wrote the cauſe he had referd what he thought 


title of another chapter Touching piracy, needful to be ſaid on that head to the 


but did not proceed in it, perhaps be- chapter of clergy, Part II. cap. 18 


NIC Vl ” 30 £4 
The End of the Firſt Volume. 
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 Addenda 


Ad p. 270. l. 19. Rot. Parl. 11 . C. 
u. 43. A Roy noſtre Sovereigne Seiguenr 
Beſechen humbly your communes of 


this preſent parlement, that where one 
John Carpenter of Bridham in the ſhire 


of Sufſex husbondman, the vii day of 
Feverer the yere of youre noble reigne 
the viii, ſaying to {abell his wyff, that 


was of the age of xvi yere, and hadde 
be maried to hym but xx dayes, that 
they wold goo togedre on bis werbe: | 
| | hir beſt ar⸗ 
raie, and toke hir with hym fro the ſaid 


and made to arraye hir in 


toune of Prid ham to the toun of Stough- 
ton in the ſaid ſhire, and there with 


woode he ſmote the ſaid //abell his wif 


on the hede that the brayne wende 
oute, and with his knyff gaf hir many 
other dedly woundes, and ſtreped hir 
naked out of hir clothes, and toke his 
knyff and ſlytte hir belly from the breſt 


doune, and toke hir bowels oute of hir 
body, and loked if ſhe were with child. 
And thus the ſaid 70hn murdrid horibly 
his wiff, of the which horibly murdre 


the Thurſday next after the feſt of Se int 


Ambroſe the biſhop, the Fir of youre 
reigne by foreſeid, the ſaid Zohn was 
endited byfore Sir n Bobun Knyght, 


Sir Henry Huſee Knyght, and Milliam 
Sydney your commiſſioners of your pees 


withinne the ſhire foreſeid, and proceſſe 
made out upon the ſame enditement ac- 


cording to your lawes till the ſame John 
Carpenter was outlawed of the ſaid 


mourdure, and now gratioufly for the 


ſame cauſe arreſte, and in your priſone 


called the king's bench : Pleaſe hit to 
youre hie right wiſeneſſe to conſidere the 
horrible murdure foreſeid, and by aucto- 
rite of this your hie court of parlia- 


ment to ordeine, that the faid 7% Car- 


euter may be juged as a traytour, 


and that your jugges have power to 


geve judgement upon him to be drawed 


and hanged as a traytour, in eſcheuyng 


of ſuch horrible mourdurs in tyme co- 


Yue 2 allwayes to the lords of 


the fee eſchetes of his landes after yere, 
day and waſt. | | 


Pur ceo gil ſemble encountre la li- 


bertee de Scint Elgliſe, le Roy Padviſera. 


Ad p. 384. l. 6. after clefa r. ſcrip- 
ture ſacræè contraria, for fo Groſted ex- 
preſt himſelf, altho theſe words are o- 
mitted in our author's MS. See Mat. 
Paris, P. 874. | 


——_—_— 


in Notis. 


A p. 396. not. (n) in fine. The truth 


is, the writ for burning Sazerye was in- 


deed a ſpecial act of parliament made 
for that purpoſe, for ſo is a writ reſte'd 
per regem & concilium in parliamento 
to be intended. See the prince's caſe, 
8 Co. Rep. fol. 19.4. Nor do I find any 
footſteps of hereſy being puniſhed capi- 
tally before this ſtatute and that of 2 Z 4. 
The notion that the writ Je hererico 
comburenao lay at common law ſeems to 
be a miſtake, for tho that writ be in the 


printed regiſter, yet it is not in the an- 
tient manuſcript regiſters; ſee Hate 


Tr: Fol. II. . [255]. That this was 


not the antient puniſhment of heretics 


in Ergland; ſee Alar. Paris. p. 105. 


for Bratton (Lib. III. de corond cap. 9.] 


Britton [cap. 9] Fleta [Lib.1. cap. 29 


& 37]. ſpeak not of heretics, but of A- 


poſtates and infidels: And tho by the im- 
perial law ſome particular hereſies were 


puniſhable with death; ſee Cod. Lib. I. 


tit. 5. l. 11, 12, Cc. yet it does not ap- 


pear, that even in the empire hereſy I 


general was puniſhed eapitally, till the 


conſtitution of Frederic Il. about the 


year 1234. which indiſtinctly adjudges 
all heretics to the flames; but in Eng- 


land the uſual puniſhment ſeems to have 


been impriſonment, and even this was 


not allowable, tho he were herericrs 
contimar, before the pretended ſtature of 


5 R. 2. without the king's ſpecial licenſe, _ 
an inftance whereof is in Rymer's Fz- 
dera, Tom. VI. p. 651. Rex venerabili 
efiſcopgo Londoniæ ſalutem. Quia ac- 
ceimus per inquyſttionem veſtram, 
quid Nicholaus de Drayton | 


cornm wvebis congrus conviftus & pro 


heretico adjudicatus exiſtit, quoague in 


ſuo errore net hando auimo indurato ne- 
quiter perſeverans, ad fidei catholice u- 
nitatem redire non curavit nec curat in 
preſenti, licet ſepins ad hoc excitatus 
& induftus, ſententiam majoris excom- 
municationis in hac farte incurrendo. 


Cum igitur ſancta mater eccleſia ita ta- 


les hæreticos perſequitur, 2*˙ ſ#o veneno 
alios inficiant, ut in carceribus cuſtodixri 


preciprat. Super quo nobis ſupplicaſtis, 


Sc. Nos ſufplicationi veſire prædictæ 
gratanter concedentes, ad ipſum Nicho- 


laum hereticum carcerali cuſtodie vs. 


ſtræ mancipare, & ifſim im carcere ve. 
tro cuſtodire faciend um, quonſque dic- 
tum errorem ſunm revocaverit, & ad 
fidei catholice tmitatem redire voluerit, 

8 8 quanium 


2K ů om le ae gr ett noni rt 


vio Aadenda 


in Notis. - 


guantum' in nobis eſt, licentiam concedi- 
anus ſpecialem. Rot. Pat. 44 E. 3. p. 1. 


m. 23. dorſo. | 
Ad p. 490. in fine, Placiia coram 
Snſticigrits utimerantibus apud crucem la- 
Pideam in coin. Midd. anno 2 E. I. inci- 
piente 3. Rot. 13. in dorſo. Seyton' 

Alice de Covale was arraigned pro morte 


Johannis Lipertung, and pleaded, that 


The killed him ſe defendendo, eo quod 


© burgavit domum ſuam; & de bono 


& malo ponit ſe ſuper patriam; & 
E i juratores dicunt, quod prædicta A. 
l icia occidit prædictum Fohannem fe 
« defendendo, eo quòd voluit domum 
*© ſuam burgiſſe, & ipſam occidifle, fi 
* poſſet. Ideò inde quieta. , Et catalla 
% prædicti Zohannis confilcantur.” Pla- 
cita 6oram eiſdem juſtic. ibidem. Rot. 12. 
in dorſo. Thomas le Chapeleyn ei- 
r, & in- felonia, fregit oſtium dointis 
Iſabellæ Lucas d Bottewell. 
cry was raiſed, and he was purſued, and 


Killed in fugiendo by one William le 


Favene. Favene brought the king's par- 
don pro morte illa, © Ideò conceditur ei 


* firma pax, & quia prædictus Thomas 


e Chapelcyn occiſus fuit in fugiendo, 
catalla ejus confiſcantur. 8 
Ad p. 508. l. 15. comes into the direl- 
ling-honſe, but as the caſe is reported in 
Kel. 31. he was indited for breaking 
into the houſe. Vide infra Part II. 
- Ad: £466. l. uit. H. j E. 2. Rot. 88. 
This was the caſe of Thomas de Heder- 
fete and Fohn de Uſſtione, who being 


convicted e god incendinm & combi 
ionein domorum ville de Lenne ex prœ- 


cgitatũ malitid felonice ferpetrdrunt, 
had judgment % ſuſpendantnur. 

---* Md . 60+: AM. 23 E. z. Not. 32. 
„ The abbot of Sr. Albans was implead- 


© ed coram rege, pro evaſione priſonum 


« 2 gaolaà de Santo Albans, cujus cuſto- 
diam idem Abbas habet, ut de jure 
abbathiæ ſuæx; amongſt whom was 
John de Heremyngford a clerk convict; 


but upon the jury's finding, “ quod i- 


„ dem FJohannes de Heremyng ford 
tempore evaſionis prædictæ, ſeu ali- 
* quo momento ante recaptionem e- 
* juſdem, non fuit extra viſum cuſtodis 
% dictæ gaolæ fub prædicto Abbate, 
« confideratum eſt, quod prædictus Ab- 
© pas eat inde quictus. 

MM. 45 E. z. Rot. 17. This was the 
eaſc of Milliam Bakere; who was taken 
cum bonis & catallis furatis by the 
conſtables of Danbury, and ſet in the 
ſtocks, from whence he eſcaped ; upon 
- which the ſaid conſtables were brought 


view of him till he was retaken. 


Hue and 


cc 


- C6 


A E— 


coram rege ad reſpondendum,. &c. and 
pleaded, * quod poſtquam latro ceppos 
* fregit; ipſi eum recenter inſecuti fue- 
« runt, viſum ſuper ipſum ſemper ha- 
„ bentes,” till they retook him) and 
committed him to the gaol of the ſaid 
town; © et quod prædictus latro adhuc 
“in eadem gaola exiſtit, &c.” The 
king's attorney replied, and joined iflue 
with them, as to their keeping conſtant 
cc Er 
“ juratores dicunt, quod prædictus latro 
* arreſtatus & captus fuit per eoſdem 
conſtabularios, & in ceppis poſitus, & 


quod iidem conſtabularii prædictum 


* latronem poſtea permiſerunt evadere, 
* abſque hoc quod ipfi habuerunt viſum 
“ ſuper priefatum latronem in evadendo, 
** prout ipſi ſuperiùs allegarunt. Ideò 
* confiderarum eſt, quod prædicti con- 
* {tabularii erga dominum regem de cen- 
tum ſolidis pro evaſione prædicta one- 
“ rentur. | | 2 
A p. 621. Mich. ) R. 2. Ret. 3. This 
was the caſe of John, Vicar of Round 


Church in Cambridge, who was indicted, 


that whereas one William Gore an ap- 
ptover, priſoner in the caſtle of Cam- 
bridge, ** laicus erat tempore captionis 
corporis ſui, jam per aſſenſum, & li- 
* centiam gaolarii, & janitoris ibidem, 
irruditus [eruditus] eſt, & informe- 
< tus de leturura [lireratura] per eun- 
dem vicarium, &c.” Upon this in- 


dictment the vicar ſurrendred himſelf. 


coram rege, and was arraigned 4e felonia 
prædictd, and pleaded not guilty. The 
court bailed him till his trial, which was 
before the judges of i prinus at Cam. 


bridge, where the jury found, © Quod _ 


„ pradiftus Johannes vicarius in nullo 
« «10 1 : * , . . 

eſt culpabilis de felonia, nec de aliqui- 
bus articulis fibi impoſitis; nec un- 
quam fſerca' occafione retraxit. Ideò 
conſideratum eſt, quòd eat inde qui- 
cus. +5. | 


„ Ad b. 677. The reaſon why I ſey 


bPreſt mult now be underſtood in the ac- 


tive fenſe, is becauſe, tho it be vulgarly 
uſed in a paſſive ſignification for being 


taken away by compulſion, yet in legal 
underſtanding it cannot now be applied 


to any to make him a lifted ſoldier, and 
ſubje& to penalties as ſuch, unleſs he ac- 
tively do ſomewhat, as taking earneſt, 


or the like, whereby he voluntarily con- 


ſents to his being liſted, and ſo amounts 
to the fame as raking preſt. | 
Ad p. 695. The ſtatute of 1 Fac. 
cap. 12. againſt conjuration, witchcraft, 
Oc. is lately repeald by an act of this 
preſent parliament, vis. 9 Geo. 2. cap. 5, 
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